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1 is not to be doubted, but that, upon a ſerious 

peruſal, theſe Reports, naw preſented to you, will 
appear to be taken with great care and ſolidity; 
ſeveral eminent perſons of diſtinguiſhing judgments in 
matters of this nature having recommended and encou- 
raged this undertaking. 


Tux Author ſeems to be a ſtudious and obſerving 
| GENTLEMAN, who was attendant at THE BAR many 
years, and had time and ability ſufficient for ſuch a 
performance. 


I wiLL only firſt obſerve, that theſe enſuing Caſes _ 
were lately argued and adjudged in THE QUEEN'S 
BENCH, and never printed before, ſo as there are no 
contemporary Reports yet extant. 


And it is a good obſervation of my Loxd Cores 


That latter reſolutions and judgments are the ſureſty, .. 
** and therefore the beſtroſeaſan ſtudents in ſettling their 


a 3 FJ judgment.“ 
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THE PREFACE TO THE READERS. 


judgment.“ And for that purpoſe, I obſerve here 
are ſome Reſolutions, which either explode or correct 
former Reſolutions, as being opinions wavering and 
not well digeſted, or not * agreeable to the rule and 
reaſon of the Law. 


In ſhort, theſe were taken when my Lon D CIE 
Jvsrick Hor, the great maſter of experience of the 
practice of that court, ſat there. 


Bur becauſe it is known, that Prefacers extravagant 
recommendations of books are very ſuſpicious, and that 
thereupon the readers not finding them anſwerable to 
the præ- encomiums, their over-raifed expectations become 
palled, and they throw them afide with flight and in- 
dignation, therefore theſe Caſes, as argued and re- 
ſolved, are wholly ſubmitted to your nn judg- 


ments. 


Halete. 


A TABLE 


8 5 
T A B L E 
O F OY 


NAMES OF THE CASES. 


1 | 
——— — 

A. ; 
Page 
A DAMS againſt the Tertenants of Savage, 1 24, 199, 226 
Adminiftrator of Tyler 4 againſt the), 162 
Aiery (Smith againſt), = 138 
Aldred (Rich againſt), - - — - 216 


Andrew's (Overſcers of the Poor of St.) = - Ig 
Andrew's (Pariſh of St. Clement's againſt 2 * St.) 287 


Andrews (Berwick againſt), - - I2g 
Anonymous (Principal and Intereſt), C - 11 
Anonymous (Bail), - LE Rn es 
Anonymous (Attorney), = — — 16 1 
Anonymous (Previledge), — — 16 
Anonymous (Indictment), — — — 17 
Anonymous (Practice). - - - 18 
Anonymous (Practice), — — — 22 
Anonymous (New Trial), SF - 22 
Anonymous (Bond), - „ 
Anonymous (Bail), - „„ o hn ogs 


a 4 Anonymous 


TABLE OF THE 


Anonymous (Deviſe), 
Anonymous (Execution), 
Anonymous (Coroner), 


Anonymous (Conviction), 


Anonymous (Pleading), 
Anonymous (Inquiry), 
Anonymous (Certiorari), 
Anonymous (Conſtable), 
Anonymous (Attorney), 

a Anonymous (Certiorari), 
Anonymous (Riot), 
Anonymous (Inquiry), 
Anonymous (Indictment), 


Anonymous (Biihop's Leaſe), 


Anonymous (Apprentice), 


Anonymous (Malicious Profecution * 
Anonymous (Bail), - 
Anonymous (Amendment), 
Anonymous (Scire Facias), _ = 


Anonymous (Practice), 
Anonymous (Indictment), 


Anonymous (Feme Covert), ' 


Anonymous (Contempt), 
Anonymous (Removal), 
Anonymous (Eſcape), 
Anonymous (Arreſt), 
Anonymous (Indictment), 


Anonymous (Feme Covert), 


Anonymous (Cheat), 
Anonymous (Treſpafs), 
Anonymous (Attorney), 
Anonymous (Attorney), 
Anonymons (Sale), 
Anonymous (Pleading), 
Anonymous (Execution), 
Anonymous (Departure), 
Anonymous (Practice), 


Anonymous (Ejectment), 


Anonymous (Deviſe), 
Anonymous (Barriſter), 
Anonymous (Intereſt Be 


a oh 
„ r , 4.5% $34. 7-404 
» 


105 


105 
106 


114 
114 
115 
115 
115 


122 


139 
133 


137 


138 


Anonymous 


Anonymous (Mandamus), - 
Anonymous (Overſeer), a 


Anonymous (Witneſs), — 
Anonyfnous (Attachment), 
Anonymous (Gaol Delivery), 
Anonymous (Taxes), = 
Anonymous ( Adminiſtration ), 
Anonymous (Way), - 
Anonymous (Practice), - 
Anonymous (Pleading), - 
Anonymous (Abatement), 
Anonymous (Sheriff), 4 
Anonymous (Martial Law), 
Anonymous (Habeas Corpus), 
Anonymous (Excommunication), 
Anonymous ( Venue), EL 
Anonymous (Fif. Pond), - 
Anonymous (Corporation), 


Anonymous (Fair), - 
Anonymous (Intereſt), - 
Anonymous ( Attorney), - 
Anonymous (Abatement), — 


Anonymous (Quakers), — 
Anonymous ( Arreſt ), - 
Anonymous (View), 1 


Anonymous (Warrant of Attorney), 


Anonymous (Certiorari), 
Anonymous (Inditment), = 


Anonymous (Execution), =» 
Anonymous (Ejectment), - 
Anonymous ( Venue), - 
Anonymous (New Trial), 


Anonymous (Execution), — 
Anonymous (Tithe fiſh), — 
Anonymous (Pleading), = 
Anonymous (Special verdiR), 
Anonymous (Bail), 1 
Anonymous (Bail bond“, 
Anonymous (Feme Covert), 
Anonymous (Bail), — 
Anonymous (Principal), 
Anonymous (IIuſband and Wife), 


- 


NAMES OF THE CASES. 


Page 


139 
140 


140 


141 
145 
145 
145 
149 


153 


153 
175 


179 


180 
180 
180 
182 
183 
183 


18 — 


184 


187 


195 
210 


2 


t 


211 
212 
220 
221 
221 
222 
222 
222 
223 
223 
223 
225 
226 
229 


230 


231 
238 
239 


Anonymous 


TABLE OF THY 


| Pags 
Anonymous (Deviſe), - - — — 241 
Anonymous (New Trial), — - — 242 
Anonymous (Action), - - - - 245 
Anonymous (King), - - - - 248 
Anonymous (Huſband and Wife), - - - 263 
Anonymous (Prohibition), - -' — 2 — 
Anonymous (Coſts), - - - — 309 
Anonymous (Contempt), ww „% mn,» ABS 
Anonymous againſt Cowper, - - - 90 
Anonymous ageinſt Catchmade, _ = — — 90 
Apprice (Ward againſt), - - — =< 264 
Arnote againft Bream, — - — — 244 
Aſhby againſt White, - - - 44 46 
Aſhly and Others (Monkton red. - = - 238 
Aſhly (Poply againſt), — — — 147 
Aſtry's (Sir Samuel) Caſe, - 123 
Ayland (Wiat Qui Tam againſt), — ” - 33 
B. 
Baily and Shepherd againſt Orchard, - — 40 
Baily ( Boiſloe again/?), — wer, — 221 
Bains (The Queen againſt), * + - — - 192 
Baker againſt Pierce, - - = 89 — 23 
Baldoe (Fazakerly againſt), — — 177 
Baldwin againſt Cole, — - — 212 
Ball (Powel againſt), - — — 210 
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Brough again/t Perkins, - - - 80 
Brown (Dillon again), — = - 14 
Browne (The Queen again/?), - 4 = 87 
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Buck and Hale (The Queen againſt), = - 206 
Buccleugh, Ducheſs and Others (The * againſt), = 150 
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Burkmire againſt Darnel, — — 249 
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Caſe of Lord Mohun, — 59 
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Caſe of Ireland, — 101 
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Caſe of Sir Samuel aan, „ = 123 
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15 | IN | 
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Si Henry Gould, Knt. 
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Sir John Powell, Nur. | . 


S/ Edward Northey, Nut. Attorney General, 
_ Simon Harcourt, Eſq. Solicitor General. 


- | 
„ Staple apoinf Heydon. i, Sy} 
Michorlmes Term, 13. Will. 3. Rell 470. Caſe t. 


HE PtainTIF# Staple brings treſj againſt Jobn Heys In trelyats fo# 
ror babe on the thirty-firſt throwing d 
day of May, in the thirteenth year of the late Zing L. n and en- 

liam, broke his cloſe, called THE WHARF, in Stepney in Midland 

ſex, and threw down a perch of rails therein ing: and alſo; plead that L. 

for that, on the ſeventh day of July following, they entered into was podefied of 

the fame WRARD, Mad commitend the Bike wabeks | — — 
The defendant George Fowler, as to all, pleads not guilty. 2 
But Jobs Heyden, as to the treſpahs laid on the thirty-firſt of Nass ove ths 

May, pleads not guilty as to the force, and juſtifies the entry, and n in e, and 

throwing down the rails, for that logg before one Edwar Gray dune 1e u. 4. 

was ed by virtue of a certain leaſe for eighty years, then to uam, win 

all , Nc. neceſſary to the enjoying of the ſame, and that be the defendant had no other way 

to the tm ad quem, the allegation that the defendant had no other way is furplaſage ; and an i 

taken thereon is an immaterial Ie. 8. C. 3. Salk, 173. 416. 8. C. 2. Salk. 579. S. C. 3. Sa, 

121. 8. C. Holt, 217. 8. C. 1. Ld. Ray, 707. 8. C. 2. Ld. Ray. gas. Hob. 66. 2. Mod. 14 

822 176. 281. M. 228. 664. alk. 407+ c. $12. Sir M. Hale notes on F. N. 


Yor, VI. B | | come, 


Michaelmas Term, 2. Queen Anne. In B. R. 


— 4 come, and yet unexpired, of the ſaid wHARF, and alſo of a yard 


next adjoining 2 — and that, for the neceſſary uſe of the 
Hz vox. id 


yard, he had and uſed a way over the ſaid WHARF to certain 

ſtairs on the river Ihames, which was thereunto contiguous, there 

wy take water, &c. ; and that being ſo poſſeſſed, he, on ſuch a day 

which. was prior to the laid in the treſpaſs, demiſed 

rant try inter alta, to the defendant Jobn Heydon for a term 

o years yet 5 with all lawful ways, &c. thereunto be- 

longing; by virtue whereof he entered, and was poſſeſſed, &c. 

whereby he was intitled to the ſaid way : that the plaintiff obſtructed 

it with rails; ſo that he, coming to uſe it, could not paſs ; and 

that he veſted the plaintiff to open the rails, which he refuſed; 

ſo he juſtiied the 9 them down. He pleaded directly in 

the ſame manner to the other treſpaſs laid on the ſeventh of Juhy; 

| and avers, that, at the ſeveral times, he had no other way to the ſaid 
ſtairs and river Thames than by and through the, faid WHARF, 


*[2] Tha plaintiff, as to the plea to the firſt treſpaſs, replies, that the 
defendant oh! Heydon had another convenienter way to the river 
Hob. 66. Thames than through the ſaid wHARF, and thereupon they were at 
iſſue: and upon the plea to the treſpaſs on the ſeventh of July he 
demurs ;"< therefore let a jury come to N aſſeſs 

« contingent damages upon the demurrer.“ 


Both defendants made default at niſi prius; which bein 
corded, the inqueſt is awarded by default, and G. Fowler is 
ity es treſpaſs on the -furſt of May, but * of 

t on the Seen n uly; and John Heyden is acquitted of 
: treſpaſs on the thirty-firſt of May, as to eee but the jury 
„ * found, as to the that he had no other way > bar he uy 
and river Thames than through the ſaid he og and aſſeſs 


damages upon the demurrer CE IEEE EIA CINE 
+... fventh of July. f 


In dis caſe ſeveral points were moved, and reſolved by the 


_ Tus FIRST QUESTION was, Whether a repleader ſhould be 
| in chis caſe, there being, as was faid, an immaterial iſſue joined ? 
And ru Court held clearly the iſſue. was impertinent. 


But as to repleaders in general, THE CouRT held, 


hen a re- FizsT, That a repleader is to be awarded when ſuch an iſſue is 
leader ſhall be joined, as the Court after trial thereof cannot give a judgment, as 
— ing impertinent or uncertain, and not determining the right (a). 
Poſt, 102. Carth 37%. Vide Doctrina PI. 311, 


Before the - . SECONDLY, That before the fatute of jeofails (b), if ſuch an iſſue 
8 were joined, the Court before trial might award a repleader (%. 
award @ repicader on an immaterial iſſue. 


) See the Year-Book 22: Hen, 6. 5) W. 6% Gora 6 


pL 16. 1. Keb. 23. 39. 89. 1. Lev. (e) 3. Keb. 1 ak, s. 
Abaſee the caſe of Rex v, Phil oe, Bo _ Salk. 579. ”— 


Burn, 293. 


T HIRDLY, 


Michaelmas Term, 2. Queen Anne, In B. R. 


TrinDLY, When 4 re is awarded, the amendment muſt On a repleader - 
begin where the plea, which makes the iſſue bad, begins to be awarded, the 
faulty (a) ; and therefore if one make himſelf a bad title to his —— 
declaration, to which there is a bad bar, and thereupon a bad 1 
replication, on which there is iſſue, there the repleader muſt be were firſt faulty. 
awarded and entered on record; and the plaintiff ſhall declare Raym. 458. 

de novo, &c. But if the bar be good, or the plea be good, and Cowp. 510. 

the replication bad, and iſſue thereupon, there a repleader will be 3. Com. Dig. 
only as to replication ; bus if bar and replication be both bad, and >. 

a repleader is awarded, it muſt be as to both (5). | 93 


FourTHLY, If the Court award a repleader where it ought It is error to 
not to have been, or deny it when it ought to be, it is error (c). n ard 


FiFTHLY, That upon the award of a repleader, there muſt be no No coſts on a- 

coſts (d), becauſe it is a judgment of the Court upon the plead - wardofreplead- 

ing; but upon amendment of a plea in paper, there muſt be ©: 

2. Vent. 196, Barnes, 125. Salk. 579. 1. Burr. 301. 3. Burr. 304 Hullock on Coſts, 353. 

SIXTHLY, That upon a general rule for repleader, without any General rule of + 

direction from the Court from what bs ſhould. begin in repleader, « 

repleader, it muſt begin from the firſt fault which occaſioned the 

bad pleading commenced; for the judgment is, quod partes rep 

. citent (V). = ; 7 *['3 ] 

* SEVENTHLY, That the pleadings in this caſe were ſuch as a Averment im- 

repleader would be awarded upon at the common law; for the material, and 

defendant having infiſted upon a title to a way by grant, his aver- ** ue per- 

ment, that he had no other way, was immaterial, and by conſe- — 
uence the iſſue thereupon impertinent; beſides, there was no | 

le at all joined, for the plaintiff's affirmative does not meet 

with the defendant's negative. 8 | 

 EricyTHLY, That though a repleader ſhould have been at epleader by 

common law in this caſe, 905 I 10 having been made before — 

trial, and it being doubtful whether a verdict would not help it ud when grant= 

by the fatute of jeofails, THE CounT ſaid it would be juſt in them ** 

not to grant @ repleader till after verdi& ; for they ſaid, they might 

indeed grant a repleader before verdict at common law, but — 

were not bound to do it. | 1 


So NOTE the diverſity ſince the ſtatute; for though it were rea- Aid by fiatats 
ſonable to award a . ader before verdict at common law, where law. 

the pleading appeared ſuch on which no judgment could be after 

verdict; yet ſince the ſtatute, when a verdit may cure imma- 

terial or informal iſſues, it may not he proper to do it. 1 . 


(a) Year-Books 5. Ede. 4. pl. 8. (4) Hardres, 33 1. 2. Lev. 32. 1. 
19. Edw. 4. pl. 1. And fee Dyer, 117, Burr. 301. 304. 8 

118. () 2. Vent. 196. Loft's Rep. 133 
(5) 3. Keb. 664. « a Hullock on Coſts, 34. 

(e) Poſt, 2023. | (F)) % Salk. 579. 4 Bac. Ab. 126, 


B2 . Nix TTL, 
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No We joined. NI TAI v, After the trial THE Copzr held, that this iſſue. 
2. Lev. 135. was ſuch on which no judgment could be; for the defendant 
8 318, pleaded, that he had no other way to the flairs and river Thames; 
219, the plaintiff replies, that he had another way to the Thames ; and 
3. Com. Dig. the jury found no other way to the faid fairs and river Thames ; 
2 ge ſo in truth there was no iſſue joined. 

2. e . 


No repleader TENTHLY, that in this caſe there could be no repleader, for 
when parties the parties were quite out of court by the default. 
Repleader after | NoTz, By the Year-Book 40. Ed. 3. 15. if a jury do not 
verdict. e 3 certain value, the verdict is inſufficient, and a re- 
Cro. liz. 318. leader ſhall be granted, and the iſſue tried by another inqueſt. 


$83. | 
, THE $ECOND QUESTION was in reference to the way claimed; 
and theſe points were agreed on by all, 'viz. | 
A way cannot Fs, that a man cannot claim a way over my ground from 
be claimed from ne part thereof to another; but from one part of his own ground 
— I to another, he may claim a way over my ground. 
mother. "Poſt. 149. 163. Carth. 453. 3. Com. Dig. Chemin” (D. 1. ). * 
A ſtranger may SECONDLY, A may have a way over another's ſoil three 
have a way over manner of ways, vis. for neceſſity, by grant, and by preſcription. 
another's foil. For neceſſity ; as if A. has an acre of ground ſurrounded by 
Fon. 149. of B. A. for neceſſity has a way over a convenient part of B.'s 
e Abr. 60. Gund to his own foil, as a neceſſary incident to his mag So 
rr If 4. grant a piece of land which is ſurrounded by land of the 
1. Browat..6. vendor, he grants a way as a neceſſary incident therewith. 
226. 3. Com. Dig, Chemin“ (D. a.) (D. 4). | 


The grantee of THIRDLY, If one be ſeiſed of Black-acre and Fhite-acre, and 
land ſhall have uſe a way over Mhite-acre from Black-acre to a mill, river, &c. 
all the ways, and he grant Black-acre to B. with all ways, eaſements, &c. the 
—— grantee ſhall have the fame conveniency that the grantor had 
tor had. when he had Black-acre. So if A. has two acres of and has a 
Cro. Jae, 141, way from them over another's foi}, and grant one of them with all 
ways, the grantee ſhall have the ſame way that the grantor had: 
3: 2 395 but there the + grantee, in making title, muſt ' alledge ſuch an 
[ 4 ] \ eſtate in the grantor as is traverſable, and not only ſay, that the 
& Chemin” grantor was poſſeſſed of the place to which, &c. for a term of 
. ) (D. 4). Fears; for there the poſſeſſion would be traverſable materially. 


Plea in a way If a way of neceflity be claimed, it is a good plea to fay, the 
by neceſſity. party has another way; but otherwiſe where a way is claimed by 


ks i grant or preſcription. | 
| The way of FoURTHLY, The way of pleading in this caſe had been to ſhew, 
pleading a par- "that ſuch a one was ſeiſed in fee of the place to which, &c. and 
ticular eſtate. being ſo ſeiſed was intitled to a way, and ſhew how, and that he 
"granted to the leſſor, &c. who alſo granted it to him, &c. for 
—— a particular e/tate, he muſt ſettle the fis in ſome- 

. c 
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FreTRLY, It was agreed, that by the grant of a houſe to which The grant of a 
there is a way of necelſity, without more, the grantee ſhall have — rg 2 
the way as well as if it were ſpecially mentioned in the grant. % Py 

; Hod. 254. 295. Cro, Jac. 170. 190. 3. Com. Dig. Themin(D.3.). 


On Tax THIRD QUESTION it was reſolved, that if the A nde is 
hintiff had demurred to the defendant's plea, without doubt he not grantable 

Id have had judgment (a); for that after a demurrer @ weer demurrer. 
rapleader hall not be, becauſe the parties by mutual aſſent have 4-6 
put themſelves on the judgment of the Court (5). 


Upon THE FOURTH QUESTION, Whether the matter were now In what caſe the 
eured after verdict by the fatute of jeofails ?* theſe points were werde hall 
af * & cure an mmas 
v | . terial iſſue. 
Fixer, If a jury find a point in iſſue, and a ſuperfluous matter 
e not vitiate the verdict. 


Sxconbr v, That in this caſe the jury found nothing that was 
put in iſſue; forthey do not find that either he had no other way, 
or had another way to the Thames ; but that he had no other way 
to the ſtairs and Thames, which might well be, and yet he might 
have another way to the Thames. 


On THE FIFTH QUESTION, as to defaults after iſſue, THz On a default at 
CovrrT took a diverfity between a real and a perſonal action; for if prix after if- 
in a real action, if a tenant make default, the demaridant may, if fue, in a real ac- 
he pleaſe, waive the benefit of it, and proceed by further proceſs * 
againſt him; as if the tenant make default on the original, the gwen, encept 
demandant ſhall have a grand cape (c); and if the tenant do not the default be 
fave his default, the demandant, if he inſiſts upon it, ſhall have fed by the te. 
judgment final upon the firſt default (i. c. at the return of the pw of de 
grand cape), but he may, if he pleaſe, releaſe the default, and n. 
continue further proceſs againſt him : in like manner of a default 1:Roll. Abe. gt 
after appearance, the demandant ſhall have à petit cape, Ic. and 1. Lev. woe. A 
if the tenant Co not fave his default, he may have judgment upon 1 Mod- a4. 
the default; or if he will waive that advantage, he may, and pro- 2. Show. 424. . 
ceed by further proceſs. If, in a real action, the tenant make . g g 
default at niſi prius, the default is never recorded, but only the l. G. . 
poeſtea marked; and the demandant, if he will, ſhall have à petit 1. Vent. 60, 
2 and judgment thereupon, if the default “ be not ſaved; or 2. Saund. 45, 
elſe he may waive the default, and continue with further proceſs, 2. J. 412, 413. 
But in caſe of a perſona! action, a default at the trial is alwa 83 
recorded, and there is no further proceſs in law to bring the ; Com. Hg. 
defendant into court upon releaſe of the default. And anciently, « Enqueſt- 
at every continuance-day, the parties were demandable ; and if the (L.). 
defendant did not appear, or were not efſoined, his default was g. Con: Dig 

| (0) See Ridgeway's cafe aftions, but that « grand cafe ought to Gf 


(5) Li. 3. 52. Dot. Plac. 311. Sed iffue on a default before *[s] 
ſt. 10a. and 3. Lev. 440. contra. and @ petit cafe, if the be after 
te) See 1. Lev. zog. that j | 


' { | appearance. des a. Inſt. 80. 
wught not to be given on a default in rea! %* 


Sy | 
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- STAPLE recorded, and judgment given __ him thereupon : But by 
C wo flatute of Maslbridee la). and the ſtatute of  W:/imin/ter thy ba 
" cond (5), after iſſue joined in a perſonal action, the defendant ſhall 
T2. Cro. 511. have but one efſoin and one default; and if the default be upon 
— — 3 0p, the venire fucias, then it is recorded, and 4 diſiringas ſhall go 
— lie againſt the jurors 4d triand', and againſt the defendant, to receive 
in a perſonal ac- his judgment; but if he come in at the day of ni pr ius, he fav 
hon. his default ; but if he does not, the default is peremptory, — 
final judgment ſhall be given thereupon. And it is to be obſerved, 
that this one ¶ ein and one default that the ſtatutes give, muſt be 
at the firſt continuance after the iſſue; for if the defendant ſhould 
appear at the firſt continuance, v1z. at the venire facias, he ſhall 
neither be eſoined, or have a default ſaved at the return of the 
diftringas ; but judgment peremptory ſhall be giyen on ſuch 
default (c). But if the defendant impar! to a day in a perſonal 
action, and do not appear at the day, judgment final ſhall be given 
againſt him; for the default is peremptory to him, and there is no 
proceſs to bring him into court again. In debt, the defendant 
pleads in abatement to the writ (4), to which the plaintiff imparis, 
-and, at the day given, the defendant makes default; judement final 
is upon the default, though the plea was only in abatement. 
In treſpaſs, the —_ _ Ne 955 and Nene at the 
day given, and judgment fina ebt upon an obligation 
the Chas pleads a releaſe, and, after —.— fa 2 
and default is made by the defendant at the day; judgment final ſhall 
be given. In treſpaſs, if the defendant imparls (45,500 makes 
default at the day; judgment final ſhall be given. So in debt (5). 
And the caſe of Peplow v. Rowley (i) was remembered, where a 
judgment in an inferior court was reverſed for this error, That 
the defendant being eſſe:ned, and mak ing default at the day given 
by e/cin, they gave a further day when it ſhould be a judgment 
by default. 


Whether here 80 now, what ſtuck with THe Couxr was, Whether judg- 

NES ment ſhould be given upon the demurrer y-_ the defendant, or 

the demonic upon the default? That is, Whether, he being out of court as to 

or upen the de. one iſſue by the default, he could be preſent in court as to the iſſue 

fault. in law upon the demurrer, ſo that the Court might give judgment 
thereupon ? | * 


And as ro THIS FOINT, the caſe was, A defendant in two 
ſeveral treſpaſſes pleads an ill plea to one; on which the plaintiff 
demurs, and joins iſſue upon the other, and makes default at the 

day of nift prius; whereupon the inqueſt is taken by default as 
to the iſſue, and contingent damages upon the demurrer, 


RM {a) C. 13. (f) Year-Book . Hen. 7. pl. 21. 
« % , (8) C. 27. ) 
fc) 2. Inſt. 277. | _ (6) Year-Book 11. Hex. 7. pl. g, / 
(4) Year-Beck 38. Hen. 6. pl. 33. (i) Cro. Jac. 358. 3 


070 Year-Book 18. N. 4. pl. 7. f 
e Warn, 
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Wann, for the plaintiff, argued, that judgment ought to be 
upon the demurrer. a : 

' *FinsT, This is not ſuch a default on which judgment can be 
given; and he took this diverſity, That wherever, in a real action, 
the default is ſaveable, ſo that grand or petit cape ſhall go, there, 
in a perſonal action, à default is not peremptory ; but there is, 
indeed, a proper proceſs to iſſue, and bring the party into court. 


siert 
again} 
Hz ren. 


„661 
- 1 4 | 
. 28. Ne 


— bo 


> 


As for the purpoſe, in a real aQtion after imparlance prece partium, - 


or upon efſorn, if the having choſe his day fail thereupon, 


peremptory j t be thereupon, and lands ſeized; 


and in that caſe, Ju would. be likewiſe peremptory in a 
perſonal action; but if the default were upon the return of a 
proceſs,: which is ſaveable in a real action, there judgment pe- 
2 not to be in a perſonal action, becauſe there the 
day is 


taken or choſen by the party, but given to him by the 
Court; and it ſeems but reaſonable that he ſhould be more ſeverely 
uſed upon his default at his own day, than at a dies datus by the 
Court. But this is only in reference to defendants; but in caſe 
of plaintiffs, they are in many caſes demandable at the day given to 
purſue their writ; IE 15 8 e 5 default at a day” 
iven before plea » there no judgment peremptory{a). 
Fa treſpals, ln defendant appeared upon the A is 
given over to another Term, at which the defendantmakes deftrult ; 
and per Curiam, the plaintiff can only have proceſs ad re 
and if he fail thereat, then three capras's and exigent as before; 
and he quoted the caſes in the margin (6). The writ of ad audi- 
endum judicium was of great uſe then, now altogether 
diſuſed. The Year-Book of Henry the Sixth (c) gives an account 
of it, that formerly, when a demurrer was joined in a real or 
perſonal action, this writ uſed to go to bring the partics in to hear 
judgment; but now the courſe is, that he attend at his peril. Ry 
the Year-Book of Henry the Sixth (d) it appears, that the de- 
fendant is not demandable on demurrer, but the plaintiff is only 


N 


to appear and pray his judgment: Juſt as upon a writ of enquiry 


of damages, e defendant has no day in hunt; | 1N THE + 


COMMON PLEAS, neither plaintiff nor defendant have a day 
given them, but the plaintiff is to attend for his ju t (e): 
but the plaintiff has a day by courſe of the king's (J. 
Now here, though there be but one venire facias to try the iſſue, 
and inquire of the contin damages, yet theſe are as two diſ- 
tint matters; for anciently the courſe was not to put both toge- 
ther; but that is new, and for eaſe and diſpatch; and here the 


{«) Year-Book 7. Hen. 6. 29. 41. (e) 37. Hen. & f 2g. 
19. Hen. 8. pl. 6. $ / & Hen. 6. pl. 29. 
() Year. Book 20. Edw. 3. pl. 12. (e) See Preſton v. Tooley, Cro. Eliz. 
the 2. Hen. 4. pl. 3. the 2. Hen. 4. pl. 4 76. S. C. Yelv. 97. S. C. 11. Co. 6. 
the 11. Hen 4. pl. 31, 32. the 20. Hen. 6. and Mathew v. Hafſell, Cro. Eliz. 144. 
pl. A and Jud. Reg. 3. a, and d. (F) Yelv..g7. 1. Roll. Abr. 486. + 
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or demurrer, and after the defendant makes default, judgment ſhall 
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might have been diſcharged of the iſſue, and yet inquire of 
. of office (a). F 1 
SSconpl v, He infiſted on it, that if judgment were to be upon 
the default, it muſt have been given at the ai pris, and that 
being not done, and the default being for the plaintiff's advan- 
tage, he might waive ® or releaſe it, and quoted the Year-Book of 
Edward the Third (b). And the defendant upon a writ of error 
can never take advantage of the matter (c). 


Daun, contra, Wherever there is a demurrer in any per- 
ſonal action, and the defendant wakes default at the day, the de- 
murrer is waived (d). In perſonal actions, if the parties are at iſſue 


be upon the default, and the demurrer is waived (e). And as to 
the objection, that if judgment were to be given on the default it 
ſhould have been immediately, I anſwer, that all that the Judges 
of niñ prius could do was to record the default. 


- Pow2LL, Fuffice. I do not find but that the parties ars demand · 
able both 1 Ter ty given upon demurrer and upon iſſue 
* but aſter iſſue inqueſt may be taken by default. But in 

ſuppoſe the dpfendant came in upon the. zxigent, and the 
plaintiff, as he may, prays a day, there, it being a day had on prayer 
of the plaintf before count, if the defendant make default; pro- 
ceſs ſhall go to bring him in; but if the plaintiff had counted, and, 
before iſſue, the de sudant had made default, if the plaintiff will de- 
mand him, he may have judgment upon the default. A I take it 
to de the upon demurrer Where day is given at which the de- 
fendant makes default, for there judgment foe ſhall be, and no pro 
cels od auuiendum judicium (f). And the Year-Book of 20. Hen, 6. 
pl. 44+ is miftaken by Fitzherbert, for the Book is full chat judg- 
ment muſt be upon the default. After demurrer in a perſonal 
action procefs ſhould go ad audiendum judicium (g) ; but before 
demurrer or iſſue joined, if day be given after pleading, a default 
will be peremptory, and judgment final upon Bla f : but the 
uſage now is not to demand them. It is very hard to make a de- 


and demurrer to fault at a day given by the Court on demurrer pereniptory ; but 


- 
Co. Lit. 71, 72- 
Inft. Leg. $67. 
c. 


. Saund. 13. 


— 


* 


here is an iſtue as to part, and a demurrer as to the other 
and a venire facias to try the iſſue and inquire of damages; 
day is given with a niſi prius, which day of niſi prius is in truth 
but to try the iſſue and inquire of damages, but the day on the 
demurter is ad audiendum judicium, So that in truth the day given 


( Year-Book 56. El 4. pl. 1. (0) YeariBook 36. Hen. 6. pl. 16. 6 


2 Inſt. 440. 2 by Brogke, « Default,” 58, 
D pls. ä rar. ad tis A, 
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ad triandum exitum, &c. has to do with the day of de- 
murrer, and it is not neceſſary that the defendant ſhould have a 
day on the writ of inquiry; ſo that the day ad audiendum j udicium 
in this eaſe is the day of bank, and the default at ny prius is only 
to that to which the defendant had a day there, that is, to try the 
iſſue, and the taking the inqueſt by default is a waiver of taki 
of judgment b t. Nor do I know where the 
intiff may in a action take advantage of a default upon 
the inqueſt z but where the defendant pleads a releaſe or acquit- 
tance, and at iſſue makes default, there indeed he may pray judg- 
ment upon the default, or that inqueſt be taken by default; but 
after he takes inqueſt by default, he is too ® late to pray judgment [ 8 ] 
by default, for his taking the inqueſt is a waiver of the judgment vide aa. J. and 
by default; and judgment muſt be upon the verdi#, and not upon 9. V. 3. c. 10. 
the default, that being waived by prayer of inqueſt, Upon an iſſue 3, Lily, 43- 38. 
of non eff faFum, you cannot take a judgment by default, 

Hor r, Chief Fuftice, The queſtion firſt is, Whether if de- 
fault be in a perfonal action after declaration, and day given over, 
either byi mparlauce or any other day Whethet, I fay, this be ſc Ser 5. com. Dit. 
peremptory that judgment final ought to be upon that defaule ? ( 17 
And I think; in caſe of imparlance, whether to a day in the ſame ** * 
Term, or another, j final ought to be. The Year-Books 
Equward the Fourth (a) and Henry the Sixth (b) ate full in the 

int, without taking any difference, Now then, upon demurrer, 
(cant rde e at tus ff ent of Court, ſuppoſe ithad been 
in real action, and a Curia adviſart walt, and the defendant makes 
default,” the petit cape muſt go, and he does not fave his default ; 
Shall met judgment fifa be given upon the default? If it be fo - 
when there is a demurrer in a real action, Is it not much ſtronger 
in a demurrer in a perfonal action? And it is not leſs peremptory 
upon demurrer than imparlance : for if default be after de- 
murrer on day given in the fame Term, it is perem 3 that 
is, if the party do not come at ſuch a day in the fame Term, it 
is a departure in deſpite of the Court; and there in a real action 
2223 but judgment final ſhall be on the demurrer, 

not the default; ſo that if the Year-Book of Henry the 
Sixth be law, as ſure it is, judgment · is as much to be given upon 
default in perſonal actions as in real, only that there muſt be two 
defaults in a real _ Þ——— ee If the 
party,come in proceſs in a perſonal action, or upon a cept cor- 
$2, or exifitih and ds A er r conſent 

efault is made, no judgment can be 


1 | | 
(s) Year-Book 18. A 4. pl.7. (% Year-Book' ty.' Hin, 8. pL 16 
(5) Year-Book 36. Hen, 6, pl. 19. See Tidd's Prack. 21g. 
(NM | | 
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8tartz an appeal of mayhem, and day is by conſent of parties; at which 
there was a default: there could not be judgment final, becauſe, 
Nx ron. though he had been charged in cuſtody of the marſhal, yet he ne- 
ver had been in court; but if the default there had been upon an 
imparlance, it had been peremptory, and final judgment had been 
thereupon. Indeed, in annuity, which though perſonal, yet par- 
takes of the nature of a real action (for there is final judgment 

iven to recover an inheritance, and the proceſs in annuity there- 
imitates that of a real action), after default there ſhall be a 

diftringas ad audiendum judicium to afford the defendant an oppor- 
tiunity to fave his default (a); becauſe though the recovery ſhall 
© charge the perſon only, yet it may be of an inheritance. So in a ſecta 
dad mulendinum, if the defendant make default, there ſhall be @di/- 
tringas to give him liberty to fave his default; for that alſo follows 
5 the nature of a real action, as being of freehold or inheritance (5). 
*[ 9g ] Aye, but this is like an enquiry of damages. FInsr, If judgment 
be againſt a defendant, and an enquiry of damages, he has no 

day given him thereupon, and therefore he can make no default 
for Le their judgment againſt him, — 

de thereby is quite out of court, and the enquiry is only to aſcer- 

| ed) | . f y | 

-/ tain the damages. But where there is both iſſue and demurrer, 
and, before judgment on the demurrer, a venire facias goes to try 

iflue, and inquire of damages, whereupon defendant CE day, on 

which he 1 Ar 7 2 has 8 * to the day of de- 

murrer as well as of iſſue though they be in truth different, 

4 5 the day of niſi prius, and the other the day in bank ; 

in conſideration of law, they are the ſame. If there be two 2 
dants who plead ſeverally, and one of them demurs, and judgment is 
given againſt him before iſſue joined with the other, then he againſt 
whom c e judgment paſſed has no day in eourt, yet the plaintiff 
may continue proceſs againſt the other ; but if, in that caſe, the 
i were to be tried before judgment, then the defendant who 
demurred has a day, and that is the {ame that the other has by the 
niſ prius ; which by law is the ſame with the day in bank. A 
default in a real action at the day F niſi prius is the ſame as at 
@ day in bank, and as fatal; for they are not to be ſevered, And 
why not ſo in a perſonal action? And it is incident to the trial of 
the iſſue, to inquire of the damages upon the other iſſue in law. 

So if the day of niſi prius be the ſame with the day in bank, the 

a | two have the fame day; but here, though it be one defendant, yet 
| you would have him be out of court as to iſſue, by reaſon of de- 

fault at niſi prius, and in court upon the demurrer in the day in 

Terran upon dard; that is, in and out of court the ſame day. If chere be 
after de- default after demurrer joined, judgment ſhall be upon the default, 

' or upon the demurrer; and when continuance is given: the ap- 
pearance of both LN are entered at the continuance-day, and 
anciently they uſed to demand the parties; ſo then they lay at 
lurch for one another; but now theſe are things of courſe (c). 


\(ﬆ) Co. Lit. 44.b. 00,3 Com. Dig, « Abatement” ( 
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And whereas my BROTHER POWELL affirms, that there can be Srarce 

no day on the demurrer but the day in bank; I would ſuppoſe A A 

there are two defendants, one pleads to demurrer, and the other Hzvypor: | 

pleads to iſſue, and venire factas goes to try the iflue, and inquire 

of contingent damages, before- the day of niſi prius and puis dar- Vide Hob. 8x. 

rein continuance a releaſe is made by the plaintiff to the defendant 

that demurred; can he plead it at i prixs? And if he fail in Poſt. 102.) 

doing it, can he plead it in bank at day there ? 32 3 
And Pow EIL, Fu/tice, ſubite allowed that he might plead it at ni 

prius, but not in bank ; but after ſeemed to doubt, whether after de- 

murrer, a plea puis darrein continuance could be pleaded? If at 

a day given upon a writ of error the defendant makes default, the 

writ of error may go on, and the judgment be afhrmed ;. becauſe 

it is nonew judgment that is given for the defendant, who is now 

out of court by his default, but only his former judgment affirmed 

and ratified z but in that caſe it & were hard to give the defendant ® [ 10] 


% 


coſts upon the ſtatute : ſo if a defendant make default, the plaintiff 
may have judgment; for a man that is out of court may have a 
judgment given againſt him, though not for him: and he wiſhed 
the defendant's Counſel to take care how they made default; for 
after default, though the plaintiff could not prove his declaration, 
ſo as verdict could be for him, yet it were very hard to give the 
defendant a judgment, for he was out of court. 


At another day, ANOTHER POINT ftirred in this caſe If f defendant 
Whether judgment might not be given againſt the defendant . confeſs the treſ- 
the iſſue, though looked upon as immaterial,” and @ Jeofail 3 be- N, but offer 
cauſe the — 2 the treſpaſs in his plea, and made no — 

juſtification: ſo (as was urged) judgment ought to be given e pleaded 
And berein Hol r, Chief Juſtice, took 4 diverſity: If one 10. 
confeſs the cauſe of action, but plead matter, which, if well Hob. 69. 
pleaded, would bar the plaintiff," there it were hard to hold the * k. 272. 
defendant to fuch confeſſion, and give judgment againſt him ; as =» * 
here the defendant indeed confeſſes the treſpaſs, but offers ſuch 2 © **” 
matter, as, if true and well pleaded, would juſtify him: but where 11, Mod. 147, * 
the fat is confeſſed, and ſuch matter of juſtification offered, Comy. 548. 
which, though never ſo true and well pleaded, would not bar the n 873. 
plaintiff, there judgment may be upon the confeſſion: as in an 7 — 
action for words for calling the plaintiff & 4 thief;” if the de- (V. | 
fendant juſtify, for that the plaintiff received a thief, and plead 
it ill, there judgment may be upon the confeſſion, for that mat- 
ter could not have been fo pleaded as to have juſtified the words. 


In the further debate of this caſe Tus Coun r held, That if Two 
22 defendan Nr 
I an iſſue, not he by the flatute of jeofails, is tried for Pleas, &c. 
the Aber, who having made A out 8 ſo as | has — 1 . 
can be no repleader, and of conſequence the judgment muſt be 7 
to quaſh the writ or bill, it neceſſarily ſhall be abated thereby as Hob. 54 
F n * dats © * 


ey 
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Srarte to the other; for th one defendant may be acquitted in part, 
agen} e 
Niven. and the other acquitted, yet the writ cannot abate as to one, and 
ſubſiſt as to the other; and eee 

acquittal or diſcharge of one ſhall diſcharge the other, there is the 

caſe of Marler v. Ali: (a), treſpaſs againſt two for taking a gun 

and a dagger, one juſtifies the taking in his own defence, being af, 

faulted by the plaintiff, the other pleads not guilty, and is found 

ilty, and damages againſt him, and the other iſſue is found for 

the ; there judgment be againſt him that is found 

guilty, for the other's plea does not deſtroy the plaintiff's title for 

and all: but if treſpaſs be againſt two for taking the plain. 

tiff's goods, and one plead not guilty, and is found guilty, and the 

other juſtifies the taking by gift, &c. and his plea is found true, 

there, foraſmuch as the defendant's plea entirely deſtroyed the 

I plaintiff's cauſe of action, he ſhall have judgment againſt neither, 
®[ 11 ] But on che laſt day of the Hilary Term following, TR wHoLK 
Fide 3. Sound. Cova declared, that they were of opinion, that the iſſue was 
318, 29. belped by the /fatute of jeofails, and for ſo much gave judgment 


Keb. 750. for the def t: and as to the demurrer, gave judgment for 
76g. 789. 325. the plaintiff without any reaſon. ; Ws I 

Caſe 2. The Queen againft Foxby. IA 
In an indd- A WOMAN was convicted an indictment for; being 
—. A common ſcold. _ ; ere for g F 
* 


< colurniatrig Mount A Gun, inthe Trinity Term before, moved in arreſt of 
for © rixairix,” judgment, that the indictment was, that ſhe was communis calum- 
A 8 04 7 niatrix, which is not the Latin word for @ ſcold, but rixatrix ; and 
213.239: upon this exception, judgment was arr ed this Term. 
S. C. 1. Salk. S. C. Heck, 274. Poit. 311. 2. Roll, Abr. 29. K. & Farefl. 53, Blackerby's 
Caſes, 27. 11 te | x ; 
Puniſhment for Norz, The puniſhment of a ſcold is ducking ; and Hot r 
afold Lief. Chief Fujtice, when the exception was firſt made, hid, that it was 
bdetter ducking in @ Trinity than in @ Michaelmas Term. 


Caſes. * 8 Anonymous. 2 
Motion to tay MOT E, One cannot move to ſtay proceedings upon a 
proceeding IN upon payment of principal, intereſt, and coſts, till bail be put 
—— in; for till then the parties are not in court (a). 
vod. az. 60. 101. (i) By 4. and 5. A c. 16. © It, at . faid money fo brought in hall be 
7 Mod 126100. . any time pending an aftion on a bord taken 40 be in full (ati 
for payment of money with a penalty, * faction and diſcharge of the (ai 


hd "IT FW IETF [SS es a©aF 4a 35 Q=nF]jy uo 


—— TC" Aw —_— 


Michaelmas Term, 2. Queen Anne, In B. R. 

HO Trantor againſt Watſon. = Caſe 4 

CAPTAIN of a ſhip was taken in his homeward voyage from The court of 

Jamaica by a French privateer, and, being under capture, king's bench 
compounded for the ſhip's ranſom with the Frenchman. He ſends will not grant a 
the ſhip home, and goes himſelf with the captain into France for — _ 
his ſecurity : after the ſhip arrived here, and the goods had paid ey Lcoom ap- 
cuſtom, and were brought from on board, and put into Trantor”s pearance. 
cuſtody, the defendant ſeized them by proceſs of THE apmi- 


RALTY to force an appearance in guddam cauſa ſalvagii. 
BroTHERICE, before appe moved for # 2 


and cĩted * — Sands Caſe (a), in King William's time, where, 
after great deli i Court granted a prohibition before 
appearance. 

But Hor r, Chief Fuftice, ſaid, That that caſe was nothing like 
this, for that was a proceſs in nature of an embargo on a ſhip from 
ing to the Eaft Indies, grounded upon letters patent of King 
_ the Second to THE EasT INDIA Company, and the 
ſeizure there was the ultimate end of that proceſs, and it was not 
to anſwer why did go, but to ſtop them from going ; but the 
proceſs here is to an appearance. 


But at laſt THE Cour ordered him to give notice within a 
day or two, and things to ſtay till then. *f 12] 
DarNELL, at another eee to diſc the rule, and e, Whether 
ſaid, that this was a caſe of ſalvage; and as the maſter has power to dde captain of x 
rer the ſhip upon extraordinary occaſion, ſo he may, in this caſe, 2 
ject part of the ſhip and cargo to ſave the whole. So the whole ber at fea, and 
queſtion will be, Whether THE COURT OF ADMIRALTY can becomes bofoge, 
compel payment of this compoſition ? for if they have conuſance may libet in the 
of that matter, the * exequting the proceſs on land will not vitiate 3 
it, if they have original juriſcketion. As if a ſhip be taken as du hip aden. 
prize, and condemned, and the goods fold, and after: the firſt go wor the pay- 
owner ſues the yendee for the „be may ſue him in the admi- ment of the ran- 
ralty; fo in caſe of piracy; thy: ln will bo Siraty & fo 
prize (b). = * LAS 25. 
2 . C. 2. Ld. Ray. 
BROTHERICK inſiſted upon theſe things. E N 
Finns r, That his coming before appearance could not be ob- 3 
jected to, for the proceſs was a ſeizure of the goods in order to 2 n Lev. 382. 
condemnation, if by ſuch a time ſecurity be not given to anſwer 4. Mod. 176. 


for the goods in caſe they be condemned. Suppoſe the owner 1. Term Rep. 


of the goods live at Jamaica, and their proceſs. is to forfeit the 79 


goods if appearance be not in three days, would not this Court 
grant a prohibition in that caſe ? 5 


(a) 3- Lev. 351. 4 Mod. 276. 1. Sid. 420. 2. Lev. 25, 1. Lev. 243. 
Ke 63g. 2. Saund, 259. 3. Vent. 17% 174- 308. | 


SECONDLY, 


51 * 


Tau ros 
againſt 


Wartox. 


Hol r, Chief Fuftice. The maſter has the care of the ſhip, and 


Michaelmas Term, 2. Queen Anne. In B. R. 


SECONDLY, It is too weighty a point for THE ADMIRALTY 
to determine, Whether the maſter may ranſom the ſhip from 
captors (a). And this is what will open a way to cowardice, and 


cheating of owners. | 


Tutnpry, Though the captain may on occaſion hypothecate 
the ſhip, he cannot hypothecate the goods. | 

FouRTHLY, In caſes e the party to whom it is 
made, and not the party who hypothecate, ſues. _ 


it ; and here, he being under capture in an 
enemy's hands, and no hopes of a re-taking, the queſtion is, Whe- 
ther a maſter, under theſe circumſtances, may not cempound for a 
ranſom (6), as well as he may throw over-board in caſe of a 


' tempeſt? As to the miſchief objected, that ſuch compoſitions 


prevent re-taking; it is true, a ſhip re-taken upon freſh purſuit, 
though after a week's time, ſhall be the firſt owners : but, alas ! a 
. is ſo foreign a ſuppoſition that it deſerves but little conſi- 
deration. If he then has a power to ranſom the goods, the queſ- 
tion next will be, Whether he may retain them as his ſecurity ? 
It may be not; or if he might, and parts with them once, proba- 
bly he cannot retake them; as in caſe of freight, he may detain 
them till paid; but if once he ſuffer them out of his poſſeſſion, he 
may not retake them : then the queſtion will come to this, Whe- 
ther in caſe it appears to us that this proceſs of theirs be illegal; 
as ſuppoſe here, inſtead of attaching the goods in the ſhip, they 
had attached cows or horſes, or houſhold-goods, to compel an 
appearance in this caſe, and I doubt whether they can attach any 
other goods to enforce an appearance but the very goods they 
proceed againſt ; if we be then of opinion that they cannot attach 
other goods, or that they cannot retake theſe goods, ſuppoſe in 
the hands of a vendee, ought we not, I ſay, in ſuch cafe, though 
we rarely do it, to grant & prohibition ? | 
PowELL, Juſtice. Regularly when one moves for a prohi- 
bition, he » 45 3 the libel: and if, in any caſe, 
THE ADMIRALTY can iſſue proceſs againſt goods, it is hard to 
ſuppoſe this an illegal proceſs ; and oe we do ſo, we cannot 
prohibit them. The procels is to ſeize the ſhip and goods there, &c. 
in quadam cauſa — and execution is ſuggeſted to be of 
the goods after they were taken out of the ſhip, in the hands of 
(a) But now by 22. Gen 3. c. 25. war with his majeſty, or by any per- 


4% It ſhall not be lawiul for any of his * ſons committing hoſtilities againſt his 
, majeſty's ſubjects to ranſom or to © majeſty's ſubjects. And all contracts 


4 enter into any contract or agreement 


% for ranſoming any ſhip or veſſel be- 


« longing to any of his majeſty's ſub- 
« jeQs, or any merchandize or goods on 
© board the ſame which ſhall be cap- 
„ tured by the ſubjeRts of any tate at 


« and agreements entered into, and all 
« bills, notes, or other ſecurities given 
« for ſuch purpoſes, are declared void, 
« and the offender ſubject to a penalty 
« of five bundred pounds. 

(5) See 22. Geo. 3. c. 25. ſupra. 


another 
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another perſon; and if a ſhip be hypothecated, in whoſe hands Ta ANN * 
ſoever it comes, it is liable; therefore if goods may be N wear 

cated, it will be the ſame; and if you have good cauſe of prohi- - 

bition, giving ſecurity will not hurt yous if the execution be 

what proceſs does not warrant, you your remedy againſt the 


officer. 


DR. Lanxs, a Civilian, came the next day to maintain their 
proceſs ; and ſaid, that redemption 1s a ſpecies of ſalvage, which 
is to reſcue by force, or redeem by money. He ſaid, the maſter 
of a ſhip repreſents the owner and freightors ; and if he has ſuſ- 
picion, may detain the goods for his freight. But it is objected, that 
if he has once parted with them, he cannor by proceſs retake: but 
we ſay he may; for in this caſe he has not only ſingle poſſeſſion. 
but alſo an hypothecation of the goods This is a caſe of re- 
demption of goods in the power of an enemy, whereof in ſome 
reſpect they had a property, and might by the law of nations fink - 
and deſtroy them; ſo that this —_ is a prudent new buying 
of the goods for the advantage of the freightors, by one that by 
the law and cuftom of nations (for it is not by the R hodian or 
civil law) ought to redeem for the conveniency of merchants, 
and advancement of trade; and here the maſter actually paid 
the compoſition by his body, which he ſubjects to captivity till it 
be paid; ſo that he thereby gains a right and intereſt in the goods 
as in goods hypothecated te him, which right follows them in 
whoſe hands ſoever they go. 

Tus Cour here interrupted him, and faid, The merits of the 
cauſe was not before them, before appearance and pleading ; and 
it ſeems very reaſonable, that a maſter compounding for goods 
under theſe. circumſtances, ſhould be ſatisfied by the owners, &c. (a) 
and it is ſo in caſe of pirates, d fortior; it ought to be in caſe 
of capture by lawful enemies: beſides, we are upon a proceſs 
before libel; and if the proceſs be unlawful, you have a double 
remedy by law, viz. treſpaſs or replevin. And the caſe of 
Captain Sands was an action upon the ſtatute after the ſhip was 
e and it is too early for us, upon motion before appearance _ = 
or libel, to determine the right of their proceſs; and a citation 4. Nod 176. 
is a ſuit within the ſtatute for which action lies againſt them 
upon the ſtatute, if they have not juriſdiction of the matter. 


; * Paſs, added: This was only a bare proceſs againſt Vide poſt. 2, 


ſhip and g in cauſa ſalvagii, and we will not diſpute the lega- 79. 162. 235. 

lity of it upon motion, ſince you have your proper remedy, if it roi gt 

be illegal. | 3.474 $18. 
And fo, PER TOTAM CURIAM; the rule was diſcharged. — 3 


: 8 
(a) See Yates v. Hall, Michaelmas indoce tim is Bees = b Gam 
Term, 26. Geo. 3. that a promiſe by a binding on the owners, although they 
baptain of a ſhip on behalt of his owners, abandoned the ſhip and cargo, 1. Term 
when the ſhip was taken, to pay month- Rep. 73. : | 
ly wages to one of the ſailors, in order to 2 ee eee 
Bangley 
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Caſe 5. * Bangley again Titcombe. 1 
Defendant * NOTE There muſt be ſpecial bail filed in an action of 


de arreſted in 
woven, TROVER and CONVERSION. 


'2.6tra. 1192. x, Wik. 23. 335+ Say. 33. Tid. P. 33. Comp. 539. 


Caſe 6. | | Anonymous. 
Nee notice muſt Exckr ION was taken to bail, and new bail was put in; 
1 and new exception taken to them, but no notice was given 
3 thereof; and, Whether notice be neceſſary ? was the doubt in 
136. 138. practice. | 
Bail beewputin ANOTHER DOUBT was, Whether, if the ſame bail which were 
as boil above, taken by the ſheriff be put in to the action, they may be excepted 
—t 98, 99. 102, 2. Salk. 608. | 

Caſe 7. Dillon 2 8 8 25 

war- DROWNE gave a warrant of attorney to Di to conſeſs a 

= 2 B judgment 2 him; and execution was ſued out thereupon. 


judgment, 2nd It was moved to ſet it aſide for irregularity, upon \ſuggeſti 
— pon \ſuggeſtion, 
— — ca that it was agreed between the parties, at the eee 
for a year, how that no execution ſhould be taken out till a year after. 
the yo ſhall be Tas CourT reflected Tot Aa gentleman at the bar who was 
Poſt. 16. a88. faid to be adviſed with in the tranſaction, becauſe the agreement 
x. Salk. 258, Was not by deed. £ 3 
33 But the plaintiff inſiſted on it, that he had ſtayed a year, for the 
Ray. as. warrant was in a long Vacation, and the judgment was entered 2s 
2 of Trinity Term before, and the execution was not executed till 
« Pleader” after Trinity Term following : fo the plaintiff had waited a year 
(T. 3.) from the judgment entered. 
But Tae Cour was not agreed, Whether in ſuch caſe the 
year was to be reckoned from the date of the judgment, or of the 
warrant? And the matter of fact being referred to Mx. CLERK R, 
be reported, That there was no ſuch agreement made at the time 
bol the warrant given: ſo the execution ſtood, F 
But guerre, If, in this caſe, execution be delayed till after the 
year, a ſcire facias be not neceſſary, notwithſtanding the 
agreement? In the caſe of Booth v. Booth (a), it is held, that js 
is neceſſary, although execution be ſtayed by injunQtion (4), _ 
() 1. Salk. 332. S. C. pott. 288. 258. 8. C. 7. Mod. 64. 
(+) See alſo Withers v. Harris, 1. S. 


OCuaſe 8. Joſe again Mills. | 
On ge TRS P Ass for taking away two cows, and ſeveral loads of 
3 Wheat, out of the plaintiff's cloſe in Dale; ac etiam for taking 
e 4. away ſeveral other things de bonis propriis of the plaintiff, ibiden 
mages taken, if entire damages be aſſeſſed, and any of the treſpaſſes are ill laid, the judgment ſhall by 
arroſted as to the whole, —-5. Co. 53. ara. 189. 3. Term Rep. 433. 8 

| femiliter 


F 
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militer inventus. Nr Joss 
cows, and pleads a ſpecial plea to the reſidue: To which the plain- 11777 


tiff demurs. | ** 
The iſſue being firſt tried, the defendant is found not guilty, and In treſpaſs for 
contingent damages entirely aſſeſſed upon the demurrer. taking two cows 


at A. AND AL- 


And in Michaelmas was twelve-month, when BRANTHWAITE 40 a load of 
found the Court againſt him upon the demurrer, he took wheat, the goods 

Tuts EXCEPTION, That damages were entirely aſſeſſed; and — 2 * A 
yet for ſome of the things, v:z. the loads of wheat, they did not latter words 
appear to be his goods; for the words “ de bonis proprits of the UH only to 


f « plaintiff,ꝰ ſhall only go to ſuch things as are after the ac etiam; — ing * 
d 57 the goods in the alf clauſe are ſufficiently deſcribed by giving — 1 


them a venue; and though there be but one cepit for both, that ing the ce is 
will not alter the caſe; 2 one verb may as congruouſly govern ill laid, in not 
both clauſes when the property of the goods belongs to ſeveral hewing that 
perſons as when to one, fo that the verb does not * Ciftribute 2 
the words © de bonis of the plaintiff;“ and if the fact were, that plantitt. 
the goods mentioned in the firſt clauſe had been the goods of a „ 
ranger, this had been a good declaration: and for authorities he [15 1 
quoted the caſe of Pinkney v. Inhabitants Rutland (a), where 8. C. 3. Satk. - 
the plaintiff declared upon the ſtatute of HUE AND CRY, that 640. 
certain perſons, to him unknown, aſſaulted him, and took S. C. 2. Ld. 
ten pounds of & the goods of him the plaintiff, and ſeveral other 4 1 
goods in particular out of his poſſeſſion took; and it was held, 5. — 
hat he ſhogJd recover for no more than what be expreſsly laid to * Pleader” 
be his goods, and that what he did not lay to be his own, thould be (3. M. 9). 
nderſtood to be the goods of a ſtranger. In the caſe ot Terry v. 
Shadwick () an action was, quare clauſum fregit of the plaintiff 
and twenty load of hay ibidem inventus took away; and after ver- 


ict the judgment was arreſted, becauſe it was not laid that the 
hay was the plaintiff's. 


W aRD, contra, quoted 2. Rol. Abr. 250. pl. 5. Treſpaſs where- 
fore the defendant at Dale © clauſum ſuum fregit, et intravit, et 
lum querentis adtunc it ibidem effodit, et mille carefat. ſoli ad 
e valenc. trol. et centum pecias maremii ipſius querentis ad valenc 
© 200/. adtung et ibidem inventus cepit : and it was held, that ius 
guerentis ſhould go to care. ſoli, as well as to pecias maremii; 
and he quoted the writ in THE REGISTER, © guare liberam wa- 
rennam of plaintiff fregit, & cuniculos cepit,” without ſaying 
106, or in d (©). In the caſe of Rivers v. Oaſtirt (d), trover , 
or forty ſhillings in money in a cortain purſe, as for his proper 11. Co. 116, 
goods, without ſaying the purſe was his; 5 after eutire da- 17 
ages, and the exception moved in arreſt of judgment, the 


* —B and n wc 
* 


plaintiff had judgment. 

(=) 2-S$aund. 359. | (c) See Year Book 43. Edw. 3. pl. 14. 
(5) 2. Lev. 156. 8. C. 1. Vent. 278. (d) Cro. Eliz. 568. See Maynard v. 

C. 3. Keb. 534. N Baſſet, Moor, 69 f. 


Vox. VI. C Tas 


Michaelmas Term, 2. Queen Anne. In B. R. 


Joe Tux Couxr immediately agreed this laſt caſe to be law; foe 


Ned c the money 
HoLT, Chief Fuflice, held the exception fatal, but the ref 
; would be adviled. : 


The caſe being ſtirred again in Trinity Term, att Ta; 

Covrr held the exception fatal, and faid the caſe was no mots 

than this: A plaintiff in treſpals declares, that the defendant took 

| away two cows from his _ 3 "4 28 = horſes of the 

of the plaintiff from the ſaid Dale; t laying @ ven 

3 the — the two cows cloſes up the —— = inter- 
rupts it, — coupled with the ſecond ſentence, or the matter d 

Cro. Jac. 46, deſcription which follows; and the plea does not confeſs them b 
47. be the goods of the plaintiff, for that only juſtifies the taking; 
Nek. 36 which might well be, though they were the cattle of a ſtranger; 
4. Bud. 303. and relied on the caſe of Cutforthay v. Taylor (a), and Terry y, 
2. Lev. 20, Stradwick(tb). And the caſe of 2. Rol. Abr. 250. was — for 
law. but not like this, for there was but one — both; 

and then the queſtion was, Whether the judgment ſhould be fe; 

- the defendant for all, in which caſe he muſt have full coſts, « 

only for defendant upon the iſſue, and a nil capiat per billan 

upon the whole demurrer, fo as the plaintiff ſhould not de final) 

barred, but might begin de move? For if it were not for the 

entirety of damages upon the demurrer, the defendant ſhould ban 

judgment for what was ill declared, and the plaintiff for the ref. 


And now this Term THE CourT gave judgment final for the 
defendant upon the iſſue; and as to the whole demurrer, nil cap 


per billam quia narratis pred. minus ſufficiens, &c. that is, ſuch 


Judgment as is upon an arreſt of judgment. 
| (a) Ray. 395- (b) 2. Lev, 156. 
*] 16 ] £ 

Caſe 9. | * Anonymous. 

If an attorney JF an able and reſponſible attorney appear for another without 
appear without 1 warrant, and judgment is againtt him, the judgment ſhall ſtand 
warrant, the ap- and the party ſhall be put to his action againſt the attorney; bu 
— _ as * i if the attorney be a beggar, or in a ſuſpicious condition, the Cour 
liable to an ac. Will ſet afide the judgment. ws 
tion. S. C. 1. Salk. 88. Pott. 42. 86. 2. Salk. 86. 5. Mod. 205. Fitzg. 191. 1. Term Rep. & 


Caſe 10. Holderſtaffe againſt Saunders. 


— attachment T TOOPER, Serjeant, moved for an attachment againſt Au 41. 
will nor be. TORNEY and ſome others, who had got one in quiet pa- 
againſt an at- ſeſſion turned out, thus: | 


Dun dir fro. He got one to come upon the land, who aſſumed the name d 


n ane A he fendar is poſſeſſion, and owned himſelf to be the man, al 
quiet poſſeſſion.— S. C. Polit. 73. S. C. Holt, 136. Savil, 31. 1. Com. Dig. © Attorney,” (B. 1% 
Stra. 402. 0. | SA 4 


PPRARPEP 


. £2. 
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got the common affidavit of ſervice to him by the borrowed Hotvzn- 
name, as tenant in poſſeſſion, having delivered a declaration to 
him before, and thereupon got judgment againſt the caſual ejector, Sg. a 
and turned the tenant, who was wholly ignorant of all, out of 

Upon affidavit of this matter, all the accomplices were ordered 
to attend; for though the Court looked upon it as a very great 
offence, they would not at firft grant an attachment; but faid, 
that it being in a criminal matter, if endeavours were uſed to 
ſerve them with the rule, and they could not be found, upon 
affidavit of that matter, they would grant an attachment, without 
* Serj oo pang ha | 

oo ER, Serjeant, i to have it of the rule, that Ir perſons 

they ſhould not move for an injunctian rage art: in — 4498 — 
time, for that would hinder the further inquiry of this practice. 2 man to be 

But THE CouRT faid, they could not do that, for that would be — 5 


to ſend an injunction into chancery; but they ſaid, that when the — 


me 


. 


Court, they often refuſe to grant him that, without he conſented ud 2 rule is 
not to go into chancery ; and that if after ſuch conſent he would 
go, they would fend an attachment againſt him for a contempt. Sade ge 


And Hor r, Chief Fuftice, ſaid, Surely chancery will not grant dot ifſue, the 
an injunction in a uo 1 matter under 2 in this court; — _ will not 
and that if they did, this Court would break it, and protect any dhe fc, fe 
that would proceed in contempt of it: and he faid, he thought they ſhall not 
that copies of theſe affidavits upon which the rule was made here, move for an 
and an oath of their being true copies, ought to be ground ſuf- e in the 


ficient to ſtay the chancery from granting an injunction. _— 


Sa De 


= 8 = 


- = 7 


Anonymous. | Caſe 11. 
JN an attachment of privilege by THE MARSHAL, he ſhall Attachment of | 
have no attorney, becauſe preſent in court. privilege byxun 
ts . MARSHAL. 
" KB 
* Anonymous. | Cale 19: 
ur A CLERK IN COURT may confeſs an indictment for his Confefling an 
F client. | Ante, 14. 1. Bac. Abr. 187. 
* Corniſh againſt Marks. ob 71 


JF a fems covert be arreſted, let the cauſe of action be what it will, 1s aQion againſt 
ſhe ſhall be diſcharged upon common bail (2). But if the b»bandandwife, 


„nd be arreſted, he ſhall not be diſcharged by giving bail for # alone is liable 
himſelf, without giving of it for his wife likewiſe (6). 22 


1. Mod. 3. Poſt. 86. 105. Tidd's Pract. 49. 1. Bac. Abt. 212. 


„ Roberts . Andrews and his Wife, ſee Clerk v. Nutt and his Wife, . H. Bl. 
Stra. 1272. 2. Bl. Com. 720. Rep. 235. contra, 
(5) t, Salk. 215, 7. Mod. 10. dut 


C 2 | | The 


Court had a hank over a man, and he came for a favour to the m cjefiment, 
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Cafe 14. The Queen againſt Bethell (or Porter). 
If a defendant THE DEFENDANT was convicted upon an indictment before 
J 


be. convicted at uſtices of the peace, and, not being preſent, no judgment 
the feſhons an could be given; but a capias pro fine was awarded; and then be 
for 2 miſdemea- by a £erticrari removed up the conviction. 


a —_—— NokR THEY, Attorney General, moved for a procedends ; becauſe 
— = — he he faid, certiorari's uſually went to remove indiciments, &c. before 
ſhall not have a trial, but not to remove convidi ions; for the conſequence of that 
certiorari to re- would be miſchievous, that this Court, which having not tried the 
move the Te- cauſe could not be truly apprized of its nature, ſhould ſet the fine, 
_ Sy which ought by law to bear ſome proportion to the quantity of the 
the Court may Offence. 


— — But BROTHERICK firſt ſaid, that it was very frequent to remove 
vidtions where a cunvictions before judgment, and that in this caſe there could be ng 
writ of error does inconvenience in point of ſetting the fine; for it being upon 
not e, the Court 13. & 14. Car. 2. c. 11. the fine is aſcertained thereby, viz. x 


will, i | . . 
—. — year's impriſonment, &c. 


after verdict and HoLT, Ch: ice. The writ of certiorari every dayto 
before remove ooh, which a writ of error —— lie, for tha 
2 is the party's only remedy, and the reaſon regularly why convictiam 
S. C. Sett. & are removed by certiorari : but certiorari's have alſo gone where 
14 10. A. Writ of error would have Jain to remove @ conviction; as to 
8. C.. Ld Ray. plead a pardon, or for other ſpecial reaſon (a). And he remembered 
937- a caſe in CHIEF JUSTICE SCROGGs' time, where a certiorari wa 
S.C. 1.Salk.149. ſent out of this court to remove à convictian upon an indictment 
Poſt. 33. 40. before judges of aſſize, and that the Court gave Judgment it wa 
3 1 1 for words (U); and there a writ of error would have lain; for 
x. Sid. 419, Wherever à convict ien is upon an indictment, a writ of error wil 
1. Cro. 314. 377. lie thereof. And he faid, the courſe of THE CROWN OFFICE N 
Andr. 27. to remove judgments cf atainder, &c.. by certiorari, and bring i 
* 12 900 writ of error coram nobis; and io it was in the caſe of Mr. Ham- 
ve 2 den and ſeveral others. But there being no ſuch ſpecial reaion in 
2. Term Rep. this cafe, let a writ of procedendo go (c). 

735- 7 

If a new perally And here THE COURT ſaid, that where a ſtatute takes notice 
be added to an of a common-law offence, and adds a further penalty, an, indi&met 


— ame gn thereupon may well by laid to be contra formam flatuti. 


be contra ſormam flatuti. ; 
The ſeffions can And that where the act gives juſtices power generally to de. 
only proceed as a termine a matter at THE SESSIONS, it mutt be according to lay, 
am and as a court. 
2. Sid. 32. 
1. Vent. 33. 
© ”_ 39 © (a) See Zink v. Langion, Doug). from the ſe(ons after conviction ard ts 
749. fore judgment, 2. Strange, 1227.—See a 
(5) But fee Rex v. Baker, Carth. 6. Rex v. Sparrow, that the Court will o 
contra. grant a certicr@ri to a defendant after he ba 
(c) See Rex Nicolls, Eaſter Term, appealed to the ſeſſions pending the appeth 
18. Ces. 3. that a certiorari ſhall not iſſue a. Term Rep. 196. . Doug. 553 
to remove an indictment for a conſpiracy * $6 q 
| The 
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0 The Queen againſt The Warden of the Fleet. Caſe 1 5. 


bre 8 . a 6 4. & a4 Miſtakes in fil. 
HE RECORD of iſſue and pleading coming hither in Hilary 
r T Term, in the eleventh year of William the Third, was, through — 2 —_ 
miſtake, put upon the file of Aichaelmas Term. | ' Poſt. 164. 268. 
But 1T WAS ORDERED to be put on the right file, the miſtake 775 
ie WY eppearing plain to the Court. „ 26k Uh. ahh 
ut And Pow EL I., Fuftice, quoted two caſes where venires were to 
he wrong records, but ſet right by the Court. 
le, 
* White's Caſe. f Caſe 16. 
DFE moved for a mandamus to reſtore Mhite to the place of And does 
clerk to THE CoMPANY oF BUICHERS in London; it being , ,c@n to the 


alledged, that this was a charter-office, in which the party had a office of clerk of 
freehold : and he quoted the caſe of an attorney of an inferior Coampany. 


court, where it goes. | & c. 3. Salk. 


Hol r, Chief Fuftice. T hat caſe differs from this: For, FIxsT, 3 14 
the office of an attorney concerns the public, for it is for the Ray. 1004. 
adminiſtration of juſtice: and, SECONDLY, he has no other 5. Mod. 404. 
remedy. But yours is altogether private ; and if it be a freehold, 4382. 
you may have an aſſiſe or an action on the caſe ; and a mandamus * —— 82. 
ought not to go where the office is private, or where the 4 ara 
may have an aſſiſe. Indeed it has gone for a regi/ter in an eccleſi- Sta. 159. 557. . 
aſtical court, but it was againſt my will (a). | 797 1082. 


» 5 S 2 


S 8 


— 
ey 


(a) S. C. 3. Salk. 242. agrees, that the 1. Vent. 77. 82. Stiles, 457. 1. Sid- 
mandamus was denied; but S. C. 3. Ld. 14. But as to the principal point ſee 
Ray. 1004. ſays, that in Trinity Term Rex v. Mayor of London, 2. Term Rep. + T'Y 
the mandamus was granted; for the Court 182. notis, and Rex v. Mayor of London, 
laid, it was the ſame caſe with that of a 2. Term Rep. 177. 
rown-clert, for which ſee Poph. 176. 


S <2 ©& 5 ST ©. ©S 


mo Ota 


—_—” 


Anonymous. Caſe 3 


NOTE. It is A RULE OF THE COURT, that if iſſue be joined 15 after iſſue 
four Terms, and no proceedings thereupon by the plaintiff, Jones by . 
there ought to be a Term's notice before trial. plaintiff be had 
A caſe happened, that iſſue was joined in Trinity Term, and — —— 
notice of trial in Hilary Term; but it was afterwards coun- ;ntitied to 4 


termanded, and a new notice given in the Trinity Term after, and Term's, notice of 


the iſſue tried at the ASSIZES. — the 
And it was now moved to ſet aſide the verdict as irregularly Gegeben 
obtained. . | | * ad is incluſive ; but 


; notice at any 
THE FIR8T QUESTION was, Whether the Term of which time within te 


iſſue was joined ſhould be reckoned one of the four Terms ? for , though 
i countermanded, 


is a preceeding within four Terms. Poſt. 3).— 1. Mod. 2. 1. Salk. 457. 2. Salk. 645, 
C3 T if 
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Axoxyaovs. if it ſhould, this trial was irregular; in caſe the notice in Hilary 
Term was not to be looked upon as a PN the trial 
had been irregular, and as ſuch ought to be ſet aſi | 


And PER CLER1COS OMNES, the Term of which the iſſue is 
joined is not to be reckoned one of the four Terms. 


„ See Am- And PER EOSDEM, notice of trial any time within the year, 


v. Nix. though after countermanded, is a ſufficient proceeding to bring the 
on and Others, plaintiff out of the rule; for the end of the rule re 
2. Term Rep. ant ſhould be put in mind of the cauſe, which a notice, though 
4 cCountermanded, does (a). | | 


Ancient rule of Ir was Atso HELD by the Court and the clerks, that the right 

— —— ancient courſe is, = if THE ASSIZES happen within 

— fourteen days after Term, fourteen days notice is not requiſite; 
but that where it could be, it ought to be; that is, where THz 
AS8IZES do not happen within fourteen days. 


But ir was AGREED now, that they uſed to give but eight days 
notice of trial, though the cauſe lay ever ſo remote. 


Tur Cour ſaid, this was very miſchievous ; and therefore it 
was ordered to obſerve the old rule. 


If a cauſe deep If a cauſe flcep four Terms before iſſue joined, there muſt be a 
four Terms be- Term's notice before judgment can be ſigned: if aſter iſſue joined, 


ire ſve joe" there mult be like notice before triu 3 but to make the notice 


2 Term's no- regular within the four Terms, it muſt be within the laſt Ter 
tice. ſedente Curis. 

PoRt. 57. | x 

2. Salk. 650. 5+ Com. Dig. © Pleader (R. 17.). 


*[19] 
Caſe 18. * Crowder egainff Oldfield. 


ld a writ of error from the common pleas the caſe was 
thus: | 


cafe,for diſturb- | | 

ance of con-. The plaintiff, in an action on the caſe for hindering him of his 
mon,” ftating, common, declared, that he was ſeiſed ot a meſſuage and ten acres of 
— land, with the appurtenances, in Vorthram, in the county of York, 
parcel of ſuch a parcel of the manor of NVerthram, in che fame county, and that he 


manor, and that held them by copy of court-roll of that manor as a cuſtomary tenant 
he held them by in fee-ſimpic, according to the cuſtom of the faid manor ; and that 
copy of court he, the plaintift, had and ought to have, &c. and all the cuſtomary 


— — — tenants of his ſaid tenement, with the appurtenances, by the afore- 


cording to tbe cuſtem of the ſaid manor, and that he had, in reſpe& thereof, a right of common by cuſtom 
on ſuch a part of the manor, is good, after verdict ; for, as the lands cre alledged to be parcel of che marer, 
they ſhall then be intended cop-ybld, though the eſtate is not repreſented to be held at the will o 
the lord. — 8. C. 1. Salk. 170. 364. S. C. 3. Salk. 13. S. C. N*Lut. 46. S. C. Hok, 146. S. C. Lex. 
Man. App. 130. 8. C. 2. Ld. Ray. 1225. S. C. Ray. Ent. 489. 9. Skin. 406. Carth. 432. $3. 270. 
Poſt. 63. 41% 4 Mod. 418. 12. Med. 35. 3. Ld. Ray. 386. 406. 2. Ld. Ray. 1145 123% 

fajd 
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aid cuſtom, pred. a tempore cujus, &c. uſed and approved, had, and 


ought to have, a common of paſture in a certain paſture or moor 
called Warmlees parcel of the faid manor, and containing acres 
in Northram aforeſaid, for all his commonable cattle, upon the faid 
cuſtomary tenement /evant et couchant, c. as appurtenant ta his 
{aid tenement ; and that the defendant at ſuch a time, with intent to 
deprive him of his ſaid common, did incloſe parcel of the ſaid place, &c. 

Upon not guilty, there was a verdict for the plaintiff ; and the 
judgment was arreſted in the common pleas, becauſe he made 


Cowon 


Orr. 


a title by cuſtom, and did not ſhew that he was a copyholder ; for he 


did not that he held ad voluntatem domini (a). 

LuTWYCHE, junior, for the plaintiff in error. 

FixsT, None can claim common by cuſtom generally but a 
copyholder ; and he ought, in making title, to ſhew- his eſtate to 
be a copyhold, that is, demuſed and a and held ad velunta- 
tem domni, c. (b). But this is an action upon the caſe againſt a 
ſtranger, and upon the poſſeſſion. | 

SECONDLY, It is after verdi#; and the laying a cuſtom is, in this 
caſe, only an inducement to the action; and inducements need only 
be ſet out in ſubſtance, for the wrong done to our poſſeſſion is the 
git of the action: and he quoted the caſes of Dent v. Oliver (c), 

[4 


Stroud v. Bird (i). And though it be laid by way 
ill as ſuch, it may be well by preſcription, according to the caſe of 
Day v. Savage (I), and the caſe of Eſcot v. Lannery (1), where, in 
caſe, the plaintiff declared, that Lord Berkley demiſed to him all his 
fairs 1 and that the defendant hindered him from 
ing his toll; though it was excepted, that he had not laid 
any title in Lord Berkley, yet becauſe it was upon the poſſeſſion, in 
which the right did not come in queſtion, the plaintiff had 
Inthe caſe of Merchant v. Whitpane (m), in caſe, for diſturbance of 
a ſeat in the church, without ſaying it was an ancient one, the excep- 
tion was over-ruled, becauſe it was againſt a wrong-doer and upon 
the poſſeſſion. In an action on the caſe (n) for diſturbance in 
an office, to which the plaintiff made a ſpecial title, and the j 
found a title variant, yet plaintiff had judgment, becauſe the th 
was not material. A verdict will ſupply, whatever muſt of 
neceſſity have been proved at the trial (o); and he quoted the caſe of 
Level v. Pryor, in Trinity Term, in the tenth year of Milliam the 


(a) See this caſe in the common pleas, (5) Cro. Car. 575. 


1. Lutw. 12 5. (i) In Mich. Term, 7. Vl. & Mary. 
(5) Foiſton v. Cratchrod, 4. Co. 31. (0 Hob. 86. N 
(c) Cro. Jac. 43. (/) Owen, 10g. 
(4) 1. Vent. 275. (m) 2. Lev. 193. | 
(e) 1. Vent. 319. (z) Feirar v. Johnſon, Cro. Elia. 336. 
{f) Cro. Car. 418. (e) See Spires v. Parker, 1. Term 


(g) Cro, Car. 137. 0 Rep. 141. 145. Dougl. 682. notis. 
4 2 5 


. Jobn v. Moody (d), Saunders v. Williams (e, Baker v. Brere- 
man (f, Bayley v. Hughes (g, Sands v. Trefufis (b), and 
0 om, and 


*[20] 


Third, 


Comprar 
ageing? 


OL pritLD. 
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Third (a), in nuiſance for ſtopping of lights, where it was not faid to 
have been an ancien: meſſuage und yet heid well after verdict : beſides 


the lacus ad quem here is laid to be parcel of, the manor, which the 


Poſt. 313, 314 freehold is not, and the copyhold is; for the ſervices whecedy the free. 


2. Salk. 437. 


Cro. Car. 285. 


x. Mod. 244. 


378. 
Fo. Liz. 58. 


29. 


hold is holden is that which is part of the manor, and not the free. 
hold ĩtſelf; and for this he quoted the caſe of inter v. Loveden, in 
Michaelnas Term, in the ninth year af Milliam the Third (6). Br. 
Aaner. 2. 2. Vent. 18, Fide — 101. 2. Keb. 410. 493. 504. 


PARKER contra. This caſe has been three times ſolemnly 
argued in the common pleas, and the whole Court were unanimous 
in their opinion againſt the plaintiff ; for, as he has made his caſe, 
he has a freehold in the {cs ad guem ; for tenant of land ſecundum 
cenſuetudinem manerii ſhall be underſtood a frecholder. 2. Vent. 
I43 . 9. Her. 6. 29. 4. G. 31. l. Foifton's Cafe, ' 2. Leon, 
augh. 253. 


SECONDLY, The verdi& cannot help it; for where the title is 
inconſiſtent, the verdict cannot mend it; and the queſtion here is, 
Whether a tenant of a freehold holden of a manor may by 
cuſtom have common in parczi of the manor ? Cro. Gar, 418, 419. 
Cro. El:z. 180. | | | 


Hort, Chief Fuſtice. The queſtion firſt is, Whether we ſhall 
| this — — — to be a copyhold eſtate ? 
Of right you ſhould not only have thewed, that it was by cuſtom 
held at the will of the lord, but alſo demiſed and demiſuble by him 
to hold of him, &c. Indeed you fay, that it is part of the manor, 
which is a kind of an implication that it is a copyhold ; and take 


- LIES 


it fo, you have gone, in making title, by way of a que eftate, 


Hob. 86. 286. 
h 


that all the cuſtomary tenants of that meliuage, &c. uſed to have 
common there; and that is a good way of preſcrihing, though 
it de not the uſual way. Then you ſay you ought to have it, as be- 
longing to the land; but if it be looked upon as a copyhold it 
is not 10, but it belongs to it as it is a copyhold eſtate ; and if 
the copyhold be infraichifed, there is an end of the common: 
ſo chat, it being alledged by cuſtom, it is not a common belong- 
ing to the land, but to the ſtate of the land. Vide Yelv. 189. 119. 
Maſſam d. Hunter, Co. Fac. 253. and abundance of other books; 
buc à capyholder may have common as appendant to the land. 
If copyhold:r of one manor has common in waſte of another 
manor, then he muſt preſctibe in the name of his lord, and fay, 
that the lord of chat mauor whereof he is copybolder, uſed, time 


cut of mind, to have common for him and his copyno:ders; and 


there infranchiſement of copyhojd does not extinguun the common, 
bu: it 15 a derivative right which the copyholder has ſo if this 
be taken as appendant to land, infranch.icmneut wil not extinguiſh 
it; fo your declaration is repugnant, for you have averred it do be 
parcel of the manor, and ſo by implication a copyhold ; and then 
the tije you ſhew is very bad, and ſuch as a copyholder cannot 

el Poſt. 116. $. C. 2. Salk. 459. (6) 2. Salk. 537. S. C. Carth. 427. S. C. 


S. C. Carth. 454. S.C. 1. Ld. Ray. 392. * 5. Mod. 244. 378. S. C. 1. Ld. Ray. 267. 
773. S. C. 12, Mod. 215. 635. S. C. 2. Freem 507. S. C. Com. Rep. 37. 


make; 
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make; for you ſhould have ſhewed that the cuſtom of the manor 1 
— — Oy eons of = tenement, or of the manor in ge- 8 


* PowELL, Juſfice, who was of the common pleas when judg- * [21 
ment was there given, agreed, that one may declare in an action 
for upon his poſſeſſion, without any further title againſt 
a wrongdeer ; and he agreed the caſe of Burt v. Stroud, upon ; 
a legitime poſſeſſtonatus for hindrance of common, to be , becauſe | 
it was againſt a ſtranger and a wrongdoer; but againſt the owner of 4- Mod. 418. 
the ſoil you muſt make title; and fo in bar and av ; but where ; 
you need not ſhew any title, if you go about it, and an ill or 
repugnant one, it is at your peri]: here your title is, that you 
are a cuſtomary tenant of a cuſtomary tenement, parcel of a 
manor ; and it is true, after verdict, that will be taken to be 
a copyhold ; and if fo, you are that way; for make title 
to the common as belonging to the land, whereas it be as to 
the eftate. - | 


And THE wHoLE CourT was: clear to affirm the judgment q 
but at the importunity of the Counſel they gave leave to ſpeak to it 


— | 
Adjournatur (a ). 


(% In Hilary Term, 4. Aue, Tux pfleas, and gave judgment for the plaintiff, 
Cova r, after great deliberation, reveried the fauit in the declaration being helped by 
the judgment oi the court of common + the werdie?. S. C. 2 Ld. Ray. 1231. 


The Mayor of Wincheſter againſt Wilks. .* Caſe 19. 


N ACTION UPON THE CASE was brought againſt Wilks for Quære, Whether 
A uſing the trade of a woollen-draper within the corporation of « en that no 
Wincheſter, contrary to the cu/tom thereof; which was, that none perſons, except 
who had not ſerved ſeven to a trade, or had been free of the e who are 


guild of merchants, ſhould uſe it within the corporation. da the its 


Norz, It was not grounded upon any bye-law, or for any tradethercin, be 
penalty. 1 ; 
After verdict for the plaintiff, a motion was made in arreſt of S C. 1. Salk. 

judgment, that ſuch action does not lie; and Gro. £1;z. 803, and the 3 U Salk 
Caſe of the Corporation of Tatneſs were cited upon the point. . 
But THE POSTEA beg asf put in, THE Cour ordered them $- C. Holt, 187. 
and then 


to ſtay till it came in, to have it put in THE PAPER, and C. 2. Ld-Ray. 


ſolemnly debated. ps = 3 


For Hol r, Chief Fuftice, ſaid, it was a point not determined, . Len 262: 
waether ſuch a c 22 be good, though a corporations pre- Palm. 2. 
tended to it: and be ſaid, that ſome corporations pretended to a 1. 73% 
right by cuſtom to exclude foreigners, but he thought they could é. Com. Dig. 
not ſupport it. | : | % Trade“ 

And in Eaſter Term, in the fourth year of the queen, judgment (D. .). 
yas ſtayed upon faults in the declaration (a), and THz Cor de- | 


(#) See S. C. 2. LA. Ray, 1129, 


clined 
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Taz Maven clined faying any thing upon the merits, which they faid was a 
bod queſtion of great conſequence. 


WrecnxzsTrR 


Caſe 20. | Hotherſhell againſ{ Bows. 


A priſoner HE DEFENDANT being in cuſtody upon meſne proceſs, and 
taken on eſpe, T having i "are upon a warrant by virtue of the late 


Er ine? bout. ct of parliament, 5. Aune, c. 9. 


Poft. 30x. RavymonDmored, that, upon bringing the money into court, he 
ſhould be ſer at liberty. 


But ru CovkrT faid, they could not do it. 


Declaringagainft Mx. CLERKE, upon this occaſion, faid, that if a man come upon 
ene that comes 2 habeas corpus, and the plaintiff do not declare in two Terms, the 
in by ab. as. qeſendant ſhall be diſcharged upon filing of common bail without 

SC. Holt, 705. any rules; and if one come in upon habeas corpus, though he after 

2. Salk. 352 put in bail, i: it be not at the return of the proceſs he cannot give 

e rules, but * muſt wait two Terms, and then, if there be no decla- 

a ration, he ſhall be diſcharged upon common bail, without coſts; 

[22] whereas if he had put in bail at the return of the proceſs, he might 

ſpur them on by rules; or if the plaintiff had without rules paſſed 

I Com. Dig. two Terms without declaring, be ſhould pay coſts. 

(C. 3.) And TRE Cour ſaid, the rules were very hard upon one in 
cuſtody; and they ſaid, it was not the intent of the act to make 
eſcaping priſoners pay the debt right or wrong, or to lie in jail for 
ever. | 


Fid: Poſt. 63. And therefore ordered Mr. CIERKE to draw up a rule, 
93184. that in caſe a plaintiff did not declare in two Terms he ſhould be 


83 Anonymous. 

Rules open a NOTE If a declaration be delivered of Hilary Term, and 
declaration deli- rules of pleading given, if the defendant do not plead before 
vered in Hilary the efſoin-day of Eafter Term, the plaintiff may ſign judgment for 
— 10. Wont of a ſea ; but if the plaintiff in that caſe has not given rules 
2 3 in Hilary Term, he muſt give them in Eafter Term before he can 
2. Salk. 514, fign judgment. | 

375. 51h. 

Caſe 2. Anonymous. 

No new trial af PER HoLT, Chief Juſtice. After a ſecond verdict on the fame 


ter ſecond ver- ® fide, it is not fit tb ee ranger? aha 
=. ne like the verdict ; but if there were any practice uſed in obtaining 


+ Salk. 649. ity it is otherwiſe (0), 
Poſt. 24z. 5 Com. Dig. © Pleader” (R. 17.). h | 
2 (a) See the caſe of Goodwin v. Gibbons, 4. Burr. 2108. 


Anonymous. 
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Anonymous. J N Caſe 23 


ER Hor r, Chief ce, If A BOND: be of twenty A bond or-note 
P and no proved thereon, or good a raventy years 
fo forbearance ſhewn, upon a ſolvit ad diem I ſhall intend fanding hall be 
it paid; @ fortzor1 upon A NOTE, if it be any conſiderable tum. * 
II Ray. 1033. 8. Mod. 278. 10. Mod. 2. Gilb. Eq. Rep. 224. 3- Peer. Wms. 288. Strange, 
$26. 1. Burr. 434. 4 Burr, 1963. ; and fee Oſwald v. Legh, 1. Term Rep. 279. is pat. 


Warren againſt Fuzz. | : Caſe 24. 


PER CURIAM. A new trial ought not e I A cle 
want of evidence which the party might have had at trial, and Pat © == 
had not; but if it be ed that endeavours have been uſed, but 77 if material 
ted by ſome accident, as ſickneſs of the witneſs, prevented from 
8 be good cauſe of new trial. See the cafe of Ford v. attending. 
Tilly, 2. Salk. 653. Farefl. 156, 157. p Poſt. 222. 224. 
$. Mod. 220. 288. 325. 10. Mod. 202. 11. Mod. 117. 118. Fitzy. 46 Strange, 691. 5. Com. 
Dig. Pleader (R. 37.). 


Noell againſt Gray. Caſe 25. 

NE who had been di upon the act of poor priſoners, Bail are dix. 
O gave bail to an action of debt upon C_ — 
carp in pris and conſeſed Tr. . 1 
might execution inſulvent debtors 
againſt the goods and ewig es S 
ND Poſt. zor. 

Taz Cour faid, that bail were diſcharged by the * Salk. 345. 
pleading and judgment, and ordered him to b the record of the 1 Re 1066 


judgment into court whereupon he was taken inen ard that Stra. 
they thereupon would diſcharge hm. | 17 


310 
* Baker againſt Pierce. Caſe 26. 
A ETION ON THE CASE for theſe words: & You ſtole my To Xs « You 
« box-wood, and I will prove it.“ Me don 


DARNELL moved in arreſt of judgment, that the words are not « willprove it,“ 
attionable ; for he urged, that the words © You ſtole my wood,” is Qionable 
and « You ftole my timber, are the fame (a a): « You are a chief, % Salk 
< and ſtole my timber (5) :” « You are a ; and ſtole my corn, 2 b wu, 6:4 
hops, apples,” not actionable (c). For where words charge one 8. C 1 
* treſpaſs or felony, if there be not other words that ſhew Ray. 99. 

charge to be felony, the beſt ſenſe ſhall be taken. o bag (4), Jos —_— 


* ole my y tmderout of 7 yd l bebe W {0}, dw 


corn out of my yard, &c. (/),“ it will not bear Poph. B11. 
(s) Cro. Jac. 65. Stiles, . (0) Hob. 406. Oro. Jac. 39. CP 
() Cro, Jac. 65. (2) See Clearke e, Gilbert, daes Thou 
(e) 2. Brownl. 280, Cro. Jac, 673. art a thief, and haſt ſtolen twenty loads 
* Allen, 31. Hob. 332. Stiles, 248. « of my furze, are not actionable, Hob. 
* 


I charge 


Baxrn , 
ED 
Piz. 
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« I charge you with felony for i S. 's pocket,” 
not actionable (a), becauſe it might be without a telonious intent, 
(But HoLT, Chief Fuftice, condemned that authority.) Befides, 
he quoted Hutton, 113. © Thou art a thief, and haſt couzened my 
« coutin of his land,“ not actionable, though it was faid, the ſub- 
ſequent words were accumulative, and there all the aforeſaid caſes 
are agreed not to be actionable. Suppoſe the words were, « You 


lie ? for it might be coppices cut and carried away with one entire 
act. So here; for it is not what the party meant here, but the 
neceſſary import of the words that are to be conſideredt. 


-  BROTHERICK contra. „ You have ſtalen my timber” is 


actionable (c), for it muſt be felled and fevered from the Rock 
before it is timber. And he remembered the old verſe of Arber 


dum creſcit, lignum dum creſcere neſcit (d). Theſe words, „Thou 
& haſt ſtolen my wood, and I will charge you with feio 


e),“ 
and. Thou art à chief, and thou haſt ſtolen a tree [en 


actionable, for a diverſity is taken by the Court hetween a tree, for 


1. Com. Dig. 
353 


that ſhould be underſtood ſtanding, but if it be felled it is wood : 
and a præcipe does lie of boſcum (g); but it cannot be faid, one 
« ſtole an acre of wood; and if it were not a thing of which 


- felony could have been committed, we could not have- a verdict. 
dee che caſe of Low v. Saunders (h) upon demurrer. 4 


brother DARNELI's. Suppoſe 
& underwoodꝰ. - © 


-z 


Hor, Chief Fuftice. The verdiet ſignifies nohing in "2 


ee ed 


"PowsLL, | ice. Underwood and ppice-wood will b taken 


8 Hor r, Chief Ju a had, the opinions of later times have been 


in many inſtances different from thoſe of former days in relation to 


words, for formerly there has been a difference taken between ſaying, 


« Thou art a thief, and haſt ſtolen my wood, and, (Thou art a 


chief, for thou haſt ſtolen my wood (i); and judgments have 


gone both ways; but later opinions make no difference, if the 


vVords be ſpoke at the ſame time. And theſe are ſcrambling things 
that have gone backwards and forwards, and the idle people in the 
country that privately cut and carry away coppice-wood are in 
common parlance called wood-ftealers. And J have heard my Loxp 


Hart and Jus ricE Twispx ſay, that they knew no ſet rule 


ASS 


for actions for words, but that all. words ſtood upon their own 
feet (A). To fay, a man has © the pox” is not actionable (7), 


bur to ſay he has it, and got it by a yellow-haired wench in Ar- 


(a) Maſon v. Thompſon, Hutton, 38. b) Cro. „ 
N 0 « * FI 6 S and Cro. Jac. 114. 
(c) Yelv. 152. Noy, 114. () 1. Mod. 22. 1. Lev.28%0. 1. Sid. 
(a4) 1. Rell, Abr. 70. pl. 47. 432. 1. Vent. 50. 1. Cro, 509. 
e March, 211. Cro. Jac, 116. (1) 1. Com. Dig “Action for Defa- 
Hob. 77. ＋ 5 « mation“ (D. 29). 


fields, 


e Ancrymous, Stlkes, 9. © | 
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feldi, has been adjudged actionable (a); which latter words do not Baxzz 
carry a violent intendment that the ſpeaker meant © the French pox,” <2" 
but the ſenſe leads more that way than to another (5). And he n 
faid, that © ſtealing” and © felomouſly ſtealingꝰ was not the ſame; 
for in common parlance © ſtealing*? did not always import felony ; 
as to cut and carry away furze is a ſtealing, but not a felonious 
taking (). | 2 

But PowELL, Fuftice, ſaid, he always took it that ex vi termini 
«-ſtealing®” did import felony, and the ſaid inſtance put by My 
LORD was properly treſpaſs, and not flealing. | 


And at another day, PER TOTAM CURIAM, the plaintiff had Co. Jas. 674 
judgment, for all the later authorities ran clear for him. 40. a. Ora. Jac. 


And HoLT, Chief Juſtice, ſaid, it was not worth while to be 66: * 
learned on that ſubject; but faid, that for his part, wherever words 
tended to take away a man's reputation he would encourage actions 
for them, becauſe ſo doing would contribute much to the preſerva- 
tion of the peace. 


(a) 1. Lev. 205, (e) See Hob. 77. 331. 
{6) Hob. 117. 268. 1. Jones, 68. ; 


Wood againſt Shepherd. oo Caſe 27. 


H OLT, Chref Fuftice. One ſhould not move in arreſt of judg- When to move 
ment until THE POST EA be brought in; and the defendant in arreſt ot judg - 
ſhould give a rule upon THE POSTEA, which is, in itſelf, a notice to Went. | 
bring it in; and it is againſt the ancient courſe of the Court to S. C. 1. Salk. 78. 
make a rule for ſtaying of judgment until THE POSTEA be brought 5 C. Holt, 77, 
in. By the 1 o: the common pleas, the clerk of the ajſize : dn. 7,7 
keeps it until the days for moving in arreſt of judgment be paſt, and pgg. rg, : 
the notice is given him, and he has his fee of tix 1hillings and eight 5. Com. Dig. 
pence for attending with it, and the clerk of afſize ought to deliver . Pleader”” 
THE POSTEA to none but to the clerk in court; and notice to (L 47-)- 
the clerk in court is good notice. 


. Anonymous. Caſe 28. 
NOTE, There are twenty days to except againſt bail after Twenty days to 


. Poſt. 230. 1. Salk. 98. Tidd's Pract. 135. 


And bail cannot be juſtified before a Judge in his chamber, except Bail cannot juſ- 

it be by conſent, or for neceſſity in Vacation; but in the latter caſe, i before a 
they ought to be juſtified again in Term. _: 7: Ou 
mult appear ferjorally in court, Poſt. 230.—Tidd's Prac. 137. 2. Bl. Rep. 758. 1064. 


And upon that the defendant is compelled to accept a declaration 
to go to trial at THE ASSIZES, if it be an iſſuable Term. 


And 
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Notiet of bail erode rad tg ber Ike not enough to give notice of their 
muſt contain being put in, but it ought to be of their names, _ 
their names, and trade or vocation, that the plaintiff may know how to enquire 
places of abode, 
Loft, 237. 194 Tidd's Pratt. 134. 1. Com. Dig. 680. 

And after exception to bail, there is & no ſet time to juſtify or 
. exchange them for better, but it muſt be in convenient time. | 


* Caſe 29. | Butler againſt Rolfe. 


Time of bring- DER CURIAM. There ought not to be a ſtay of proceedin 
— P upon the bail- bond upon bringing principal, . 
— nd into court after notice of trial, without it -<> - > {RY ſuch 
Le; gf time as the plaintiff may not de delayed of trial (a). 

S. C. Holt, 91. 


(a) See Anonymous, ante, 11. Poſt. 29. 60. 201. Salk. 583. 597. 7. Mod. 
114- 240. | | 


. Caſe 30. The Queen againſt The Mayor of Thetford. 


At what time I JPON AFF1DAvIT that be had been ſerved with a mandamus 


ue! ps the ſecond of Fuly before, and made no return, 


ment for not re- STONE moved for an attachment againſt him, or at leaſt to have 
—_ « men- the alias returnable peremptorily. 


Cura. It is matter — — — Court to let people 
> run the line out, and we may make the alias returnable immediate, 
Fitzg. 4 and for contempt thereon t an attachment; or, if we ſee occa- 


10. Mod. 56. fion, we may make the firſt writreturnable, and we may make them 

Sera. 497- 60g. returnable de die in diem, or we may give ſhort returns; as a 
mandamus returnable in a week, and an alias in four days after, 
and a pluries with the like ſhort return (a). 


(a) See Rex v. Smithies, 3. Term Rep. $9.; and 2. Hawk. P. C. ch 22+ 
Rep. 381. ; Rex v. J. Edyvean, 3. Term ſ. 34. 
Rep. 352. ; Rex v. Winton, 5. Term 


Caſe 31. Anonymous. 


Adton for mali- PER CURIAM. If the perſon be ever ſo innocent, yet if there 
cious proſecu- 1 were @ probable cauſe of proſecution, an action for malicious 
ton will vet lie, preſcutian will not lie; for it muſt be direct malice, without an 
d * © colour of cauſe, that will ſupport ſuch an action (a). Vide 1. Fall. 
Fot 216 261. 14, I5. 21. 5. Mod. 394-405- 1. Vent. 86. Carthew, 416. 
1 («) Anonymous, poſt. 73. 3 Farmer v. Sir Robert Darling, 4. Burr. 1971. 


Ewer. 
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Ewer againſt Jones. Caſe 31. 


DEE moved for a prohibition to THE COURT OF ADMIRALTY For a prohidi- 
to ſtay a ſuit there for ſeamen's wages. — 

The contract was upon land, and the ſuggeſtion was, that they concerning ſca- 

the ſtatute 21. Fac. 1. c. 16. of Limitations, and that THE —_—_ 3 

ADMIRALTY rejected their plea. 8 ö ——— 

And having obtained a rule ni before, it was now offered againſt * 
it, that wherever the common-law _ allow my ADMIRALTY S. C. 3. Salk. 
juriſdiction, they ought not to prohibit them; here have 227. 
haute ee xn caſe of hyp 8 — N 
admiralty beyond executed by the court of admiralty & C. comy. 137. 
here. In Bridgman's Caſe (a), ſuit to ſeize a ſhip for piracy done — 3 
by the mariners ; and though they may ſue at common law in this Poſt. 79. 4 
caſe, yet it is hard to make them do it ; for it were in effect to give 249: 39% 
away their right; for at common law the ſuits muſt be all ſeveral, may 115. 
whereas they may all join in THE ADMIRALTY, and fo by an eaſy x. Satk. 31. 
contribution maintain and carry on the fuit z and beſides, they may 1. Vent. 146. 
ſue the ſhip there, which they cannot do at common law ; and the 343- 
flatute of Limitations enumerates the actions it limits, and the 3 Rt 
are all ſuits at common law. It is no bar to a ſuit in equity (5) 3 f. 10 
ru er he. „ nor * upon a rationabili parte bono- 

ven 


a e 3. Mod. 244. 
rum; and the reaſon the latter caſe is, becauſe it is not Carth. 266. 512. 


2 common-law but according to a particular. cuſtom 
and d fortieri when the proceeding is by the civil law. Mer. 139. [261 


132. Hutt. 109. 


To this it was anſwered, that it was an indulgence to ſuffer *. Salk. 33. 
ſeamen to ſue in THE ADMIRALTY for wages; for in the time of , K. da- 
King Edward the Third prohibitions have — and it was firſt en 8. 
agreed, that for a ſuit upon a contract ſuper altum mare no prohibi- 
tion ſhould go upon their refuſing the plea of the fatute of Limita- 
tions; but this was matter ſtrictly cognizable at common law only, 
in which caſe this plea had been good : and is it not hard by indul-. 
gence to them to have defendant barred of his juſt plea ? 


And this was what ſtuck with THE CourT; and 


ſaid, that this being a ſtatute barring of right ought to be ak 
ſtrictly (c). 


(a) Hobart, 12. 


actions ſhall accrue, and not after ; 
(5) See v. Smith, 2. Burr. 


«© PROVIDED that if the perſon intitled 


961. 3 South Sea Company v. Wymond- 
fel, 3. Peer. Wms. 143. '2. Eq. Cal. 
Abr. 74. Wych v. Eaſt India Company, 
3. Peer. Wms. 309. ; and Mitford's 
Pleadings, ad edit. 212. 

(e) Now by 4. Anne, c. 16. . 17. 
« All ſuits and actions in the court of 
„ admiralty for ſeamens wages ſhall be 
« commenced and ſued within fix years 
% next aſter the cauſe of ſuch ſuits or 


© to ſuch ſuitor action ſhall, at the time 
it accrues, be within the age of twenty - 
* ane years, feme covert, non compos mentis, 
« impriſoned, or beyond the ſeas, he ſhall 
« be at liberty to bring the action within 
% fix years next after coming of age, 
« being diſcovert, of fane memory, at 
<« large, and returned from beyond the 
„% ſeas, &c. &c. Kc. 


Cut. 


11 


- Raym. 473- 
A. Show. 232. 
2. Vent. 32. 
2. Keb. 511. 
$10. 

1. Sid. 418. 
1. Lev. 243 
267. 


- 
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Property bound Cura. Without doubt a ſentence in THE ADMIRALTY, 
by ſentence in here they have juriſdiction, binds the property. 


Hor, Ch: 


ef Fuſtice, remembered the caſe of __ v. Corne- 


lus (a) : France and Holland were at war, and the French took an 
Engliſh ſhip as a Dutch one, and the ſhip being ſentenced as prize 


| was ſold by virtue of the capture; and the firſt owner brought an 


action of trover, and the ſentence was given in evidence, 
ſpecial verdict it was held, that the property was altered by — 


But to the point in queſtion, whether the ſtatute had been well 
16s 7 15 ogy; preheat that a prohibition ought to go 
upon 


of it. 


A probibition will But as it was here pleaded it was ill, viz. that it appeared by the 


not lie to TEE Jjbel that the ſuit was fix 


years after the cauſe of action, which was 


ADMISAETY ii; for the time on which it is laid is not material, and therefore 
the defendant ought not by his plea to hold the plaintiff to the im- 
material time, but to plead directly that no ſuit had been within fix 
tions, if it be years after cauſe of action accrued ; and if, notwithſtanding a mat- 


for rcfuling 4 


PL na of the fa- 


tute of Limita- 
| badly pleaded ; 


all we 


allowable by their law as to its matter, than becauſe 
manner of pleading it. 


ter ill pleaded by you, the on, why ſhould we prohibit them ? 
" as, © that it - 

ape fo Nor Te ial: Gas oy 
« the cauſe of ſubſtance, as to the legal 


rejected your plea as not at all 


« "ation did not accrue within fix years.”—2. Ld. Ray. 838. 1204. Strange, 1078. 


a pla THEY ALSO AGREED, that if they refuſe a plea, which by their 


good 
Heal. 


duty to ſeamen 
ariſes. 


3. Lev. 60. 
6. Com. Dig. 
« Temps 


(0. 6). 


Refufing 
is; by civil law, law is a good plea, it will be reaſon to appeal, but not to probibit 
tauſe of hem. | X 


And the rule was diſcharged (5). 


From what time Note, In caſe of ſeamen, the duty does not ariſe from the con- 
traci, but from the ſervice done; and therefore, though the contract 
be above ſix years, and any part of the ſervice be within that time, it 


is out of the ſtatute. 


And if a man be beyond ſea at the time the debt accrues, he may 
plead it by way of replication to the defendant's bar of the ſta- 


tute (c). 


(a) Ray. 473. Skin. 59, 2. Show. 
232. 2. Ld. Ray. 893. 935. 1. Show. 


143. 1 
() Lord Raymond ſays, this caſe was 


moved again, but that a prohibition was 
f. U denied, ** but it ſeemed chiefly 
« becauſe the defendant had appeal; 


for that a protibiticn was granted in 


„* 


Eaſter Term, between Hide v. Partridge 
in the fame caſe, $. C. 2. Ld. Ray. 937. 
—8ee Hide . Partridge, 2. Ld. Ray. 


11. Mod. 43. 


(e) See the 4. & 5. Arne, c. 16. . 18, 


1 9s 20; 


it was bad in 


rr. SS © wt 


Xx. 


— — 
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Anonymous. Caſe 32. 


PER Hol r, Chief Juſtice. If money be deviſed out of lands, Debt Bes for 
ſure the deviſee may have debt againſt the owner of the land for _— * 
the money, 2 the ſtatute of 32. Hen. 8. c. 1. of Wills; for ; 
where-ever a ſtatute enacts anything, or prohibits anything, for the $ C. 2. Salk. 
advantage of any ® perſon, thatperſon ſhall have remedy to recover 3. & Hen, ,, * 
the advantage given him, or to have ſatisfaction for the injury done 4. Burr. 2381. 
him contrary to law by the ſame ſtatute; for it would be a fine 3. Com. Di 
thing to make a law by which one has a right, but no remedy but in ** Pebr” (A.). 


equity; and the action muſt be againſt the terre-tenant; „ Cowp. 291. 
Eingſdale againſt Mann. _ Caſe 33. 
POSSESSION was delivered by habere facias poſſeſſunem about Execution uperi 
nine o'clock in the morning, and towards fix o'clock at night ha. fa. po. is not 
the plaintiff was forcibly out of poſſeſſion: and this matter —ä—ͤ— 
being ſet forth by aſſidavits, - given. 
$.C. 1. Salk. 321. 
Taz Court held, Ld. Ray. 252. 
| 3 We” 346. 482. 718. 
Finsr, That upon an habere facias poſſeſſionem it is not a com- 2. Brownl. 253. 
plete execution until the ſheriff or his balliffs deliver the poſſeſſion 4 Com. Dig. 
to the party, and are gone away. | var apa 


SECONDLY, That if, immediately after ſuch execution, the de- A recent oufler . 
fendant turn him out of poſſeſſion, it would be a diſturbance of the er poſſeſſion 


execution, for which an attachment ought to go. — is & cun- 


$ S. C. 1. Salk. 321. 8. C. Holtz 154. 2. Brownl. 2 53. 


But here they doubted, whether, after ſo many hours diſtance, But if nine hours 
it could he looked upon as a diſturbance of execution; and there- have intervened - 


fore the rule was, to ſhew cauſe why an attachment ſhould not gal dn 59 n 


go. | the firſt in- 
| ftance.— . Keb. 77g. 785. a. Stiles, 318. Strange, 830. 


PowELL, Juſtice, quoted a caſe in the common pleas, where, A new be. ful 
upon an entry upon the plaintiff the fame day he had execution, ? Hcannot iſſue, 


the Court granted a new habere facias poſſeſſionem. 3 — 
To which HoLT, Gief Fuſtice, anſwered, ſo they might, if the not lt. 
firſt executions were not LH + a (a) . r 
Quad CURIA conceſſit. Dog — 
160. 4. Brownl. 216. 
(s) Run. Be 15g. 


Vor. VI, 8 Longvill 
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Ce 3. ULongvill ecainf The Hundred of Thiſtleworth, 


In an action of TH DEFENDANTS appeared, and took a declaration in Trin 
beard cry, ifthe 1 Term; and the attornies of both ſides diſcourſing about the 
— —— original, the plaintiff's attorney told the defendant's attorney that 


the robber. was the original was filed, but he had a copy of it, whereof he gaye 


taken, and on the defendant's attorney a copy. The defendant's attorney pleats 


demurrer a re- in abatement ; and after a reſpondeas ovfter awarded by the 
ſpordeas ys >a he gives the plaintiff's attorney a plea, ſetting forth an oyer of the 
— cannot. Original therein. | * 

pray or of 2 The queſtion was, Whether the plaintiff ſnould be obliged to 
bury ae cl - receive this plea, all this having been tranſacted in one Term ? 


for after » PE WARD for the plaintiff, After plea the party can never be inti- 


there cannot be tled to pray oper of the writ. In dewer you cannot do it after view. 
ee of the origi- Indeed if they had demanded oyer, though they had no right to it, 
4 and we had granted it to them, they might periops take advantage 
Sc. Of it (a). | 8 

498. MouNnTAGUE centra. One may have two forts of pleas to 
2 _ = abate the writ: FirRsT, To the action of it: SECONDLY, That 
96s. 4 though it be well as to the action of it, yet it may be faulty in its 
Dougl 215.477. frame, for want of legal form or agreeablenefs with THE REGISTER; 


* [28 and therefore, though we firſt plead to the action of the writ, and 


be judged againſt us, * why cannot we have oyer of the 
writ, in hd to plead to it for a fault in itſelf, or to deinur to it? 
And after a plea in abatement the d-fendant may demur generally. 


Quad CURIA conceffit ; for the demurrer then is in chief. 


And xx did agree the rule to be, that one ſhould plead but one 
dilatory; but he inſiſted upon it much, that being in the ſame Term 
they might crave oper of the writ ſpecially in order to plead in bar or 
to demur. - 56th; * 

And now HoLT, Chief Fuftice, hefitabat, for theſe reaſons: 


Frasrt, He agreed, that after imparlance one could not demand 
oyer; for imparlance is always unto another Ferm. 


by +5 pal SECONDLY, He agreed, that after plea in abatement one could 
not have oyer, even in the ſame Term, to plead another dilatory. But 
what ſtuck with him was, whether this being in the fame Term (5) 

they might not crave oyer in order to demur to the count, and ſhew 

a variance between it and the writ, or have it on record before the 

Court, in order to move it in arreſt of judgment, or to take ad- 

2 Lev. 144. vantage of it upon writ of error, without being put to the charge 
Ld. Ray. $2. ofa certiorar: ? And he f2id, that after plea in abatement to a bond 
347- 970. you may have oyer; and if you inſiſt upon it, you muſt. en- 
ter your prayer of it on record, and they ſhall counterplead or de- 

mur to your prayer; that if we give judgment againſt you, you may 


(a) As tocher of writs, ſee 7. Mod. 9. (5) See Rex v, Amery, 1. Term Rep. 
3. Lev. 50. 5. Co. 74. Polit. 122.— 149. 
Nor z to former edition. g 


have 


2 


1 
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e writ of error; for though granting oyer where it ought Loxovirg 
— Ade is no "At yet denying A it 18. agdinft 


Tur 
DARNELL quoted the caſe of Landon v. Bury, where the plaintiff Nom o 
was forced to counterplead the oyer. ONE 


But at another day, PER TOTAM CURIam, there ſhall be no 
er after a plea in abatement ; for the true reaſon of oyer is, that 
the defendant may demur, and ſhew ſome cauſe, as a variance be- 
tween it and THE REGISTER, &c. ; and that amounts to a plea in ide 1. Salk. 7. 
abatement, or to plead ſome matter in abatement. See G. Ent, _—— | 
320. That after plea in abatement over-ruled (a) the defendant — 239. 
has no more to do with the original. 


And as to what occurred to THE Carey Jus rrex, that it might 
furniſh matter in arreſt of judgment, THE Cour all agreed now, 
that ſuch motions are not acts of record, but are in nature of infor- 
mations to the Court, as from amici Curie, to prevent erroneous 
Judgments. 

PowELL, Fuftice, in this caſe ſaid, that formerly all demands of 
ner were in court, as it is now in caſe of appeal; but that now ' 
it is demanded and granted between the attornies, and where there- 
ought to be oyer, one is not bound to plead without it: and if one 
attorney in time demands oyer of the other, and he tells him the 
writ is filed, and that he may take it, it is well; but ſure he cannot 
without ſuch conſent enter a demand, and a giving of oyer ; for if 
attornies be admitted ſo to do, they will ſet forth the matter falſely ; 
which though it could not enſnare the other fide, becauſe they may 
produce the right writ, &c. and have it entered, yet it would be very 
tedious and inconvenient : as if a deed be pleaded, it remains in 
court all that Term, yet one cannot go to the officer and take oyer 
of it without leave of Court, or of the attorney ; and the very form 
of pleading ſhews that it muſt be upon demand; and eyer of a writ 
is in order to object to it; and after you have pleaded your dilatory 
without yer, to what re have it now: it cannot 29 ] 
be to plead it in bar ; and to plead a dilatory it cannot be, becauſe 94 
that would be to let you plead @ dilatory after a dilatory; and 
to aſſign a variance between the writ and the count would be a 


So, PER TOTAM CurIan, they were denied the oyer. 


(a) That a plea to a bond for miſnomer the name, Fide Heb. i62.>NoTrz ts 
mult be before oyer, for by yer you admit former edition. | 


Anonymous. Caſe 35. 


PER Curran. It has been ſertled here on debate, that money Where anexcen- 
ought not to be brought into court to have it truck out of the * is plaintiff, 
on, where an executor is plaintiff; but you. may plead en Sn 


tender, and touts temps priſt, — 


Ante, 11. 25, &c, 2, Salk. . 
Bully * 99 997 
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Caſe 35. Buller againft Crips. 


Before the pat. A NOTE was in this form: © I pRom1sE to pay Jahn Smith, 
fing of the ſta- « or order, the ſum of one hundred pounds, on account of 
tute 3. & 4. « vine had from him.“ John Smith indorſes this note to another; 


— & r the indorſee brings an action againſt him that drew this note, and 


was not aſlign- declares upon the cuſtom of merthants as upon a bill of exchange. 


able or indcrſa- . . . | . 
win A motion was made in arreſt of judgment upon the authori 
— pe ge of the caſe of Martin v. Clarke. | * 


2 But BRoTHERICK would diſtinguiſh this caſe from that; for 

S. C. 1. Salk. there the party to whom the note was originally made brought the 

Hale, 11g. action, but᷑ here it is by the indorſee ; and he that gave this note did, 

2. Ld. Ray. 757. by the tenor thereof, make it aſſignable or negotiable by the words 
« or order,” which amount to a promiſe or undertaking to pay 
it to any whom he ſhould appoint, and the indorſement is an ap- 
pointment to the plaintiff. | 


HoLT, Chief Juſtice. I remember when actions upon inland 
bills of exchange did firſt begin (a) ; and there they laid a particular 
cuſtom between Landon and Briſtol; and it was an action againſt 
the acceptor ; the defendant's Counſel would put them to prove the 
cuſtom; at which HALE, Chief Fuftice, who tried it, laughed, and 
faid, they had a hopeful caſe of it. And in my Lord NorTH's 
time it was ſaid, that the cuſtom in that caſe was part of the 
lawof England; and theſe actions ſince became frequent, as the trade 
of the nation did increaſe; and all the difference between foreign 
bills and inland bil:s is (b), that foreign bills muſt be proteſted 
before a public notary before the drawer can be char but 
inland bills need no proteſt : and the notes in queſtion are only an 
invention of THE GOLDSMITHSin Lombard-Street, who had a mind 
to make a law to bind all thoſe that did deal with them; and ſure 
to allow ſuch a note to carry any lien with it were to turn a piece of 
paper, which is in law but evidence of a parol contract, into a ſpe- 
cialty : and beſides, it would impower one to affign that to another 
which he could not have himſelf ; for fince he to whom this note 
was made could not have this action, how can his aflignee have it? 
And theſe notes are not in the nature of bills of exchange (c) ; for 
the reaſon of the cuſtom of bills of exchange is tor the expedition of 
trade, and its ſafety ; and likewiſe it hinders the exportation of money 

*[ 30 ] out of the realm. He ſaid, if the indorſee a had brought this action 
a againſt the indorſor it might perad venture lie (4); for the indorſement 
may be faid to be tantamount to the drawing of a new bill for ſo 

much as the note is for upon the perſon that gave the note z or he 

may ſue the firſt drawer in the name of the indorſor, and convert 

the money when recovered to his own ule; for the indorſement 


(a) See 5. Mod. 13. whom—ſce Hard. 487. 1. Mod. 285. 

(5) Poſt. 81. | 1. Lev. 298. 2. Keb. 334. 695. 2. Vent. 

(c) 1. Salk. 24. 129. 2. Salk. 442. 207. 1. Keb. 592. 636. 1. Vent. 45 
(a) What actions lic on bills of ex- 152. 1. Salk. 24. 124. 133. 7. Mod. 
change, and how brought, and againſt 45. 152.,—NoTs to ſeormer cduion. 
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amounts at leaſt to an 
money in the name of the indorſor (a), and receive it to his own 
uſe; and beſides, it is a good authority to the original drawer to pay 
the money to the indorſee. | 


And PowELL, Fuftice, cited one caſe, where a plaintiff had 


judgment upon a declaration of this kind in the common pleas ; 


and that my Lord TI REzaY was very earneſt for it, as a mighty 
conveniency for trade; but that when they had confid2red well the 
reaſons why it was doubted here, they began to doubt too. 


Tag WHOLE COURT ſeemed clear for ſtaying judgment. 


At another day Hol r, Chief Fuftice, declared, that he had deſired 
to ſpeak with two of the moit famous merchants in London, to be 
informed of the mighty ill conſequences that it was pretended would 
enſue by obſtructing this courſe ; and that they had told him, it 
was very frequent with them to make ſuch netes, and that they 
looked upon them as bills of exchange, and that they had been uſed 
for a matter of thirty years, and that not only notes, but bonds for 
money, were transferred frequently, and indorſed as bills of exchange, 
Indeed, I agree @ bill of exchange may be made between two per- 
ſons without a third ; and if — be ſuch a neceſſity of dealin 
that way, why do not dealers uſe that way which is legal ? an 
may be this: as, if A. has money to lodge in B.'s hands, and would 
have a negotiable xote for it, it is only faying thus: © Ar. B. pay 
« me, or order, ſo much money value to yourſelf ;” and ſignin 
this, and B. accepting it : or he may take the common note, an 


fay thus; © For value to yourſelf pay me (or indorſe) fo much” 


and good. 


it (b). 


(2) Bromwich v. Lade.— Jide Noy, 
278. 3. Lev. 4299. 3. Mod. 86.— 
Nor x te former dition. 

(% Now by 3. & 4. Arne, c. 9. All 
« notes in writing made and ſigned by 
« any perſon or perſons, whereby ſuch 
* perſon or perſons ſhall promiſe to pay 
eto any other perſon, his, her, or their 
„order, or to bearer, any ſum of money 
mentioned in ſuch note, ſhall be taken 
and conſtrued to be, by virtue thereof, 
*« duc and payable to any ſuch perſon or 
#* perſons to whom the ſame is made 
** payable ; AND Aso, every ſuch note 
** ſhall be aſſignable or indorſable over in 
che ſame manner as inland bills of ex- 
change, and the perſon or perſons to 
hom ſuch- ſum is by ſuch note made 


D3 


And THE Cour at laſt took the Vacation to conſider of 


© payable, may maintain an action for the 
« ſanze, in the ſame manner as they 
« might doon an inland till of exchange 
«© made or drawn according to the cuſtom 
% of merchants, againſt the perſon or 
« perſons who ſigned the ſame ; and any 
« perſon or perſons to whom fuch note 
* is indorſed or aiſigned, or the money 
« therein mentioned ordered to be paid 
« by indorſement thereon, may maintain 
4 an action for ſuch ſum of money, 
« either againſt the perſon or perſons 
« who ſigned ſuch note, or againſt any of 
« the perſons who indorſed the ſame, in 
& like manner as in caſes of inland bills of 
« exchange.” See Brown v. Harraden, 
4- Term Rep. 148. 


The 


ent that the indorſce ſhould ſue for Port za 
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Caſe 37. The Queen againft Tracy. 


On an indict- T* ACV, a juſtice of the peace for Miduleſex, was indicted, ſor that 
ment for falſely he, together with Taylor and Jeoffries, by pretence of a certain 
— a = Warrant in writing, ſuppoſed to be ſigned and ſealed by Sir Sinn 
—_ and Lovell, recorder of London, did arreſt 7, Muriel, and brought him 
thereby extort- before J. Chamberlain, a juſtice of peace for Midaleſex, although the 
ing divers ſums warrant was not directed to any of them, and although it was furged 
ofmoney,know- and counterfeited to Tracy's knowledge; and that Tracy, when 
mee be re Muriel was before the juffice of peace, perſuaded him to refule to 
e, Whe- bail him, though the fault being a miſdemeanor was in its nature 
ther the forgery bailable ; and that when J. Muriel was committed by the juſtice, 
de matter of d. Tracy and the other two, at the perſuaſions and inſtance of Tracy, 


Jeription, = extorted divers ſums of money from him. 


ty. The jury acquitted the defendant of the fergery, and of knows 
4 poſt. 114. ing that the warrant was forged, and found him guilty of all the 
169. 178. reſt. 


S. C. 4. Salk. f 
— 364 ER WELLD and PARKER now moved in arreſt of judgment, 
Poſt. 90. * FirsT, That the verdict was contradictory, for it acquitted 
7. Mod. 99. himof that which was the foundation of all that whereof he is found 
*[ 31 ] guilty; for the charge is, that he did fo and ſo by virtue of a certain 
: orged warrant ; and if the warrant be not forged, the reſt cither is 
no ciime, or rather it is another offence than what the defendant is 
charged with; for to get one taken up upon a real warrant not 
directed to bim, and to do whatever is charged here thereupon 
is another offence than is deſcribed here : therefore defendant is 
acquitted of the offeuce wherewith he is charged, and found guilty 
o another. ' | 


And upon the firſt objection, a caſe of an indictment againſt THz 
PLAYERS of Drury- Lane was cited; where the indictment was 
for tuilding a ſcandalous houſe for the acting of profane and lewd 
plays, and that they acted ſuch plays; and though they could prove 
the «Cting of immoral plays, yet, becauſe they could not prove the 
builcing, the defendants were acquitted, 


To Tnrs it was anſwered, that though the indictment did not 

alledge the warrant to have been forged, but only under a licet by 

2. Vent. 12. Way of aggravation, and not by way of deſcription, and though the 
23% 362. warrant be not forged, yet the facts charged upon the defendants 
= — * are criminal; as to periuade one by wicked and falſe infinuations 


kde  » refuſe bail, to have cruelly uſed him in gaol, and by dureſs to 
476. extort money of him. a 


As inditmert SECONDLY, That it was laid, that he prevailed with the 
oF expo. 1 2 — of peace to refuſe bail, and it was not laid that any bail was 
bail muſt ſtate, | 

Mat bail was TO THIS OBJECTION it Was anſwered, that it was not ſaid that 


ford and re- u il was offered: it was ſaid, eve 
| . ry refuſal muſt be of an offer ; 
* and refuſal could not poſhibly be without an offer. : 


Tun pryz 


Fung 


A. © «tt 
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THIRDLY, It is not directly ſaid, that the juſtice did commit An ind ment 
him, but only, that when he did commit him, Tt acy did ſo and ſor procuring a 


ſo to him; and it may be he never was committed, for aught — ON 
that appears here. 294 —— 


To-THIs OBJECTION it was enſwered, that the commitment that he was actu- 
was not charged as a crime, but cnly as an inducement to the ex- ally committed. 
tortion, which is directly charged; and what comes under an in- 
ducement need not that preciſencſs. | 

An india 


FoURTHLY, They ought to ſhew the certainty of the ſums 5 
taken, and for what they were taken, otherwiſe the defendant may ſtate tte 2 
not know what anſwer to make. taken. 


FirTHLY, As to ſome part of the charge, they charge him An indiftmene 
2s acceſſary, when, it being treſpaſs, they all are principals, and ct 455 bs 
ought to be charged as ſuch. f 828 
charge the priſoner as an acceſſary. 

Hol r, Chief Fuſtice. N 

As to THE FIRST OBJECTION the queſtion is, Whether the 
fargery be the ground-work, or whether it be an unneceſſary addi- 
tion put in only for aggravation ? for if it be matter of,deſcription, 
the objection is of weight. : ä 

* As to THE SECOND UBJECTION, that no bail were offered; [ 321 
it is true, a juſtice of peace is not bound to aſk for bail if they be 
not offered to him, and therefore the objection ſeems of weight. 

And ſomething has been offered that a verdict would influence the 
caſe; but it does not, for in criminal matters the jury is only 
charged to enquire of matters as they are alledged. | 


As to THE THIRD OBJECTION, that he could not procure 1. Vent. rg. 
if it were not actually done; that is true, but that is but argu- SR * 
mentatiye z and indictments ought to be poſitive and direct. Toy, 47. A 


As to THE FOURTH OBJECTION to the execution, the crime ? 1 — $5, 86. 
does not conſiſt in the quantu. of the money extorted, but in 30 Ab. 79» 


taking any at all. 


AstoTHE FIFTHOBJECT1ON,thatheisnotinſomethingsc 
as principal, It is to be known, that a fact which would make one 
acceſſary in felony, in treaſon, and in treſpaſs, makes him a principal; 
and ſure one may lay the matter either way, viz. making him 
principal or laying it (p< cial, as it will appear upon evidence, In 
treaſon all are principal- z and if upon the ſtatute of 25. Ed. 3. 
c. 2. one conſpires the death of the queen, and is committed to 
priſon for the ſame, and one procures him to eſcape, or harbours him 
after ſuch time as he knows him charged with treaſon, or to have 
committed treaſon, you may indict him upon the ſpecial matter 
that A committed Fav = B. knew of it and Sn bims 3 
and yet this is not one of the treaſons mentioned by that ilatute, 3 
but it is ſo by neceſſary conſequence of law. As if a thing be 
made felony, all acceſſaries before and after are felons in conſe- 
— BD 4 | quence z 
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uence; and if an offence which is felony be made treaſon, t 
t would have been acceſlaries before ſhall now be principals. 


PowELL, Juſtice, Sure the fact might be laid ſpecially in tr. 
paſs ; for inditments need not be like other pleadings, according 
to the conſtruction of law upon the matter; and fo it may be in caſe 
of treaſen; it was the caſe of Abingdon v. Gardner in the Guy. 
POWDER PLOT. In ancient indiaments of murder upon malice 
in law, the malice in law uſed to be ſpecially laid; but fince it has 
been agreed, that it may be generally ex malitid : and | think, in 
the principal caſe, it is more prudent and fafe to draw the indict. 
meat upon the ſpecial matter ; for otherwiſe it might be difficult 
to perſuade the lay gents, that procuring, inciting, commanding, &c, 
would make one a principal. As to the firſt two exceptions, 
he agreed with Tue CHIET JUSTICE ; but he doubted whether, 
if an indictment charge one to have procured a crime to be done, 
it need be directly alledged that it was done: as if the indictment 
be for maliciouſly procuring one to be indicted of felony, whe. 
ther it need be LireAly averred that he was indicted, becauſe the 
word « procuravit” neceſſarily ſeems to import it, and not only 
that he procured ad fac iend. as you would have it, that is, to conſent 
and agree to do it. As to the uncertainty of the ſums extorted, an 
indictment for engroſſing magnam quantitatem frumenti was held 
good. And where you inſiſt, that the warrant being true and 
real the arreſt was lawful, and that ad et —_— e are only pep- 
per and vinegar, which will not determine any to an ill ſenſe ; 
* ſure it is hard to maintain that a et _— are only pepper 
and vinegar, for thoſe words diſcover the ev from which the 
fact ſprung. | 


HoLT, Chicf Juſtice, ſaid, that ex malitig præcegitatd in an 
indictment for killing a man was ſuch ſauce as would cut his 
throat; and though it be admitted that the warrant being true the 
arreſt was lawful, yet that the arreſting a man upon a trye warrant, 
and procuring the refuſal of bail when tendered, as the fact 
appeared, and ques, the party into gaol, and extorting mo- 
ney from him there 3 and threats of iron, was ſuch a 
complicated offence as deſerved an indictment, and that the ſub- 
ſequent tort made the original act illegal, as being an abuſe of legal 
proceſs. 

And at another day, HoLT, Chief Juſtice, declared, that they 
were all of opinion, that they could not give judgment upon the 
indictment ; that it was too uncertain, and one complicated 
offence ; that it did not appear by it that any bail had been offered, 
or what ſum, of that any certain ſum was extorted. 


But they only gave judgment to quaſh the indictment, and not 


for the defendant, whom they ordered to enter into a new recogni- 


zance to appear to a new indictment. 


5 


Wit, 
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Wiat, Nui Tam, againſt Ayland. Caſe 38. 
II was a declaration of Michaelmas Term generally, which primg In what caſe a 
facie is to be intended to be of the firſt day of the Term, and miſtake in the 


the fact was laid to be on the fifteenth of November after, ſo the 5 
action brought, of their own ſhewing, before cauſe. e 


PER CURA. If upon examination it appear, that the decla- x x. Salk, 
ration was after the fifteenth, it ſhall be ſet right; as if the bail was S. C. Holt, 209. 


filed after the fifteenth, or the bil! of Middleſex taken out. Poſt rag. 
6 
And ſo it was referred to THE MASTER te examine, 2. Saund. 689. 


THEY ALL AGREED it could not be amended by any ſtatute of 2. Lev. 13. 176. 
Jefail; but if bail were filed after the fifteenth of November, Hob 73. 
that would be a good warrant for A MEMORANDUM of the day LA. Ray: 897. - 


that the declaration was of, for none is in cuſtadid mareſchalli n ; 
til bail filed, 4 3 


Nor, At laſt the parties agreed to waive execution, and go 
to trial again. | | 


The Queen againf{ Bothell. Caſe 39. 


FIRST, If one bring a certiorari to remove an indictment, and A cri is no 
do not give bail to try it according to the Ratute, it is no true & 

ſuper ſedeas. | a : | cognizance. 

$. c. 1. Salk, 149. 8. C. Sett. & Rem. 220. S. C. Holt, 157. Poſt. 43. 1. Salk. 144. Skin. 419. 

Ld. Ray. 722. 12. Mod. 646. 8 


SECONDLY, A record once filed in this court is never ſent back : A record once 


gran * - 
though BRoTHERICK at the bar ſaid, it might be ſent back the ed cannot 


ſame Term, | . after 


Poſt. 40. 43. 61. $3. 


* 
3 41 
Squire againſt Grevell. | 2 40. 
FRROR of a judgment in the court of common pleas in debt An award that 
upon a bond for performance of an award. After no award ** Al ſuits ſhall 
pleaded, the laintiff ſer forth an award on ſuch a day, reciting — is 
ſeveral ſuits depending between the parties in the common pleas, 
and a ſubmiſſion of all matters pehding.— The arbitrators award, 5 C. Holt, 81. 
FirsT, That all ſuits between the parties ſhall ceaſe. SzconDLyY, 967. 


receipt of the ten pounds the plaintiff ſhould make a releaſe to SG —5 
the r from the beginning of the world to the time of the « Arbing 
award, © * a L 


Pakkkx took three exceptions to this award: | 
Firsr, It is not final, for it is only that * all ſuits now depend- 
F ing ſhall ceaſe,” that is to ſay, hall not go on, which is no — 
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denn than that the party ſhall be nonſuited, which is not final, and 
therefore not good. It is true, no new ſuit can be brought while 
GazVBEE: theſe pend, becauſe theſe may be pleaded in abatement ; nor can 
. theſe be proſecuted becauſe of the award; but if either of the 
ies die, new ſuits may be proſecuted for the ſaid cauſes, not- 

parties die, new ſuits may 

withſtanding this award. 

An award that Srconpry, The awarding a general releaſe would indeed make 
22 4 it a good award, if it were concluſive, but it is left in the plain- 
e e tiff's election whether he makes any or not; for the releaſe is 
ther, on receipt Ordered to be made upon receipt of the ten pounds, and.it is not 


thereof, thall awarded that he ſhall receive it, and if he refuſe he is not bound to 
3 5 releaſe. 


3. Roll. Abr. 2 55. Kyd, 156. 1. Com. Dig. e Arbitrament' (E. 14. ). 


An award of « THIRDLY, The releaſe is ordered to be until the time of the 
* = the ward. But he confeſſed he did not much inſiſt upon that. 
— The authorities were againſt him for a double reaſon: Figsr, 
good. That no cauſe of action thall be intended to have ariſen between 
tze time of the ſubmiſſion and the award, if it be not ſhewn, 
* Keb. 28. SECONDLY, That a releaſe to the time of the ſubmiſſion is a 
266 good releaſe in purſuance of the award, and the latter he faid he 
10. Mod. 201. took to be the better reaſon 3 for a man might have a cauſe of 
2. Ld Ray. 964. action accrue to him between the ſubmiſſion and the award and 
” 1 not know of it ; and ĩt would be hard to put him under a neceſſity 
355 Se releaſing it; and the reaſon why a releaſe to time of ſubmiſſion is 
Kyd on Aw. held good is, not becauſe it ſhall be intended to be the mean- 
165. 181. ing 5 the arbitrators that it ſhould be fo, but it is rather a con- 
calling of their meaning as far as it is void by conſtrugion of 
aw. | 

PENGELLY contra. The awarding that © all ſuits ſhall ceaſe” 
is, that they ſhall for ever ceaſe, and it extinguiſhes the duty; for 
if the words had been that “ all actions ſhall ceaſe,” the duty 
had been gone; for if the remedy be gone the right is gone; and 
the word © ſuit”. is of a larger extent and ſenſe than © aftion 
for by releaſe of ſuits” one may bar himſelf of execution, which 
he cannot do by «releaſe of action (a). Such awardextinguiſhes 
the duty (5). An award was, that one of the parties ſhould pay to 
the other ſo much money on ſuch a day, and that all ſuits ſhould 
ceaſe till failure of payment, and it was held good (c). Beſides, 
this ſum being awarded «in full of all demands,” and the ſubmiſ- 
ſion being with an © ita guad an award be made of the premiſes,” 

it is in 1tlelf final (d). | F | 


* HoLT, Chief Juſtice. As to the releaſe you ſay, that it is 
put upon the party's own act, in receiving or refuſing the money, 
to releaſe or not; but it has been held, in the caſe of London v. 


*[35] 


6e) 1. Roll. Abr. 261. pl 7. 0) Alen, 26. 85. 1. Roll. Abr. 260 


(5) See the caſe of Strangford v. pl. 55. 258. 1. Sid. 154 1. Lev. 132. 


Creen, Eaſter Term, 29. Car. 2. and Ball Hob. 190. Stiles, 27. Cro. Eliz. 448, 
I. Heſcott, Il. Will.3. 851, 4 
(c} 1. Lev. 58. 


Craveny 


Oo ST FT _ KK + 83 
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Craven, in the latter end of Style (a), that where a thing is agreed sn. 
to be done upon payment and receipt, a tender of the payment «gf __ 
and refuſal intitles the party to it as much as an actual payment derrrax. 
and the authorities have been fo ever ſince. Quære 9. Co. 79, 

Dyer, 356. 1. Lut, 224. 227. 238. Lev. Ent. 30. 2. Sand, 


Then as to THE NEXT POINT, (That hg noms A mer 
« the parties ſhall ceaſe: The queſtion is, Whether this goes | 

to the cauſe of action? If a man releaſe his action, and has no other Co. Lit. 289. 
remedy for his right but an action, Does not that diſcharge the 2. Ro. Abr-404. 
right of the thing? Now here is an action depending; if a man C0. El 1 162. 
releaſe that action. he thereby releaſes the right of action; and by the 

ſame reaſon determining the ſuit determines the right of the things 

becauſe there is no remedy but by ſuit ; then this award is fi 

If in treſpaſs the plaintiff after the laſt continuance releaſe the 

action, the right is gone; and if a releaſe will do it, why not an 

award ? Indeed if the party had two remedies, one by action and 

another by entry, and he releaſed the action, he might notwithſtand- 

ing enter, 


Andas for the releaſe to the time of the award made, it ſhall not 
be underſtood that there was any cauſe of action meant, if it be not 
ſhewn ; and if there be, the party may ſhew it, and fay that he ten- 
dered a releaſe to the time of the ſubmiſſion. 


PowELL, Fuftice, I think all the three points are final, or if but 
one of them is ſo, the award will be good for ſo much, if that does 
not depend upon another branch of the award which is ill ; and if 
there were any ſuits pending, the awarding that they ſhall ceaſe 
is, that they ſhall be at an end for ever; and the words © now de- 
pending was only to ſhew what ſort of actions they made their 
award of, And the ten pounds being awarded to be paid © in full | 
of all demands,” that ſhall be intended in full of all demands to | 
the time of ſubmiſſion, and not to the time of payment (5). And if 2. Cro. 354- 
money be awarded tobe paid, and that the other upon receipt ſhall *- Sa. 74 77. 
make releaſe, that I take to. be an award to receive; and for this — 
he quoted a caſe in the common pleas in his time, and 1. Kol. Ab. 8. 4 
25% 255. pl. 16. EL PE : 


HoLT, Chief Juſtice — Here the very awarding a ſum of 
money is a bar of actions; for by the awarding of money to him 
a duty thereby arifes and veſts in him, which is a good bar where- 
ever * accord with fatisfaQtion” is a good plea ; but anciently it 
was held, that if the thing awarded be not money, but the doing 
of ſome collateral act, the party to whom it is awarded is without 
remedy, and therefore ſuch award would be void. But the con 
has been held fince ; for if two men ſubmit to the award of a third 
perſon, they two do alſo thereby promiſe expreſsly to abide by his 
determination (c), for agreeing to refer is a promiſe in itſelf ; but 


(a) Stiles, 388. 481. ' (6) Kyd on Awards, 7. 
(*) See Kyd on Awards, 158. 
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Sevin® here a ſum of money is ordered to be paid; it is immediately a 
egairft duty; and if there were no more than an award to pay a ſum of 
98 money in ſatisfaction of all demands, it would be Goal. 


And, by THE WHOLE CouRT, the judgment was affirmed. 


Caſe 42. Ward againſt Evans. 


| Hfthebolder cf a A CASE mate before HoLT, Chief Juſtice, at Guildhall, wa 


dul of exchange this : 

thr farey pounds * a 

kpd tus ſervart One Fellewes owed the plaintiff ſity pound by bill of exchange. 
with it to the Fir Stephen Evans the detendant owed Fellowes a hundred pound; 
poxee for fax. alſo by bill. The plaintiff ſends his man to Fellowes with the bill 
Feger give the for payment. Fellowes ſends his man with the plaintif®s man to 
ſervant @ draft Sir Stephen Evans with the not: of a hundred pounds to pay the 
en his banker tor plaintiff his bill. Sir Stephen Evans writes off fixty pounds of the 
a turdred fend, hundred pound note, and indorſes it upon the back, and gives the 


e Fn plaintiff's ſervant a bill of fxty pounds and ten ſhillings upon ano- 


fx!yteunds from ther perſon for his ſixty pounds, taking ten ſb:l/ings from the plain- 
the &wndrid tiff's ſervant, who the very next day carries the bill for payment to 
ber, di eraft, but the party, who had juſt failed immediately before. | 

po ea, The queſtion was, Whether this were a good payment by 
ing the mon, Evans to the plaintiff ? | 

3 from DARNELL, Serjeant, There are three things to be conſidered 
the banicy on à here. : 

merchant, who 


Funtrediatdly al- FIRST, How far the tranſaction of a ſervant as to receipts and 
| 


er becomes in- payments ſhall bind his maſter ? x 

* re 

"og pay the - SECONDLY, What amounts to a payment ? Whether fuch 
ncte, the act of 2 note as was given herg is good payment” to the maſter him- 
the ſerve den ſj? | 

not, in ſuch caſe, , 

bind his mefer; THIRDLY, Whether, though this tranſaction of the ſervant 
for _ — i ſhould not bind the maſter generally, it will be binding between 
dne oe ger) goldſmiths, as this caſe is ? 


from tele , , . a | , 
from tte foxs AS t0-THE FIRST he ſaid, that upon this head of a ſervant bind- 


from the bavter ; ing his maſter by his act, there might be a reaſonable difference 
and therefore the between the ſervants of merchants and thoſe of other men ; for 
cafe raay reco- probably ſervants may affect their maſters being merchants, &c. 
ver the Fg in point of charge and diſcharge ; but that firſt muſt be in matters 
-_ ee . concerning their trade and way of dealing, as to anſwer 
non of affumgfe, bills of exchange, and letters of advice concerning goods, or ſuch 
as money had like, which require diſpatch; but he cannot accept a bill of ex- 
and received change, without plain evidence that he has authority to do it. So 
— 2 is Lex Mercat. 265. which is an excellent book concerning thefe 
hm matters. And it is good evidence in that caſe, that the maſter 


S. C. 2. L&. Ray. 923. S. C. Com. 138. S. C. 2. Salk. 442. S. C. 4. Salk. 118. 8. C. 12. Mod. 521. 
S. C. Holt, 120, Winch, 24, 25. 3. Mod. 86. 3. Lev. 299. Moll. L 2. c. 10. ſ. 19. 27. 29. 


3. Mod. 398. 3. Bac. Abr. 562. I. Stra. 415. 3. Burr. 1516, 1. Bl, Rep. 483. 2. Will. 353. 


allow 


N 


— - 80 


cs „ = o.@ R89wr ww 


Fl TT YT TURRET OY” TY SIE” DEE or gh on Ye, 


Michaelmas Term, 2. Queen Anne, In B. R. 


wed the payment or proteſting of bills drawn by him, or gave War 
5 ſuch * ; for it is hard to put it in the power of a ſer- 1. 
vant to ruin his maſter without his order or knowledge. It was 
never heard, that if a merchant ſend his ſervant to receive monty, 
that he may receive à bill for it; and without doubt it would be 
yoid if done by any other ſervant of a private perſon, becauſe be- 
yond his authority, which ought to be purſued ſtrictly. 


SECONDLY, Whether ſuch a bill be payment at all ? The law — = 442. 
takes no notice of any payment to diſcharge a debt but ready ; 1 
money, or ſomething elſe given and taken in ſatisfaction (a). 
eſs ſum is no payment for a greater, if not before it is due, or at 
another place than it is payable at. Mar. fo. 25. 


 * THIRDLY, It being the caſe of goldſmiths does not alter the - * 37 ] 
caſe, for the delivery of theſe notes, as is now uſed, is no part of 

their trade; a very new invention, already obnoxious to ſuchprac- 2 - 
tices as deſerve no encouragement. | 


He agreed, that in ſome caſes ſuch notes may be given for abſo- 
lute payment; as if one come to buy goods of another, and, 
having agreed on a price, the buyer, upon delivery of goods, give 
the ſeller a gold/mith's note in ſatisfaction, this ſhall be looked 
upon as payment prima facie, becauſe, being all at one time, it 
ſhall lie upon the ſeller to prove that it was a conditional pay+ 
ment, and ſo expreſſed at that time; but here it lies upon the giver 
to prove that he gave it in ſatisfaction. The party's not going 
immediately to call for it is evidence that it was taken in atisfa ion; 
but he went the next morning. | 


| 8 2 
HoLT, Chief Juſtice. Itis plain, that the ſervant was ſent bs 
his maſter to receive the money, and not the bill, Next, it is | 
plain, that if the ſervant, upon tender of the bill, had come back to 
the maſter to know his mind, and the maſter had ſent him back 
for the money, and notwithſtanding he had taken the bill, that 
would not have charged the maſter (b) ; but here was ſome time for 
the maſter to aſſent to what his ſervant had done; but giving ſuch Hob. 154. 
2 bill as this upon an original contract, is evidence that it was Moll.1.2.c. re. 
given and received for payment: AND HE HELD CLEARLY, that . . 
the indorſement by Evans on the note of Fellowes was a receipt b vo 1 
him of ſo much money to the uſe of plaintiff, for which an indebi-- 
tatus aſſumpfit would lie; and in this point they all clearly agreed - - - 
without doubt. | the 2 | 1 
And, at laſt, THEY ALL AGREED, That if a maſter ſend his 
ſervant to receive money upon a gold/mith's bill, or any other, and 
he take another bill upon another perſon for payment, that ſhall © 
not bind the maſter without ſome ſubſequent 4 of conſent, as if 
he do not ſend the bill back in reaſonable time, with regard ta, 


circumſtances, &c. 


(4) See 3. &4. Arne,c.g.f. 7. v. Smith, Eaſter Term, 5. Anne, in 
(5) Ses the caſe of Sir Charles Thorold B. R. 10. Mod. 71, 87. Holt, 462. 
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Wand And Hof r, Chief Juftice, defired the Counfel, if they were not 
ſſñtisfied with the opinion of the Court, to have their 4 of excep- 
Wann tion, and that he would fign and ſeal it, that they might have a 
writ of error, which they declined (a). 
(a) And by Tux wrote Covxr, S. C. 2. Ld. Ray, 99%. S. ©. 1. Comy. 
judgment was given for the plaintiff, Rep. 138. 


Caſe 42. Anonymous. 
ER Hor r, Chief Juſtice. If there be two coroners, one 


If one of two 


coroners be in- P whereof being a beggar ſuffer an eſcape, it is very hard to 
folvent, and ſuf- —_ the other with it. The caſe came before me once, andT- 
d 


fer an eſcape, a 8 
not take u myſelf to determine it, though my brother 
tal „ Lxevinz reports — * have over-ruled vim in the excep- 
charged. tion (a). And that caſe has been argued ſeveral times in the 
2. Lev. 399. Common pleas, but not adjudged : But THE Court thought it 
2. Med. 23, 24 hard to charge the other. Sce the caſe of Butcher v. Porter (b), 
Show. 400. in the time of the late king. 


Oe Clerke, 3 Lev. 399. (5) Carth. 243. . Show: 400. 2. Ld. Ray. 2017 
* Godolphin and his Wife again Tudor. 
Lee to plead A DEMURRER was joined in Bader Termlaſt, and all con- 
to ide after de- tinuing in paper. | | 

er moved now to change their plea, and plead a matter 


They 
Ae : US 
S.C. 3-52-25! ps CunlAu. It is very regular while it is in paper to 
2 change or amend upon payment of coſts. | 
Ts 669. And motion was granted upon payment of coſts. - 

679. $56. 1. Barnes, 110. 212. 2. Barnes, 134- 5. Com. Dig. Pleader” (C. 6.). 


C A. Lord Harry Scot ayainff Brace, Redmond, and Others. 


Bail in error A BOND. was for the fafe return of ſuch a ſhip (ſuppoſe under 
upon bond with A a hundred pounds penalty) and judgment thereupon in the 


pi, common pleas, and writ of error here. 


7. Pleader” 709, The queſtion was, Whether there ſhould be bail within the 
729. ſtatute ? | - 


And rx Curian, Let there be bail niſ (a), 
| (a) See Putt v. Coney, Stra. 476. 


Caſe 45. .. Monkton againft Aſhly and Others. 
Treſpaſs for FF*RESPASS for breaking plaintiff's cloſe, treading his graſs, 
** T hunting and killing his rabbits, with a continuando of the ſaid 


" Ing and killing treſpaſs, as to all the particulars diverfis diebus et wicibus, 


his rabbits, may be laid with a continuands, — S. C. 2. Salk. 638, 8. C. Holt, 69. S. C. 2. LA. 
Ray. 974 2. Roll. Abr. 549. Skinner, 42. 641. Carthew, 230. 2. Mod. 253. F. Mod. 178. 


Lev, 330. 3, Lev. 93. 2. Ld. Ray. 936. Cowp. 828. 5. Com. Dig. (. M. 10). 
from 
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f-om ſuch a time to ſuch a time. After verdict and entire da- Moyes 


=—_— | | | Pa. - 
SALKELD moved in atreſt of Judgment, That of their own Orrs. 
ſhewing they had recovered damages for that for which they ought 


not to have recovered ; for every entry, hunting, and killing, 1s a 
new treſpaſs (a). A defendant came every day upon the plain- 
tif's ground to claim it as his own; and it was held that he could 
not be declared againſt with a centinuando (5). Nothing pro- 
perly can be laid in continuance but acts of duration in them- 
ſelves, as nuiſance, ſtopping of lights, water, feeding of cats. 
tle; for theſe are permanent things, and have duration without 
intermiflion, and therefore may be laid with a continnando. And 
other things can by no means be continued, as killing a man's 
horſe, cutting a tree; for there the treſpaſs terminates; with the 
very act, and cannot be repeated. So the queſtion will be then of 
acts that may be repeated, and in what caſes they may be alledged- 
with a continuando ? If the firſt entry is {ſuppoſed to be without 
an outer, the ſecond entry will be ſuch a new treſpaſs as cannot 
be called a continuands of the firſt ; and a releaſe of the firſt will 
not diſcharge it; but if the firſt act amount to an o»/ter, all ſub- 
ſequent acts are continuances of it (c); and he faid, without this 
diſtinction, the books were not reconcileable. In Fitzherbert (d), 
treſpaſs for breaking his cloſe, and cutting his graſs with @ con- 
tinuando, muſt be underſtood of an actual ouſter, 20. 3&3 oh 3 
1 


* 
ods 


and Butler v. Hedges (e), which he ſaid was a wonde 

caſe, and contrary to the caſe of Brook v. Biſhop (V. | 
* MoNTAGUE, for the plaintiff. As to the objection, either it ® [- 

is poſſible or itis no; if poſe damages may well be for it;-if [ 39 ] 

impoſſible, the Court will intend the damages to have been given n 

altogether for that which is poffible, and not for that which is 


SALKELD, for the defendant. The damages muſt be intended 
to have been given for whatever we are expreſsly charged with, 
and all the particulars of the treſpaſs are ſpecially and expreſsly laid 
in a continuando : Indeed, if he had declared with @ continuando 
of the treſpaſs afore/aid generally, the Court would apply the præ- 
dictus to that which might r * they cannot do it 

inſt the expreſs allegation of the party; an oer cannot 
— in this _—. | THIN y/ ; 

HoLT,Chief Tuftice. I cannot ſee but thata man may lay entering «. Salk. 638, 
into his cloſe, and hunting in his warren, with @ continuando of 639. 
the ſame, for ſeveral days: it is not indeed one continued act, that 
laſts from one day to another; but it is, that the defendant has 


(% Year-Book 2. Rich. 3. pl. . fc) See Yelv. 2286. x. Drownl. 224, 
% Year-Book 21. Hen. 6. pl. 43. (4) Fitz. N. B. 91. 


abridged Fi 40 5 e) 1. Lev. S8. C. 1. Sid. 
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been hunting there daily, &c. and that is predid. tranfgreſſionem 
continued; and I cannot agree to the caſe in Xelverton, but it was 
in favour of the judgment. But to ſay, that if treſpaſs be laid with 
a continuando, anſwering the original treſpaſs is of conſequence 
an anſwer to the continuands, ſeems ſtrange; for the continuands 


isa treſpaſs continued, which ought not to be unanfwered. If I 


x. Lev. 210. 
x. Sid. 319. 


the 
but the 


fay, that on ſuch a day J. S. entered into my wood, and cut ſo 
many load of wood, and carried them away, continuando quoad the 
cutting, it is ſenſeleſs, and ſo is the caſe of Butler v. Hedges, 
which you deny as to the throwing of the logs; and when ſuch 
treſpaſſes that lie not in continuande are laid with @ continuande, 
_ not to ſuffer any thing to be given in evidence 


PowELL, Fuftice, Why not the hunting lie in conti 
Nuance, as well as the feeding of cattle ? for as a man cannot hunt 
night and day inceſſantly, ſo cannot a beaft feed; nor is the feed- 
ing yeſterday the fame identical continued feeding in your ſenſe 
of unintermiſſion: yet treſpaſs guoad depaſiuracon* is 17 1. 
laid with & continuando; but cutting a tree cannot, or killing 
many rabbits ſuch a day continuande, or entered and took away 
ſo many loads of corn ſuch a day, you cannot ſay continuando; but 
the way is to fay, that ſuch a day the defendant entered, and did fo 
and fo; and diverſis diebus et vicibus, between ſuch a day and ſuch 
a day he did, &c. and in theſe caſes there ought to be no evidence 
but of fingle inſtance, and the jury can give no damage but as far 


as their evidence: and ſo are the caſes in the Year-Book of 
Henry the Seventh and Richard the Third, which you quoted. 
4 i 


Hor r, Chief Fuffice, took this difference as to the ouffer : If 
you lay an oufter in your declaration, you mult lay a re-entry, or 
elſe you cannot recover the meſne profits; but if you enter, you 


may lay it with a continuande, if it will bear one, and recover 


damages for the entry and meine profits. 


And at another day, THE WHOLE Cour - held it 'well, and 
faid, that a treſpaſs for proſtrating a bench with a continuando was 


held good; fo conculcavit et afſumpfit lies in continuance. Cutting 


certain . wood lies not in continuance: But to lay that 
well, ſee the Tear Book 31. Hen. 6. But this here is relative 
to no quantity, but a continuance of a ſmall kind of treſpaſs. If 
it had been, that he killed three rabbits that day continuands, it 
had been bad: fo if for cutting five hundred loads of corn ſuch a 
day; and they in that caſe can give no more in evideace than what 
was on that day. | 


JupcmtnT was given for the plaintiff, 


ww © z 
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The Queen againſt George. Caſe 46. 


CONVICTION upon the ſtatute of 4. and 5. ill. & Mary, A conviction for 
c 11, was, that the party, « ex:/tens difſoluta perſona,” did WErg 
hunt and kill ſo many hares. | — 7 

And it was quaſhed, becauſe it was not ſaid, that he was not fication. 
qualified ; for there are many difſolute perſons worth two thouſand 5: O. pot. 57. 
pounds a-year, and whoare,by conſequence, qualified to hunt, &c. (a). 


(a) See Rex v. Chip, 1. Stra. 711.3 vis, 1. Burr. 148.; Biuet gui fam v. 
the Queen v. Mathews, 10. Mod. 27.; Needs, Comy. Rep. 528.3 Rex ©. 
Rex v. Marriott, 1. Stra. 66. Rex wv. Wheateman, Dougl. 331. ; Rex v. Hall, 
Hill, 2. Ld. Raym. 1415. Rex v. Jar- 1. Term Rep. 320. 


Anonymous. ; Caſe 47. 


ASPECIAL juſtification muſt be of matter of fact, and not Special Juttifi- 
of record; tor matter of record muſt be pleaded even by an cin. 
officer. | 
| Anonymous. Caſe 48. 
port, Chief Fuftice. A writ of inquiry cannot be quaſhed, Quaſhing writ 
until it be returned and filed; but before the return it may * inquiry. 
be ſuperſeded, quia improvidè emanavit. Poſt. 43. 


Anonymous. Caſe 49. 


LT, Chief Juſtice. If an order on which appeal lies be Order removed 
removed by certiorari before appeal, it ought not to be filed by otra, on 
until the Court is informed of the matter; and then they will grant — 


a procedendo, notwithitanding the certiorari. Ante, 33. 
Poſt. 43. 83. 12. Mod. 646. 


g Shepherd and Baily ag4inſt Orchard. ' Caſe 50. 


QHEPHERD and Baily brought a writ of error, and made 1f, on error by 
two attornies upon the ſcire facias : the one attorney aſſigned do, there be 

error; to which the defendant toi e; and then the other would e 

plead in abatement of the writ. a fign error — 


Pex CURIAM. If one of the plaintiffs had made default, he igue, there can 
ſhould be ſevered ; but if they go on, they muſt proceed jointly ; be no geen. 


and if one attorney will aflign error, &. without authority from 3 134: 
1. Lev. 146. 


both, we cannot help him, 8 
Let him take his remedy againſt the attorney. S. Bac Abr. 666, 
| Stra. 783. 
Anonymous. Caſe 51. 


OTE, If a record of this Court be pleaded, & tiel record,” x 0 record, 
N without more, is a compleat iſſue. . N 


Vol. VI. E The 
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Caſe 52. | The Queen againſt Dyer. 


A e on T defendant was convicted upon the ſtatute of 7. Fac. f. e. 7, 
for embezzling yarn delivered to him to be woven. 


the defendant The conviction begun: « WHEREAs complaint hath been 
__ 1 ce made before us; A. B. &c. juſtices of the peace in C. by J. l. 
— —— « that on ſuch a day; and ſets forth the charge: it further ſets 
Nate that c the forth @ ſummons made by them to bring him in; and that by 
«defendant was virtue thereof he appeared before them on Tueſday the ſeventeenth 
A of April, in the year 1702. 

& yirue ther- TRE oBJEcT1ON made was, that a ſummons is eſſential in the 
A appear an caſe; and that here it appeared on the face of the conviQion, 
60 — 2 that there was no ſummons, for the ſummons ſhewn is impoſſible, 
and it appears there being no ſuch day as Treſday the ſeventeenth of April in that 
by Taz AN- year; for the ſeventeenth of April in that year was on a Friday. 


4. ben „ To THIS IT WAS OFFERED for anfever, that the order had 


bound to take been good without fetting that matter forth ; for things incidental 
notice, that the to a juriſdiction need not be ſet forth, but things accidental 
— — muſt (a): A return was made to a habeas corpus, directed to th: 
the chancellor of Oxford, that he was a — of peace, &c. and that 
ſhall be quaſhed; the party was convicted before him for extortion, without ſetting 
for the time of forth the manner. It may be objected, that though perhaps it 
the ſummons needed not to have been ſet out, yet if you go about it, you muſt 
ws do it well at your peril. But what is ſaid, is only under 44 


3323 4 whereas,” and by way of recital; and the words do not ſay, 


been no ſum- that he did not appear; but ſay, that he appeared at a day impoſ- 
mons. ſible; which does not exclude an appearance at a day poſſible: 
B.C. 1. Sa 1861. and according to the rule in Alton Mod ſ Caſe (b, and Plowden (c), 
2 157. that which need not be ſhewn, if ſhewn ill, ſhall not vitiate (4). 


96. 

a. Id. Ray. Hol r, Chief Juſtice. Of common right the party t to 
1405. 1546. te e . and it would e el to ſet 2 that 
we 1 630. he was ſummoned and appeared (e), or did not appear, or could 
20. Mod. 213. not be found to be ſummoned ; and though the act of parliament 
a, Burr. 69% orders that the offender ſhall be convicted, yet that muſt be in- 
1. Term Rep. tended after ſummons, that he may have an opportunity of making 
316. his defence ; and this ſummary juriſdiction ought to be held ſtrictly 
| to form, and every thing ought to appear m__—_ in them; and 
they ought to make A MEMORAXDUM, that on fuch a day complaint 
was made; that thereupon a ſummons iſſued returnable on ſuch 
a day; and that the party being ſummoned did or would nat ap- 
pear, or could not be ſummoned, &c. It is abominable to con- 

vict a man behind his back. 


() See the Year-Pock 9. Her. 6. 2. Jones, 50. Raym. 192. Dyer, 95. 
44- and the caſe of Creſwick v. Rokeſ- (e) That the deſect of the ſummons is 
and Others, 2. Bulfſt. 48. cured by the afpearerce of the defendant, 
(5) x, Co. 40. Jenk. 251. ſee Reg. v. Barrett, Salk, 383. Rex v. 
(e) Plowd. 3a. . Johnſton, 1. Stra. a6z, Rex v. Alkin, 
- (4) See Year-Book 12. Hen, 7. pl. 13# 3. Burr. 1785. And 
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And ALL THE CoURT AGREED, that of common right there Tu Warn 
ought to be 4 ſummons; and that THE ALMANACK is part of yy” 
the LAW OF ExcLanD, of which the Court muſt take judicial 
notice (a); and that nothing could make this good but an intend- 
ment, that the juſtice would not convict one without a ſumtnons. 


* PoWELL, Juſtice, ſaid, that if an action were brought againſt + [ 42 } 
2n officer upon execution of this conviction, it would not lie, for 
an erroneous conviction would juſtify him (4). Indeed, if you 
had ſhewed no ſummons, perhaps the Court would intend one, 
according to precedents; but here you ſhew a ſummons, and an 
appearance at 4 day impoſſible : and he faid that my Lok D Hats 
uſed to ſay, there ought to be a ſummons. 


And for the Haid objection, the conviction was quaſhed PER 
ToTAM CURIAN, the laſt day of Hilary Term after, 


( Poſt. $1. 160. 252, 1. Lev. 242. 95. Hard. 434. Strange, 1002. I. Wik. 
(4) See on this ſubje, 10. Co 76. 153. 2. Wils, 205. 273. 292. 1. Bl 
Cro. Car. 602. 2. Vent. 273. 1. Lev. Rep. 555. | 


Anonymous. | Caſe 53- 


ER Holt, Chic Faftice. No man that keeps a publick- Conſtable. 
P houſe ought to 1 ann 


Anonymous. Caſe 54+ 


NOTE per Hor r, Chief Juſtice. It, before à writ be taken I an attorney 

N out, 4 attorney promi (Ho to it, and it is afterwards — 

taken out, and ſhewed to him, he ought to appear; but that is no mpelled to fle 

actual appearance; but if ſuch undertaking be after the writ is appearance. 

actually taken out, it is an appearance. Ante, 16. 

— 1. Stra. 114. 445. 693. and fee the rule upon this ſubject, Mich. Term 2654, Tidd's 
124. 


The Queen againſt Orbell. Caſe 55. 
THE INDICTMENT ſtated, that the defendant fraudulently, Invimene for 
and per conſpirationem, to cheat J. S. of his money, got him ron Spa 7 


to lay a certain ſum of money upon a foot-race, and prevailed with 
the party to run booty. PI 1 


Tux CourT would not quaſh it upon motion (a), for they +: Show, _; 


bid, that being a cheat, though it was private in the particular, m. 

yet it was publick in its conſequences, | Ld. Ray. 36g, 
AND NOTE, The defendant, after this motion, would not plead After a peremp- 

til he was ſerved with a peremptory rule. —— 


for a miſdemeanor, it ſhall be tried the ſame Term,—Poſt. 114. 4. Com. Dig. Indictment (L }, 


(a) bee 4. Com. Dig. Indictmert, (H) 
E 2 | And 
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Tux Quzzx And for that reaſon, by the courſe of the Court, it was ſaid, that 


1 
D 
of 
i 
| 
- 
1 
i 


his plea ought not to be received without bail to try it the ſame * 
oni. Term; whereas if he had pleaded freely, he need not try it u Wil ,, 
the next Lerm. | 
And ordered PER CURLAM, to give bail to try it this Term, or m 
: Is 
| Caſe 56. | Chetly againſt Wood. 
In debt on a re- I N debt upon a izance, the plaintiff ſet forth a recogni. _ 
! eognizance in 1 zance acknowledged in the court of common pleas before dix m 
— — GROROE IRT RV, et ſeciis ſuits; and upon nul tiel record pleads 
daten Rare t ed, the record was produced, and was a recognizance taken be. 
; as taken before fore JUSTICE NEVI1L, in his chamber in London, and brought by k 
8 Sia Gro him and delivered into court after at Wjiminſter. 2 re 
| Tazmy & foci 
fois, and — The queſtion was, Whether this were a failure of record ? 
pear to have FL 


been taken be- Tt was agreed, that recognizances in this court are always 
fore another entered as preſent i d 1 d in; b 
. preſent in court, and never mention 2 day certain ; but 
udge at cham- - . 
9 in the court of common pleas they make an entry of a recogni- p 
delivered to the Zance entered into at a Judge's chamber on a day certain, and 
Court, te vari- there it binds land from the very day of the caption, and a ſcire 


ence is fatal. fucias may be brought upon it in eitter county, that is, in Londm A 
8. P. poft. 132. or in Middleſex (a). . 
$.C. 2. Salk. 564. 5 


*[ 43 ] And being moved again at another day, it was offered, that it 
SC. N 659. was a conſtant practice in the common pleas, for above theſe twenty 


8. C. Holt, 612. years, to recite recognizances taken at Judges chambers, as taken 
& Cid Ray. in court. | 


— 
3. Mod. 20. To which Hol r, Chief Juſtice, anſwered, Then they muſt make 
71. Mod. 45. their entry fo, or elſe their uſage is contrary to law, and not to be 
Is kn . regarded; but here the entry is made, that the recognizance was 
757. 819. 1141. taken in London before a Judge in his chamber. 


1170. 1515. . . 
1. Wan 334. And PER TOTAM CURIAM, here is a variance (6). 


8 22 kd 


{a} See the gaſe of Hall v. Winchfield, (5) See Rex v. Lookup cited 1. Tem 
Hob. 195. | Rep. 240. 


— - . 
Caſe 57. | Anonymous. | 


Juſtices of peace A WRIT of certiorari was directed to juſtices of the peace to 
remove an indictment of forcible entry, and the return was 


Pex Curtam. The Juſtices names need not be ſubſcribed to 
it, but it ſhould be reſpon/fio jufticiar. &c. patet; and it ſhould 
Rate them to be juſtices of our lady the queen, 


But 
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But before this was diſcovered it was filed, and the recognizance A cetizrari te 
into which the party had entered, for "aying the cauſe in purſuance emove an in- 


of late act of parliament (a), was eſtrea — wag Dad 


And THE Cour faid, that if the party that removes an indict- leis recogniaanco 
ment by certiorari do hot enter into recognizance to try it the ** oy * 
nert aſize or Term, or at the ſitting within the Term, the certiorari 6.9.1.6 Moy 
js no ſuperſedeas (6). C. 11. K 

10. Mod. 193. 1. Burr. 11. Burr. 1462. 


SECONDLY, That — of trying is a forfeiture of recogni- No motion in 
zance, after which they will not hear a motion in arreſt of judg- — of judg- 
ment — 

But they doubted whether for this want of a due return, being a feited. 
kind of album breve, they ſhould order the juſtices to make a 
return, and reſpite the recognizance in the mean time. 

NoTz PER Cx TAM. After certiorari returned and filed, no No frecdends 

| after certiarari 


procedendo can go c). filed, 


(a) 5. and 6. Will. & Mary, c. 11. and be falſe, a procedendo ſhall go, although the 
$. andg. Will. 3. c. 33. See 2. Hawk. return be filed, Anonymous, 1. Salk. 
P. C. ch. 27. .. 48. 144. but the writ muſt be firſt ſuper. 

(b) See the Queen v. Bothel, ante, 33. ſeded, guia improwid? emanavwit ; and the 

(e) See the Queen v. Bothel, ante, 33. return be taken off the file, Rex v. 


Anonymous, ante, 40.3 The Queen . Wakefield, 1. Burr. 488. for a procedends 
Dixon, poſt. 61. : but if the cauſe ſug- cannot be moved for while it is upon the 


geſted to obtain a certiorari ſhall appear to file, Rex v. Lewis, 4. Burr. 2459. „ 


Anonymous. Caſe 58. 


PER Cx TAM. If a number of perſons meet peaceably on a What ſhall con. 
lawful occaſion, and a ſudden fray happen between them, it ftitute a nior.. 
cannot be made à riot; but if ſeveral meet upon an unlawful oc- Skin. 118. 
caſion, and a ſudden fray happen between them, and a perſon who ! S 95. 


came upon a lawful occaſion join in the fray (a), it may make 5 30 
him a rioter as well as the reſt, + Gn hs 
| « Forcible Entry (D. 8.). 
(a) See the cafe of Rex v. Royce, Burr, 2073. 
Anonymous. | Caſe 59. 
OLT, Chief Juſtice. You cannot except againſt a juror No exception to 
H upon a writ of — gf $i 2 
Ante, 40. Carth. 70. 86. 36. 371. 
| . 
Anonymous, Caſe 60. 


NDICTMENT for exerciſing artem my/teriam, five occupg- Iodictment on 
[ tionem des les taylors, not — TE * (a). "=o 5. Elin. & 


(s) DANES Barber, Hob. 183. 
3 


one jointenant is 
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Caſe 61. The Queen againſ? Croſſe. 


An attachment FAROSSE confeſſed on interrogatories, that a of a writ 
Hes for 2 C being ſerved upon him, and cae writ 2 before be 
of the ere 4 knew the contents of it, or out of what court it was, he had ſpoke 
being arreſted. with contempt ; and this was judged a contempt. 

Poſt. 74 7. Mod. 31. 1. Saik. $4. 1, Stra. 185. 567. Sayer, 47. 114. 2. Stra. 1068. Ld. Ray 


' 2364 2. Com. Dig. © Chancery,” (D. 3.) 2. Hawk. P. C. ch. 22. f. 36. 


La! 
Cuaſe 62. * The College of Phyſicians againſt Roſe. 


aha AN action on the ſtatute 14. & 15. Hen. 8. c. 5. for practiſing 
very 4 got A phyſick within ſeven miles of London without licence. | 
his diſeaſe, and The caſe, upon a ſpecial verdict, was, that the defendant being 
ſending in me- an apothecary by trade, was ſent to by John Scale, then ſick of a 
— * certain diſtemper; and he having ſeen, and being informed of the 


praciifng of ply- ſaid diſtemper, did, without preſcription or advice of à dafer, 


I contrary to and without any fee for advice, compound and fend to the ſaid John 


the 14. ard 35. Scale ſeveral parcels of phyſick as proper for his ſaid diſtem 
Hen. 8. c. F only taking e of bie dug g 45 | ik 
ly charge for the The queſtion was, Whether this is a practiſing of phyſick, 
mediciner, Sc. ſuch as is prohibited by the ſtatute I 

„Aud after ſeveral arguments, THE Cour at laſt unanimouſy 
S. C. 3. Salk. 15. agreed, that practiſing of phyſick within this ſtatute, conſiſts, 
S. C. 1 Brow, Pigs r, In judging of the diſcaſe and its nature, from the con- 
». Salk. 45x, ſtitution of the patient, and many other circumſtances. _ 

2. _ 153, SECONDLY, In judging of the fitteſt and propereſt remedy for 
T Mod — the diſeaſe. . | 


Comy. 79. THIRDLY, In directing or ordering the application of the 


remedy to the diſeaſe : and that the proper buſineſs of an apothe- 
cary is to make and compound, or prepare the preſcriptions of ti. 


dactor purſuant to his directions. 

Axpo ir WAS AGREED, that the defendant's taking upon him- 
ſelf to ſend phyſick to a patient as proper for his diſtemper with- 
out taking aught for his pains, is plainly a taking upon himiſelf to 
judge of the Gicaſe and fitneſs of remedy, as alſo the executive or 
directing part. | | 

Er ER ToTanm Curian, The plaintiff had judgment. 


Nor, This judgment was reverſed in the houſe of lords, 
15, Be. © | Kay 
Caſe 63. Ford againſt Lord Grey. 


In eje&ment, A T a trial at bar in ejectment, the fatute of Limitation being 
the poſſefſion of A pleaded, theſe — — ruled upon evidence: 


the poſſeſſion of the other, ſo as to prevent the ſtatute of Limitation.—5. Mod. 35 5. 2. Jones, 37- 
Fig3T, 


Sal. 205, $£. Burr, 2635. Run. EzeR. 27, 
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FirxsT, That the poſſeſſion of one jointenant is the poſſeſſion 5 
of the other, ſo as to prevent the ſtatute (a). Loxp OA Ex. 
SECONDLY, That in proving an entry and claim, it is neceſ- Evidence of a 
fary to prove the claim to be upon the land claimed (without ſpe- dn. 
cial cauſe) : and alſo that it be animo clamandi. Os Lk #95. 
| | 3. Wils. 523. 3. Com. Dig. Claim,“ (A. 2.) 
TrIRDLY, If a man make an anſwer in chancery prejudicial Auſwer of aft. 
to his title, and afterwards convey away his eſtate, this anſwer can- f ng _ h 
not be read againſt the alienee by any claiming under the alienor. . y 


2. Vent. 72. 3. Mod, 259. 4 Com. Dig.“ Evidence, (C. 3) 


FouRTHLY, That the recital of a leaſe in a deed of releaſe, is The recital of a 
good evidence of a leaſe againſt the releaſor, and thoſe that claim * 8 * 
under him. 2. Lev. 108, 10g. 

* FIFTHLY, A fine was produced, but no deed declaring the [ 45 
uſes; but a deed was offered in evidence which did recite a deed The bare recital 
of limitation of the uſes ; and the queſtion was, Wnether that was of a deed of uſey 
evidence? — And THE Cour faid, that the bare recital of a deed upon a fine, is 
was not evidence ; but that if it could be proved that ſuch a deed aero pe wp 
had been, and loſt, it would do if it were recited in another. And ;, log. 
it not being proved that ever there was a deed leading the uſes of prec. Ch. 59. 
the fine, the Counſel of one fide oppoſed the fame deed of recital's 64. 116. 
being at all read: but THE Cour faid, We cannot hinder the i Ray. 154% 


reading of a deed under ſeal z but what uſe is to be made of it, 206096 24. 


« js another thing.“ 231. 434. 879. 
339. 10. Mod. 42, 4. Com. Dig. © Evi (B. 5.)- 
SIXTHLY, A deed bore date in the twenty-ſecond year of Adeed is good, 
Charles the Second, in the year of Our Lord 11671. And notwith- wough _— 
ſtanding that miſtake, the year of the king being certain, it was = * 8 
well. Co, Lit. 6. a. 
2. Co. 5, 2. Roll. Abr.21. 1. Salk. 462. 4. Com. Dig. Fait” (B. 3.). 
SEVENTHLY, If there be two joint tenants in fee, and one of it one joint-te- 
them levy a fine of the whole, this amounts to no oer of his nant levy a 
companion, but it is @ ſeverance of the jointure, though he be in fine of the 
of the old uſe again; as if a man ſeiſed of a manor levy a fine net u 66 
of the demeſnes, the manor is gone for ever, Sir Meyle Finch's 6.ugh it be to 
Caſe ; and after the fine, though he has the ſame old eſtate, yet he the old uſes. 
has it in another manner; for the fine, being ſur conuſance de Hob. 27. 
droit come ceo, preſuppoſes a feoffment ; and if one ſeiſed as heir C. Lit. 191. 
to the mother, levy A FINE ſur grant et render, the eſtate ſhall go 337 . 
to the part of the father (v) otherwiſe of other fines. . 
Stra. 18. 4 Com. Dig. © Eſtates (K. 5.) 


Etonrutv, A deed of title to leſſor of the plaintiff of a will, Entry upon an 
(ſuppoſe, except Black-acre,) the ftatute of Limitation being pleaded, **c*ption. 
and an entry and claim being offered in evidence to avoid it, they 2 
were put to prove the entry to have been in another place tan * 
was excepted. F 


(a) See Empſon v. Shackleton, 2. BL b) See 3. Com. Dig, © Piſcent“ (C. 
Rep. 690. and 8. C. 3. Burr, 2604. 0 * _ 
E 4 Abby 
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EY 64. | Aſhby againſt White, 


Record of an BUCKINGHAMSHIRE, 2 MATTHIAS ASHBY complaigz 
on on the caſe to wit. of William I bite, Richard Tal. 
2 % bots, William Bell, and Richard Heyden, being in the cuſtody 
returns gf, of the marſhal of the Marſbalſca of the lord the king be. 
for retuting to fore the king himſelf, for that, to wit, That whereas on the 
take his fell at twenty-fixth day of November, in the twelfth year of the reign of 
GONE of a the lord the now king, a certain writ of the ſaid lord the now 
mx og Fare king iſſued out of the court cf chancery of him the ſaid lord the 
now king at if a2 in the county of Middleſex, directed to 
the then ſheriff of Buckinghamhire aforeſaid, reciting that the 
faid lord the king, by the advice and affent of his council, for 
certain arduous and urgent buſineſſes concerning him the faid 
lord the king, the ſtate, and the defence of his realm of England, 
and of the church of Eng/and, had ordained his certain parliament 
to be holden at his city of H/:/tminſter on the ſixth day of Febru- 
ary then next coming, and there with the prelates, nobles, and 
ers of his ſaid kingdom to have diſcourſe and treaty, the faid 
Jord the now king commanded the then ſheriff of Buck:nghamphire 
by the faid writ firmly enjoining, that, having made proclamation 
in his next ſaid county after the receipt of the ſaid writ to be 
holden, of the day and place aforeſaid, two knights girded with 
fwords, the moſt fitting and diſcreet of the county aforeſaid, and of 
every City of that county, two citizens, and of every boro 
cn ate of the more diſcreet and moſt ſufficient, ſhould 
freely and indifferently choſen by thoſe whom ſuch proclamation 
ſhould concern, according to he form of the ſtatutz thereupon 
made and provided, and the names of the fame knights, citizens, 
and burgeſſes ſo to be choſen, to be inſerted in certain indentures 
thereof to be made between him the then ſheriff and thoſe who 
ſhould be concerned at ſuch election (although ſuch perſons to be 
choſen ſhould be preſent or abſent), and ſhould cauſe them to 
come at the ſaid day and place, fo that they the faid knights, citi- 
zens, and burgeſſes, might ſeverally have full and ſufficient power 
for themſelves and the commonalty of the county, cities, and 
boroughs aforeſaid, to do and conſent to thoſe things which ſhould 
then happen to be ordained there of the common- council of the 
ſaid realm of him the ſaid lord the now king (by God's aſſiſtance), 
upon the buſineſſes aforeſaid, fo that for want of ſuch power, of 
becauſe of an improvident election of the knights, citizens, and 
burgeſſes aforeſaid, the ſaid buſineſſes might not in any Wiſe 
remain undone, and ſhould certify without delay that election made 
in the full county of him the then ſheriff, diſtinctly and openly 
under his ſeal and the ſeals of thoſe who ſhould be concerned at 
that election, to the ſaid lord the now king in his chancery at the 
faid day and place, ſending to him the ſaid lord the king the 
counterpart of the indenture aforeſaid, ſewed to the ſame writ 
together with taat writ; which ſaid writ afterwards, and 8 * 
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the fixth day of February, in the writ aforeſaid mentioned, to wit, 
on the twenty-ninth day of December, in the twelfth year above- 
laid, at the wy, of Ayleſbury in the ſaid county of Bucks, was 
delivered to one Robert Meedon, Eſq. then ſheriff of the ſame 
county of Bucks, to be executed in form of law; by virtue of 
which ſaid writ the aforeſaid Robert Meedon being then and there 
ſheriff of the county of Bucks aforeſaid, as before is ſet forth, 
afterwards, and before the aforeſaid ſixth day of February, to wit, 
on the thirtieth day of December, in the twelfth year aboveſaid, at 
the borough of + 

made his certain precept in writing under the ſeal of him the aid 
Rabert Weedon of his office of ſheriff of the county of Burks 
aforeſaid, directed to the conſtables of the borough of Ayleſbury 


aforeſaid, reciting the day and place of the parliament aforeſaid to - 


be holden, thereby requiring them and giving to them in com- 
mand, that having made proc ion within the borough aforeſaid 
of the day and place in the ſame precept recited, they ſhould cauſe 
to be freely and indifferently choſen two burgeſſes of that borough 
of the more diſcreet. and moſt ſufficient, by thoſe whom ſuch pro- 
clamation ſhould coneern according to the form of the ſtatutes in 
ſuch caſes made and provided, and the names of the faid burgeſſes 
ſo elected (although they ſhould be preſent or abſent), to be 
inſerted in certain indentures between the faid ſheriff and thoſe 
who ſhould have intereft in ſuch election, and that he ſhould cauſe 


them to come at the day and place in the ſame precept recited, fo . 


that the ſaid burgeſſes. might have full and ſufficient you for 
themſelves and the commonalty of the borough aforeſaid to do and 


conſent to thoſe things which ſhould then happen to be ordained 


there of the common-council of the faid realm (by God's aſſiſt- 
ance) upon the buſineſſes aforeſaid, ſo that for want of ſuch power, 
or becauſe of an improvident election of the burgeſſes aforeſaid the 
ſaid buſineſſes might not remain undone, and that they ſhould 
without delay certify the election to him the faid then ſheriff, 
ſending to the fame ſheriff the counterpart of the indenture afore- 
ſaid annexed to the ſaid precept, that he the ſaid ſheriff might 
certify the ſame to the ſaid lord the king in his chancery at the 
day and place aforeſaid ; which ſaid precept afterwards, and before 
the ſaid ſixth day of February, to wit, on the ſame thirtieth day ot 
December in the year aboveſaid, at the borough of Ayleſbury afore- 
ſaid in the ſaid county of Bucks, was delivered to them the faid 
William White, Richard Talbois, William Bell, and Richard 
Heydon then, and until and after the return of the ſame writ 
being conſtables of the borough of Ayleſbury aforeſaid, to be exe- 
Cuted in form of law; to which faid William White, Richard 
Talbois, William Bell, and Richard Heydan, by reaſon of their 
office of conſtables of the borough aforeſaid, the execution of that 
precept of right did then and there belong: by virtue of which 
laid precept, and by force of the writ aforeſaid, they the ſaid bur- 
geſſes of the borough of Ayleſbury, being in that behalf duly fore- 
warned, afterwards, and before the ſixth day of Febryary, to wit, 

ON 


leſbury aforeſaid in the ſaid county of Bucis, 
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An, on the ſixth day of January, in the twelfth year aboveſaid, at the 
* borough of Azle/dury aforeſaid, before them the ſaid William Whit, 
Wurrs. Richard Talbois, William Bell, and Richard Heyden, the con. 
ſtables aforeſaid, were aſſembled to elect two burgeſſes for the 
borough according to the exigency of the writ and afore. 
faid, and during that aſſembly to that intention, and before ſuch 
two burgeſſes, by virtue of the writ and precept aforefaid, were 
elected, to wit, on the day and year laſt aboveſaid, at the borou 
of Ayleſbury aforrſaid, in the county aforefaid, he the ſaid Mattbhia 
iy then and there being a burgeſs and an inhabitant of the 
borough aforeſaid, and not receiving alms there or any where elſe 
then vr before, but being duly qualified and intitled to give his 
vote for the chooſing of two burgeſſes for the borough aforeſaid, 
cording to the exi of the writ and precept aforeſaid, 
defore them the ſaid William White, Richard Talbois, William 
Bell, and Richard Heydon, the four conſtables of that borough, 
to whom then and there it did duly belong to take and allow the 
vote of him the ſaid Matthias Abby of and in the premiſes, was 
ready and offered to give his vote for chooſing Sir Thomas Lee, Bart, 
and Siman Mayne, Eſq. two burgeſſes for that parliament, by 
virtue and according to the exigency of the writ and precept 
aforeſaid; and the vote of him the faid Matthias then and there of 
right ought to have been admitted, and the aforeſaid William 
ite, Richard Tatbois, William Bell, and Richard Heyden, ſo 
being then and there conftables of the borough afereſaid, were 
then and there requeſted to receive and allow the vote of him the 
faid Matthias Abby in the premiſes: nevertheleſs, they the ſaid 
William White, Richard Tallois, William Bell, and Richard Hey- 
don, being then and there conſtables of the borough aforeſaid, well 
knowing the premiſes, but contriving and fraudulently and ma- 
liciouſly intending to damnify him the faid Matthias Abby in this 
behalf, and wholly to hinder and diſappoint him of his privilege of 
and in the premiſes, did then and there hinder him the faid 
Aatthias Abl to give his vote in that behalf, and did then and 
there abſclute!y retuſe to permit him the faid Matthias Abby to 
give his vote for chooſing two burgeſſes for that borough to the 
parliament aforeſaid, and did not receive, nor did they allow the 
vote of him the ſaid Matthias Abby for that election: and two 
burgeſſes of that borough were elected for the parliament afore- 
ſaid (he the ſaid Matthias Afſpby being excluded as before is ſet 
forth), without any vote of him the ſaid Matthias Abby, then and 
there by virtue of the writ and precept aforeſaid, to the encrvation 
of the aforcfaid privilege of him the ſaid Matthias A/bby, of and 
in the premiſes aforeſaid : whereupon the ſaid Matthias Abby 
ſaith that he is injured, and hath ſuſtained damage to the value of 
two hundred pounds, and thereupon be brings fuit, e. 


* 
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Aſhby againſt White. : Oaſe 65. 


N an action on the caſe, the plaintiff declared, that on fuch a day A perſon who 
1 in December, in the twelfth year of the late king, there iſſued a writ _ — 
tothe ſheriff of Bucks for the election of members of parliament in don of membert 
his county; that the faid writ was delivered to the ſaid ſheriff; to ferve in par- 
whereupon the ſheriff made his warrant to the cenffable of Aileſ- liament, may 
bury, to choofe two burgeſſes for that borough, which warrant was maintain an ac. 
delivered to the faid conſtable: that in purſuance thereof the nun gsa — 
burgeſſes were duly aſſembled to chooſe, &c.; that the plaintiff „cer who takes 
being then duly qualified to give his voice for the election of two the poll, for re- 
burgeſſes before the ſaid White, he was ready to give his voice fuſing to admit 
for 3 be burgeſſes of parliament for the faid borough; l- — 
aud that the defendant, knowing the premiſes, with malice, &c. 3 — — 
did obſtruct him from giving his voice, and did refuſe it, and not to yore was ne. 
allow or receive it, and that two burgeſſes were choſe without ver determined 
allowing or receiving his voice: Verdict for the plaintiff, — — 

now THE CouRT argued ſeriatim, THREE JUDGES candidate for 


* was returned 
* GovuLD, purſne Fuſtice, againſt plaintiff, for four reaſons; auly ded by 


Finsr, The conſtable in this caſe is to judge who ſhall vote or |: the wore. 
not, and as ſuch is not liable to actions: a ſheriff ſhall not be , 
liable to an action for taking inſufficient bail, becauſe he is judge [ 46 ] 
of their ſufficiency (a). An action for wag Aa, having nothing 8. C. x. Salk. 19. 
in the county, does not lie (5). In an action of eſcape upon $ ©: 3. Salk. 27. 
proceſs, the defendant pleads, that he let him go upon ſufficient bail, 85 
and it was held that the ſufficiency of the bail is not traverſable (c). & C. Hol, 524, 
In the caſe of Hammond u. Howell (d), the jury were fined for a very S. C. 1. Brown. 
dict againſt evidence, and held ill; and in the Near-Book it is held, P. E. 45. 
that (e) a Judge is not liable to an action for making up a falſe 5 C. Ray. Ent. 
record. 80. 2. Ld. Ray. 

SECONDLY, This is a parliamentary offence, with which we 938. 
have nothing to do by way of action; for we cannot examine, 3 
whether the party has a right to vote, or not, for that 1 
properly belongs to THE HOUSE OF COMMONS to determine; and 5. Mod. 31 
ſuppoſe the queſtion be, Whether the right of voting be in a ſelect 7. Mod. 13. 
number, or in the populace ? and the defendant refuſe the plaintiff Pollexf. 470. 
for being of the populace; and we judge him to have the right of OS 
voting, being of the populace, — upon that ground give judg- 12. Mod. 4 

I and after the right of election in that Ld. Ray. 905. 

borough comes in queſtion in parliament, and there the right is ad- Vide poſtea, 
Judged to be in a ſele& number; this will occaſion a concurrency of 
independent juriſdictions, which will be wonderfully inconvenient. 
In the caſe of Dawſon v. Sheriff of London (f), it is held, that 

(a) Metcalf v. Hodgſon, Hutton, 120. (d) 2. Mod. 219. 

(% In the king's bench, 23. Cor. 2. (e) Year-Book 9. Hen. 6. pl. 6. 
gy | n vent 7. 

f 


even 
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even for a falſe return an action does not lie, for there are no pre. 


cedents of any before the ſtatute of Hen. 6. c. 


TxirDLY, Here is no profit preſent, or poſſibility of a future 
profit, fo it is an injuria fire damno ; and damnum fine injurig, 


or, vice verſa, will not bear an action, for both muſt neceſſarily 


concur to maintain tae action; for things muſt not only be done 
amiſs, but it muſt redound to the prejudice of him that will bring 
his action for it (a). If a man forge a bond in my name, it is 
poſſible I may be damniſied by it, but until it be put in ſuit againſt 
me, I cannot bring action againſt the forger (6b). 


FovxTHLY, This relates to the government, and is a kind of 
a popular offence, and for that an action will not lie for it; for by 
the ſame reaſon that an action would lie for the plaintiff, it might 
lie for two hundred upon the ſame fingle queſtion ; and ſuppoſe we 
all ſhould give judgment in ſo many actions againſt him, and 
after the matter 1s decided otherwiſe in parliament, what 
has this poor officer? and the avoiding multiplicity of actions, is 
the reaſon of William“ Caſe (c). And Boulfton's Caſe in the 
ſame book (d), Actions lie not by any particular perſon againſt 
one that not being qualified builds a dove-cote, but is puniſhable 
in the leet; but I do not fay but that after the right is Sormined 
in parliament, it might be proper for an information (e). As to 
the reaſon that ſuch ation never has been, therefore it does not lie, 
I do not much depend upon it. In the caſe of Guntley v. 
Holmes (V, there is no remedy there for the party grieved but an 
action, but here is a remedy in parliament. Beſides theſe reaſons, it 
is not alledged that any return * was made of the members choſe 
without his conſent or vote, and the action does not lie to be ſure 
before the return (g), for until then the party has no damage. 


Powys, Fuftice, accord. for theſe reaſons: 


FirsT, The officer in this caſe, though not properly and 
ſtrictly a judge, yet he is gu a judge; for he has a diſtinguiſh- 
ing power who thall be admitted to vote, and who not; not 
indeed finally and concluſively, but at that time who to admit, and 
who to refuſe; but all he does is obnoxious to a ſubſequent exa- 
niination in parliament. 


SECONDLY, If ſuch an officer miſbehave himſelf, in certain 
eaſes acts of parliameat have already given remedy; and this caſe 
may come incidently in queſtion, and be determined upon ſuch 


actions as the ſtatutes have provided; and the ſtatute giving 


(a) Vear-Book 19. Hen. 6. c. 24. fe) Sce 2. Brownl. 194. Cro. Jac. 
(5) Year-Book 6 Ee. 4. pl. 7. 19. 268. upon the ſame reaſon. 
E 6. pl. 44. cited in the caſe of Wate- //) 2. Cro. See alfo Herring v. 
ris v. Freeman, Hob. 267. See alſo Finch, 2. Lev. 250. Turner v. Sir Sa- 


Fuller v. Young, 2. Bultt. 268, , muel Sterling, 2. Vent. 25. 
% S Co. 23. (5) 3- Bulk, 255 
5. Co. 104. 


remedy 
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temedy in one caſe, and being ſilent in all other caſes, ſeems to 
expound the common law in this point. 


THIRDLY, This would ſubject mayors and ſueh officers to 
ſuch an infinity of actions, as would not only ruin them, but alfo 
deter every body from exerciſing the like office ; for the heats in 
elections are ſo great, that the loſing party would never fail of 
bringing every man his action, which the Court could not join 
in one, and ſo the poor officer would be undone ; whereas the 
whole matter might be fairly determined by an action for a falſe 
return by either candidate, according to the ſtatute. 


FouRTHLY, There is ſuch intricacy in elections, that ſcarce 
any two towns : in ſome boroughs, a ſelect number has the 
goyernment : in fore, all that pay ſcot and lot: in ſome, pot-wal- 
lers, or houſe-keepers, &c, ſo that it would be hard to make an 
officer diſtinguiſh them at the peril of an action. | 


It is objected, that by law every man that has an injury done 
him, ought to have a remedy therefor ; and that it would be ſtrange 
to tell an Engli/hman, that he has a wrong done him, and no re- 
dreſs for it. 4 ANSWER, This is no wrong to him, for he does 


not loſe his privilege of voting by it; for if an action be brought 


for a falſe return, or a petition be preferred to THE HOUSE, if he has a 
right, THE HOUSE will reckon his vote as much as if it had been 
received at the election (a); and beſides, if it be an injury, it may 
be one of thoſe that come within the rule, De minimis non curat 
lex. Before the ſtatute of 23. Hen. 6. c. 14. the party it cited had 
no remedy in caſe of falſe return (b) ; and before the ſtatute of 
7. and 8. Will. 3. c. 7. no action lay for a deuble return (c). 


FirTHLY, That ſuch an action was never brought before, and 


then LiTTLETON's argument on the ſtatute of Merton (d), 
which though it be not a concluſive reaſon, yet thus far it may be 
urged, that it ſhews the law is not apt to encourage actions where 
none was brought ever before: and it is faid in Onflow's Caſe, that 
the parliament could not be miſconuſant of double returns, and 
therefore, if they had thought it convenient, they would have 
provided a remedy. It may in like manner be faid here, they 
could not be miſconuſant of denying of burgeſſes their votes. 


SIXTHLY, The determination of all diſputes concerning 
elections properly belongs to THE HOUSE to determine, and it is 
a fundamental right of theirs to determine who are to be the con- 


ſtituent members of their own body; and the right deciſion of 


theſe things depends upon a parliamentary kind of learning, 
whereof moſt people are ignorant, as we may ſee by their bein 
Gaily decided within THE HOUSE contrary to the opinions of all 
(a) Ford v. Hoſkins, Cro. Jac. 368. c) See Onſlow v. Rapley, 3. Lev. 2 
SC. Moor, 842. S. C. 1. fat be 8. EN Vent. 37. < g 2 


_ 8. C. 2. Zulſt. 326. (4) Vide Cro. 142. 


people 
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yeop!e out of doors: and now in actions for falſe return, the lat 
determination in parliament is what we muſt be concluded by. 

SEVvENTHLY, The claſhing of juriſdictions that would be. 


And as to the caſe of Sterling v. Turner (4), it is not like 
this; for that depended on a private cuſtom of a corporation, and 
this here is parliamentary; and he quoted Onflow's Caſe (b), that 
the courts of eminfter Hull muſt not enlarge their juriſdiction (c). 

As to the pleading, though he that it would be bad on de: 
murrer, for the generality of the allegation, « that he was ready to 


c give his vote, and that they hindered him, &c.“ yet after verdi 


*[49] 


he held it well enough. And he concluded for the defendant. 


PowELL, Juftice, At the firſt opening of this caſe I was 
ſurprized with the novelty thereof, but that is no reaſon againſt 
it; for many actions are daily brought, the like whereof was never 
brought before. I do not agree with my brothers, that the officer 
here is @ judge; nor do I know what guafi a judge is: ſure this 
bfficer is only a miniſter to execute the ſherif”s precept. But 
what moves me to be of opinion againſt the plaintiff is; that this 
is not ſuch an injury or damage to the plaintiff as will maintain an 
action on the caſe; for injury is in relation to ſome right a min 
has, except it be where a man is hindered from trying whether he 
has a right or not, as was the caſe of Turner v. Sterling (d); and 
the caſe of Ford v. Hoſtini (e) was upon ſolemn debate, and it 
was compared to the caſe of cefiuy ue fe who could not maintain 
daſe againſt the feoffee for not executing poſſeſſion. However, let 
that caſe be as it will, it does not oppoſe the Cafe of Sterling ; 
for there was an old remedy in chancery to compel the lord to 
hold his court, in that caſe ; and in the other, there was no manner 
of remedy but an action upon the cafe. It is objected, that the 
party here ſhews he has a right, and the jury find it upon their 
daths. I anſwer, that his own allegation does not give him a 
right, and the jury are not judges whether he has a right or not; 
for it is a matter ſolely inquirable and determinable in parliament 
by their committee of election, whether their members be choſe as 
they ought to be, and what is that but todetermine the right of vot- 
ing? And there is no doubt but they have conuſanee of that matter. 
But it may be objected, that the determination of the right in par- 
liament does not avail the party injured of his vote, nor repair him 
in damages. TI anſwer, that at leaſt you come too ſoon for this ac- 
tion, before it be determined in parliament whether you have a 


right; and indeed, if it may be called @ right, it is ſo dubious and 


uncertain a right, that it is extremely hard to ſay, until it be deter- 
mined, that a man may be injured in it ſo as to bear an action: 

(a) 2. Lev. 50. 3. Keb. 26. 33. (4) 2. Lev. go. 3. Keb. 26. 32 
3. Vent. 206. 2. Vent. 25. 2. Vent. 206. 2. Vent. 25. 


(5) 2. Vent. 37. | () Cro. Jac. 368. Moor, 3 
(e) 3. Bull, 368. 3. Roll. Rep. 123. &. Bulit. 326. 


and 
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the plaintiff has a proper remedy, if he has a right, by appli- Aue 
—— Ls parliament ; and when the matter is there determined; ayainft : 
he may then bring his action for his es; for J agree, it 
would be hard — an injury without the means for a repa- Ante, 45. 
ration in damages. There be but few caſes in our Books to this 2. Lev. 50. 114. 
5 but the caſe in Hob. 318. comes up to the reaſon of it: 2. Keb. 435. 
a church become litigious, ſo that there are two perſons in con- 1 asse 
teſt about it, the ordinary's ſafe way is to aſcertain the title by à 43 * 
jure patrinatits : if, after, he admit the wrong perſon, contrary to Lutw. $8, 393 
the inqueſt of the jure patronatus, and the rightful patron reco- &c. 
ver in a quare impedit, he ſhall after have an action on the caſe againſt 
the ordinary, but not before the right is determined in a former 
action. So here you ſhould aſcertain your right in a proper way, and 
then bring your action: and there is great reaſon for this, for the 
right may be determined quite — — and if we 
give and judgment againſt the t, and after the mat- 
ter comes before the parliament, who determine againſt the plaintiff, 
What remedy has the defendant ? This is a monſtrous miſchief, 
only to be prevented by ſtaying until the matter be determined in 
parliament, 
BESIDES, as it appears on the declaration, there is not ſufficient 
damages to maintain it; for every injury, to maintain an action, 
muſt have a real preſent damage, or a poſſibility of a future one: 
as where one has a market and toll, and another is coming with 
to the market, for which, if ſold, toll would be due; and a 
third perſon hinders him from coming to the market, an action lies 
for the lord of the market, becauſe of the poſſibility of damages. 


ANOTHER FAULT in the declaration is, that he does not par- 
ticularly tell how the defendant obſtructed him, as that he ſhut 
him out; and though it be after verdict, yet the declaration muſt 
be ſo certain as to be ſubſtantial : for if an action be brought by 
him in reverſion, for refuſing to let him come upon the ground to 
ſee waſte, and he only ſay that he obſtructed him; and do not ſhew 
how, a verdict will not help it. 


AGAIN, It is © penitus recuſavit. —Indeed, if it were a thing 
that lies in demand, as a rent ſeci, there demand and ſaying recu- 
it is enough; but here he ſays he refuſed his vote. What then? 
f he gave it, it is nevertheleſs a vote for the officer's refuſing it ; | 
and if there were room & to controvert it, it would have been looked 3 [ 91 
upon as much a vote as if it had not been refuſed. 5 


Then this right of voting has no profit in it, and it is as cri- 
minal to take money for it as to ſell a preſentation, as far as I can 
ſee; = there were no damages in grare impedit at common law; 
therefore why here? And if fo, no action ought to be. 


The multiplicity of actions, which the law will never ſuffer but 
upon failure of other remedy, and that is the reaſon of the Caſe of 
the Comunon WV atering-Place in Southwark, becauſe there was no 

| other 
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other remedy; but if an indictment would haye lain, no action 
could have been maintained there; but here is another remedy : 
and he agreed; the caſe of Hemming v. Finch; that an action will 
lie for * — a freeman his vote in chuſing a mayor, but there 
the party has no other remedy : beſides, this would bog eat diſ. 
couragement to ſober, diſcreet men to meddle with theſe offices, 
and the difficulty of elections, and right of voting, in ſome corpo- 
rations is very great. So being an action of the firſt impreſſion, 
attended with many inconveniences, and the right determinable 


| elſewhere, I am againſt the plaintiff: But after right determined 


in parliament, for the trouble and charge the party is at in | 
cuting his right, an action may he: oo __ 


Hor r, Chief Juſtice. The caſe is truly opened and ſtated; 
and the only queſtion is, Whether or not, if a burgeſs of a bo- 


rough, that has an undoubted right to give his vote for the chuſi 


2 burgeſs of parliament for that borough, be refuſed and obſtruct 

from giving his vote; whether, I ſay, he has any remedy in the 
king's courts for this wrong againſt the wrong-doer? All wy 
BROTHERS agree, that he has no remedy ; but they differ in their 
reaſons. I cannot agree with them, for I think the action well 
tnaintainable. AnD Frasr, I ſhall conſider the reaſons given by 
my Brothers. The firſt reaſon given by my BxoTart Govry 
is, that this officer is a judge of the matter, and therefore no ac- 
tion lies againſt him: but BRoTHER Pow ys does not wholly con- 
cur with him in that; he ſays, he is only guaſ a judge: but Bxo- 
THER PoWELL thoroughly CIOs that reaſon, and ſays, he is 
neither a judge, nor any thing like a judge. And certainly he is 
in the right of it, for he is nothing like a judge; for, What bas 


he to do as judge? The ſheriff receives the writ, and is com- 


manded to execute it, and thereupon he makes a precept to the 
officer of the borough by virtue of the writ; and, What has he to 
do but to call the town together, and give them notice to come and 
make their election, and then to receive their votes and caſt them 
up, and return him choſe that has the majority? And all this is 
purely minifterial. But the method I ſhall obſerve in maintaining 
my opinion is, —F1RsT, To ſhew that the plaintiff has a right and 

privilege to give his vote.—* SEconDLY, That in neceſſary legal 
conſequence of this right, if he be hindered or obſtructed in the 
exerciſe or enjoyment of it, the law gives him an action. And 
THIRDLY, That this is the proper action the law gives him to 
vindicate his right, and recover damages for the injury done. I 
did not think it difficult to prove that he has a right; but it may 
be neceſſary to ſhew that he has a right veſted in him to maintain 
this action. It is not doubted but that THE coMMoNs oF Ex- 
GLAND have a conſiderable property in the eſtates of the land; 


and that for that reaſon they have a great part of the legiſlative 


authority, without whoſe conſent no new law can be made, no old 
one abrogated, or taxes given: but becauſe the vaſt number of 
which the community is made renders it impracticable for mor 
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all to exert this right, therefore, by the conſtitution of the land, 

they are to ſend particular members choſeri by and from themſelves 

to parliament, who, when they are choſe, have the full power and 

authority of thoſe that ſent them; that is, KNIGHTs for fhires, 

CITIZENS for cities, and BURGESSES for boroughs : theſe are the 

three ſorts of perſonsqualified tohave this greattruſt repoſed in them. 

FixsT, As to #nights of fhires, the election of them belongs to 

the freeholders of the county; and this. is an original right veſted 
in them, and inſeparably incident to their freehold; and a free- 
holder cannot be deprived of this right no more than of his free- 
hold. Before the ſtatute of 8. Hen. 6. c. 7. any man that had 
a freehold of ever ſo ſmall a value had a power to give his vote at 
the election of a knight of the ſhire ; and that ſtatute recites the 
miſchief thereof, and confines that power to a freehold of forty 
ſhillings per annum : yet though it be confined to that value, and 
inferior freeholders excluded, ſtill it remains an original right to 
the freehold of thoſe that have a right of voting, or that have a free- 
hold above forty ſhillings or of that value per annum. The 
SeconD SORT is of citigens, and burgeſſes : I put them together, 
becauſe they both are upon the ſame foundation, and no Fry 
between them, but only that @ citizen is of greater dignity; in all 
ocher things they agree. Now there are two forts of boroughs : 
THE FIRST, where the electors give their votes in reſpect of their 
burgages : THE SECOND, where they give them as members of 
the corporation. The FIRST Sokr, that vote by reaſon of their 
burgages, do it as freeholders of houſes within. the borough by 
burgage-tenure of the lord of the borough, which is a very an- 
cient tenure, and holds place in the moſt ancient towns in 
England, that ſend burgeſſes to parliament, and the right of 
chuling burgeſſes to parliament is incident to every tenant in bur. 
gage; vid. Litt. 162. fo that it is “ part of their conſtitution, whe- 
ther incorporated or not; and the borough in queſtion is a bo- 
rough not incorporated, and therefore this right is upon account 
of their inhabitancy, and not part of their tenure, but a privilege 


annexed to their burgage-lands, and is a real right belonging to 


their eſtate. THE OTHER SORT is, wizen there is A CORPo- 
RATION by charter or preſcription, that corporation by conſequence 
chuſes and ſends members to parliament ; and whereas this 
right, in thoſe that hold by burgage-tenure, is a real intereſt an- 
nexed to their eſtate and inheritance, in thoſe that do it as freemen 
of a corporation either by charter or preſcription, it is a perſonal 
privilege, the inheritance whereof they have by their charter or by 
preſcription in ſuch manner as the charter or the preſcription di- 
rects ; which right and inheritance is lodged, in point of right, in the 
whole body politic, though the exerciſe and poſſeſſion be in parti- 
cular members purſuant to the ſpecial directions and limitations of 
the charter, or the uſage of the preſcription. If the corporation be 
begun within time of memory, it muſt be by grant; and he quoted 
the caſe of the town of Dungannon in Ireland (a). The town 


(s) 33. Co. 120. Hob. 15. 
Vox. VI. F | Was 
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was incorporated by the name of “ Provoſt, Free Burgeſſes, an 
« Commonalty,&c.” et ulterius, that the faid provoſt and free bur. 
geſſes ſhould chuſe parliament- men; and it was held on debate, thy 
the laſt clauſe veſted the faid privilege in point of intereſt in the 
* CORPORATION, but confined the exerciſe tothe proveft and burgeſſ;: 
ſo let the exerciſe be according to the charter or the preſcripticg, 
either in ſome particular members or in all, ſtill the right and inte. 
reſt is in the whole corporation: I fay, that this is a diſtin an 
particular right veſted in every member of the body politic, though 
the exerciſe be in a particular number; for if we but conſider the 
matter ſeriouſly, it is they whoſe perſons, eſtates, and libertie, 
are put in the power of the choſen member, that ought to hare 
the right of voting for, and chuſing ſuch member, veſted in then, 
and it is not guatenus they are a corporation that they can giv 
this power to bind their property, but it is as they are particulz, 
private, natural perſons: as in London, the body politic does na 
pretend to the right, but it is in all the natural members thy 
compoſe the corporation, though exerciſed by a ſelect number; 
and ſure the FREEMEN OF ENGLAND have too conſiderable a 
eſtate in this right to have it only lodged in a body politic; ant 
when parliament-men were paid wages, it was paid not by the 
corporation, but by the whole community. Upon the back d 
a roll in the reign of Edward the Third (a), there is a writ d- 
rected to the mayor and aldermen of N. commanding them to 
raiſe from the community of the whole town; and abundance d 
other writs there are in like manner for raiſing the falary of par- 
liament-men of the whole community, and not of the corporation; 
which ſufficiently ſhew that the corporation only is not repreſented, 
but alſo all the whole community; for none ought to contribute 
but who is repreſented. * It is no new thing, but agreeable with 
reaſon and rule of law, for a franchiſe to be of an inheritance in: 
body politic, and the enjoyment and benefit of it to enure to the 
town in their private and natural capacity; and this is a caſe d 
conftant experience: preſcription in the burgeſſes of Derhy fu 
common for their cattle, levant et couchant (6) ; fo if it be a bur 
g<-fs, he has a diſtinct property and right as ſuch; if a freeman, he 
and his perſon, eſtate, and liberty, ar 
a right in it. I wonder to hear i 
aid, that it is fo ſmall a right, as an injury offered to it ſhould be 
unpuniſhable, by the rule of de minimis non curat lex. Is it1 
little thing to have the privilege of giving a vote in the electia 
of a perſon in whoſe power my life, eſtate, and liberty lie, d- 
ſtructed (c) ? Ir is plain, that the want of this privilege occaſion 
damages, and the having it prevents it; ſo it is a great privileg 


votes in his natural] capacit 
bound by it, therefore he 


3. Bac. Abr. 45. 


() 46. Edi. 3. memb 4. 
(5) 1 Saund. 343. 

e] See the ſtatute 33. and 34. Hen. 3. words © Privileges ”* and © Libertas” #8 
+ and the ſtatute 25. C. 2. c. 23. them, Nor to ihe former edition. 
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to vote for a parliament- man and ſure every one that has that Ar 
great privilege has a right in it ; and if fo, of neceſſary conſequence ac 
he has an action to vindicate and maintain that right, ; 


[= 


SECONDLY, It is a vain thing to imagine that there ſhould be 
right without a remedy ; want of right and want of remedy are ter- 
mini convertibiles A man buys the inheritance of an advowſon (a), 
and upon the next avoidance there is an uſurpation, if there be no 
quare impedit within fix months, he has loſt his right becauſe he has 
loſt his remedy ; for ſuppoſe upon the next avoidance he ſhould 
preſent by uſurpation, and die ſeiſed, his heir could not be remitted 
ſo it is without a precedent to have a right without a remedy : one 
indeed may have both right and remedy, and loſe his remedy, and 
by conſequence his right. Would it not look ſtrange to any man 
who has heard of our Conſtitution,that the Commons oF ENGLAND 
ſhould have a ſhare in the Legiſlature by members eligible by 
themſelves, and that it ſhould lie in the power of a ſheriff or other 
officer to deprive any of them of ſo tranicendent a right, and he to 
be without remedy by the Jaw of England ? Taking it then that 
the plaintiff has a right, it is moſt apparent on the record that this 
officer did exclude him from the enjoyment thereof. And in ſo do- 
ing be did well or ill; none will ſay that he has done well; then he 
has done the plaintiff wrong in ſo barring him of his right; and it 
is not at all material whether the candidate, that he would have - 
voted for, were choſen or likely to be, for the plaintiff had a right ; cr. _ 
to vote, and being kindered of that he has a wrong done him, for 134. that it muſt 
which he ought to have a remedy. If an act of parliament be made be tam pro domino 
for the benefit of any perſon, and he is hindered by another of that r * pro 
benefit, by neceſſary conſequence of law he ſhall have an action (b) ; He. 
and the current of all the books ® is ſo. How comes an action of [ 54 ] 
ſcandalum magnatum ? The ſtatute gives none; it was made for 
public peace ; but being for the benefit of great men, of conſequence 
an action lay for them; and that is the reaſon why a writ of error 
lies not in THE EXCHEQUER CHAMBER in an action of ſcandal. 1. Vent. 34. 49. 
magnatum, becauſe it is not any of the cauſes mentioned, but an Hob. 43. 
action founded upon the ftatute. Now, if this be fo in cafe of: Oro. 143. 
an act of parliament, why ſhall not common law be fo too? 188 
For ſure the common law is as forcible as any act of parliament: 
and the common law is, that a freeholder ſhall vote in chooſing 
knights, &c. and if you have a right by law fo to do, ſhall not that 
law give him an a dlion againſt him that bars him of that right? 
By the ſtatute of lee ap the Firſt, cap. 21. all elections 
ought to be free; the words are general, © all elections. Now 
then when this act, which indeed is but an inforcement »f the 
common lay, takes this matter to be of ſo great conſequence 
as to declare it, and give a new authority and ſanction to ir, ſure it 
1s 2 very bold ſtroke to ſay, that when a man is hindered in his 
election he has no remedy; and it cannot be leſs than a violation, 
and an oppoſition to that ſtatute, to ſay, that he has no remedy, 
after that the ſtatute has ſo manifeſtly interpoſed in it. 


( See Brediman's Caſe, 6. Co. 53. (b) 22. Co. 100. 2. Inſt. 118. 
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THIRDLY, That this is his remedy: My BRoTHER Gould 
ſays, and all my brothers agree with him, that he has no hurt don 
him; but I think it impoſſible that there ſhould be an injury withoy 
damage: injury in its nature imports damage, though it coſt n 
the party injured a „ damages do not conſiſt in thingy 


pecuniary, but in a diſturbance of right. If words be ſpoken d 
a man whoſe reputation is ſo very intire that nobody beheres the 
words, ſo that he loſes nothing by them, yet becauſe it is an injury 
to a man to be ill ſpoken of, he ſhall recover damages. Suppot 
one give another a cuff on the ear, but do not hurt him, yet { 
the indignity offered to his perſon an action lies. So if another rid 
in a _ way in my land, I may have an action, becauſe it is 1 
invaſion of my property, and an injury to my right ; and here the 
wrong being not vi et armis, ſo as to maintain treſpaſs generally, the 
law in that caſe gives this remedy. If a man has return and exe. 
cution of writs, and another enters and executes a writ within his 
franchiſe, he ſhall have action upon his caſe for the invaſion upot 
the right ; @ part here, for the party had a right, and the defendant 
diſturbed him in the enjoyment of it. | 


But it is objected, that here will be a multiplication of aQtions 
I anſwer, So there ought; for if one will multiply injuries, it is ft 
the actions for the ſame ſhould be multiplied : as if in this caſe the 
defendant had taken upon himſelf to refuſe forty votes, why ſhoul 
he not be liable to as many actions? For if he had beat forty men 
every one of them would have an action againſt him, for every man'; 
damage is diſtin from the others. If many men are injured by 
one particular act, there the wrong - doer ſhall be puniſhed by w 
of indictment, becauſe actions ſhall not be multiplied ; but if there 
be but one man & offended by that particular act, or a more ſpe- 
cial manner than others, he ſhall have his ation ; and if he injure 
a third perſcn by another particular act, he ſhall have his action, 
et ſic in infinitum. If there be a common, and one hundred com- 


moners thereof, and one perſon dig a pit there, for that one pit 


every one of the hundred ſhiall have his action, becauſe of their 
ſeveral rights; but if a pit be dug in a highway, then it would bez 
common public nufance ; and that is the true reaſon of William 
Caſe (a) : And of the caſe of Turner v. Sterling (b), there he 
was not elected; for it could not appear who had the mazonty, 
he or his competitor ; there ke could not give his loſs of place in 
evidence for damage, becauſe he was not elected: but the cauſed 


complaint was, that it being difficult on the view to gueſs who ws 


choſe, he had a right to demand a poll, and the denial of that ws 
an injury to his right, for which the action was held maintainable. 
And he quoted Detuman's Caſe (c): If a man make a leaſe, tht 
law gives him leave, when he thinks fit, to come and lee if ther: 
be waſte ; and if he come to ſec, and the leſſee hinder him, although 
it do not appear what the damage was, or that any waſte was com- 
mitted, yet he ſhall have his action, becauſe he had a right, i 
the enjoyment whereof he was diſturbed. 


(a) | Roll. S. C. Cro. In 
(5) 2. Lex. 50. 2. Vent. 206. 2. Vent. 2 5. „ : og ed 
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«we muſt be very tender, for the matter is nice, and the parliament 
«may judge this a different way.” — anſwer, that as this caſe is, they 
cannot go to parliament ; for it is agreed, that thoſe againſt whom 
he would have voted were eleCted, and his grievance here is, that 
he is not repreſented; for if a man be not allowed to give his vote, 
he is not repreſented ; if he be allowed his vote, and the majority is 

inſt him, his vote is included in the majority ; and the encou- 


raging of remedies for injuries is the moſt effectual way to make 


KS. = = & 
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cities and boroughs ; and they would decline ſuch practices as we 
daily ſee them guilty of. But it relates to parliament : What 
then ? It is a matter that wholly depends on charter or on preſcrip- 
tion, and they ſure are things of which the b courts have 
conuſance; and to judge of them is not to enlarge their juriſdie- 
tion; and if this de matter within our juriſdiction, we are upon 
our oaths bound to main ain it, more eſpecially when they cannot 
go to parliament. If a freeman of a borough had applied to THR 
HOUSE OF COMMONS, for that he was denied his vote, they would 
have ſent him to take his courſe at law. As to the authority of 


” > % > 


— - 
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x 
f my Lord Hobart (a), it is true, my Lord Hobart is of that opi- 
a nion, and it is a very fine one; but how it would hold on debate 
my be doubtful. There was indeed no damage in a guare 
„edit at common law, but the ſtatute gives it againſt the diſturber; 


and if the plaintiff in a quare impedit do not make the biſhop a 
diſturber, he is barred of the benefit of the ſtatute : * but let that 
be how it will, it is not like this, becauſe, as this caſe is, they can 
have no recourſe to parliament to aſcertain the right. As to the 
ſaying of Littleton, that ſuch an action was never brought, and that 
therefore it lies not, it is true, non- uſer is a good argument where it 
is ſupported with reaſon, otherwiſe not; this ſaying was upon the 
latute of Merton, . the ſtatute ſays, © that if a lord by 
« knight ſervice married the heir under fourteen, where he was 
« diſparaged, ſi parentes conguerantur; and the queſtion was, 
What was meant by conguerantur, whether it muſt de a complaint 
in a judicial manner? and it was agreed, that © conguerantur” 
was the ſame as if he had cauſe of complaint; and that, as a more 
ſevere conſtruction againſt the lord, if he ſhould be to unjuſt as 
to diſparage his ward, he ſhould loſe him; and that in conſe- 
quence mult have been by an entry upon the lord; and that if they 
were diſturbed, they ſhould have an ejectment of ward, becauſe the 
law gave them the cuſtody ; fo, in that caſe, the argument is 
grounded on reaſon, from the very words of the ſtatute, and the 
conſtant conſtruction thereupon; and to carry it generally farther, 


ties; as the caſe of Hunt v. Do man (b), in the ſixteenth year of 
James the Firſt, for hindering a leſſor toſee if waſte were committed, 
which was the firſt of the kind; as was alſo the caſe of Turner v. 
Sterling, —Let us conſider wherein the law conſiſts ; not in par 


%) Hob. 318. 2 Jac. 478. 2. Roll. Rep. 19. 
3 


My BROTHERS ſay, * Oh! alas, here is a remedy in parliament; 


theſe officers honeſt and obſervant cf the conſtitutions of their 


and to extend jt to all new caſes, would deſtroy many late authori- 
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Aznzy ticular inſtances, but in the reaſon that rules them; Ubi caden 

ratio, ibi idem jus. And if where one is injured in one fart of 

2 * right he has a good action, why ſhall he not have it in another 

Vide ante, 48. Or how does this differ from other caſes ? For though THE nov; 

1. Vent. 206. gp COMMONS have a right to determine elections, yet they cannot 

2. Vent. 25. judge of the charter originally, but ſecondarily, or as incident tothe, 

determination of the Gecticn ; and therefore where an election 

does not come in debate, as it does not in this caſe, they have 

nothing to do: and we are to exert and vindicate the queen's 

juriſdiction, and not to be frightened becauſe it _y come in 

queſtion in parliament; and I know nothing to hinder us from 

judging of matters depending on charter or preſcription. The 

1. Mod. 85. caſe . Morſe v. Slew (a) was the firſt of the kind: and the 

2. Lev. 69. caſe of Smith v Crawſhaw (b), an action for malicious indifting 

5 4 866. for treaſon. And he quoted a caſe of Bodily v. Laune ſc), in the 
3- 72. 112. hs, : Wot 

135. Lord BRIDOMAx's time; for there an action was held maintain. 

3- Keb. 5738. able for a man againſt ſome that had made a riding for him and his 

wife ; the wife, it ſeems, having been uſed to henpeck her 

huſband. — And he concluded for the plaintiff. 


Norz, A writ ef error was brought of this judgment before 
the lords, and THE JUDGMENT reverſed. 


#) 24. Cer. 1. 1. Vent. 190. 238. (e) 15. Car. 2. 
6) W. Jones, 93. 
A. 571 Jones, 93. 


Caſe 66. * The Cafe of Sutton, Marſhal of the Court. 


A leaſe of the 8 ETON, the Marſhal, having not attended for two Terms, 
1 and a new marſhal being preſented to the Court to be ſwornin, 

the king's , - © 
bench for years, he produced a leaſe from the patentees of the office for a certain 
determinable on number of years, determinable on his death. 


6 And it was held PER Coklau, that albeit a leaſe for years 
S. C. poſt. gr. abſolutely of this om̃ce is void, 1 a leaſe of it for years deter- 
S. C. 12. Mc, Minable upon the life of the leflee is good; for the danger of 
867. the office going to executors or adminiitrators is avoided ; and 
S. C. Ld. Ray. that is the fole reaſon why the office is not abſolutely grantable 


— 3 for years Ca). | 


2. Salk. 2. Ld. Ray. 159. 163. 853. 1038. 1245. 


New marſhal TAE Cour faid, that they would ſwear this man in, without 
ſworn upon his meddling with the poſſeſſion, and leave that to the determination 
—_ of the law in the ordinary courſe. 


And he took his oath upon his knees. 


] Sce the ſdatutes 8. & g. Jill. 3. c. 27. and 27. Geo. 3. c. 17, 


The 


aw. + 60S = twomd 


1 g 07 we ah, 
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The Queen againſt George. Caſe 69. 

T was AGREED, that the clauſe in the ſtatute of 4. & 5. Will. 4d 1 
& Mary, c. 23. againſt deſtroying the game, viz. © That in caſe u — 
« any hare, partridge, pheaſant, pigeon, ſiſh, fowl, or other game, 8. C. ante, 30. 
« ſhall, upon ſuch ſearch or otherwiſe, be found, the offender ſhall 1 
« be carried before ſome juſtice of peace of the ſame county, Comy. 254. 523. 
« riding, or diviſion ; and if ſuch perſon do not give a good 376. 
« account how he came by ſuch hare, partridge, pheaſant, Ld. Ray. 1220. 
« pigeon, fiſh, fowl, or other game, ſuch as ſhall ſatisfy the faid a_ _ 
6 juſtice, ar elſe ſhall not in ſome convenient time, to be ſet by — 1 dos 
« the ſaid juſtice, produce the party of whom he bought the ſame, | 
« or ſome other credible perſon, to depoſe upon oath ſuch fale  _ 
« thereof, that then ſuch perfon not giving fuch good account, 
« nor producing any ſuch witneſs as aforeſaid, ſhall be convicted 

« by the {aid juſtice of ſuch offence, and upon ſuch conviction 
« ſhall forfeit for every hare, &c. (a)“ ſhall be underſtood, 
upon proof made, that it was found upon him; erwiſe that 
there could be no conviction. | 2 


(a) See 9. Ame, c. 25, and 28. Ces. 2, c. 12. 


Memorandum. OQuaſe 68. 


T was ſaid by Powys, Serjeant, in chancery, that if a biſhop Biſhop's leaſe 
l make a leaſe. for twenty-one years, and the leſſee create a truff Triewed, ſub- 


thereupon, and after the biſhop die, and his ſucceſſor, ſuppoſe for jected to a ſor- 
a fa. cm the leaſe, though "not compellable to do it, and nn 


though there be no truſt of the ſeconꝗ leaſe, yet equity ſhall ſubject A 


it to the former truſt. | | Gil. x0 | 
77. Prec. Chan. 319. 3. Peer. Wms. 101. 
Leſauld againſt Dyer. Caſe 69. 


Y THz Cour and all THE CLERKSs. The meaning of the The rule, that 


rule, that “ after a cauſe has ſlept four Terms after ifſue joined, en _ 2 


© there muſt be a Term's notice of trial,“ is, that there ſhall cauſe has ſiept 
be ſome actual proceeding within the four Terms; for a pro- four Terms, ex- 
ceeding actually out of the four Terms, though, by acceptation plained. * 
of law, it may be within the four Terms, is not enough: as if g ©, (a 
a venire facias be taken out in the Vacation after the fourth Term, 457. 650. 
teſted, as it muſt be, in Term, ſo that in conſideration of Jaw it Ante, 18. 
is of that Term; yet becauſe in fact it was after, it is no ſuch 5: Cam. Dig. 
proceeding as to bring the party out of the neceſſity of giving a 4 
Term's notice. 

* GouLD, Fuftice, cited the caſe of Cov v. Hare, in Eafter *[ 58 ] 
Term, in the ten year of William the Third, that if the cauſe 
had any agitation within the four Terms, as ſtriking a jury, 
or any motion in the cauſe, it would be a ſufficient proceeding. 

T's And 


Leno Monux's 
Casrx. 


Vide poſt. 191. 


Michaelmas Term, 2. Queen Anne, In B. R. 


S8conDLY, They faid, they would fupply the neglect or deſed 
of their officer, that ſubjects ſhould not ſuffer by it, and therefore 
would give leave to make up THE ROLL now. 


THiRDLY, That they could not make up a record of a reverſ;] 
of an attainder without a warrant, Viz. Firft, A writ of error; 


. Secondly, An aſſignment of error: for the writ of error being brought 


Vice. 2. Lev, 


in the king's bench, viz. the ſame. court where the attainder was, 
no error could be aſſigned there but error in fact ; and it may be 
the errors aſſigned were errors in law z and this ought to appear to 


us, that we may not order a wrong record to be made up. 


And at another day, perceiving THE CourT would not ſuffer 


xn ROI to be made up wi '@ writ of error, they produced a 
-. . . Writ, which was of a judgment of attainder for treaſon committed 
in King James the. Second's time, whereas it ſhould have been, as 


the truth was, in King Charles the Second's time: and the errors 


aligned. were both in fact and in law; in fact, that two of the 
jury never appeared : in law, that the venure facias was gut tam, 
whereas it was in the king's caſe. e. 


And now they moved for leave to make an entry. 


Nox rh r, Attorney General, contra. It appears that their 


vit of error ĩs not to reverſe this attainder, and therefore you will 
not now ſuffer them to enter up a Ls Kenai of reverſal, when it 
at 


appears that the writ, which is the foundation, is wrong, and cannot 


dee an authority to reverſe the attainder, for it is not ad idem. If 
Judgment be entered now, it becomes your judgment; and there. 


fore you ought to examine the foundation of it, and not give order 


for the entering of a judgment only to put the matter in brangle. 
Beſides, when there is a rule for Judgment, and that is not entered 
for ſome time, you take care for the ſafety of purchaſors, to have ir 


entered of that time that it is really given of. And by the act of 


the Civil Lift, this eftate is unalienably fixed in the queen, and 
would by the relation of this entry. be deveſted out of her. 


Tur Count. The whole queſtion will be, Whether we ſhall 
now command our officer to do that which he ought to have done 
long before ? It is ſaid, tht in the cafe of a common recovery, after 
the death of the parties, the right original not having been filed, 
but found in the attorney's ſtudy, was ordered to be entered up; 
and as to the matter of a, there are, in all probability, 


many in this caſe under my Lord M/acclesfield, which it would be 


Hard to defeat. 


The doubt at laſt came to be, Whether they would leave my 
Lord Aabun looſe of the rule, to do what he could according to 
law, or hold him to particular directions from the Court? for the 


Court ſaid, that if he ſhould make any entry but what ſhould be 


well warranted, the Court would puniſh the clerk that ſhould doit, 


«4 4 And 
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And at laſt Ir WAS RULED, that they ſhould make a draught in Loa» Maxux's 
of the record that they would make up, and attend THE Cars. 
ſJupGEs and Mx. ATTORNEY with it. EDS 


And the writ oferror, ſuch as it was, was entered on THE ROLL 
with a valeat quantum valere poteſl, pER Cur, | 


But THE CouRT would not make a rule in it to make it their 
judgment, but only that their officer ſhould make that entry now 
which he ſhould have. made when the rule was pronounced, 


Burridge ain Forteſe. .. . Caſe 73 


PER CuxIiam. In debt upon a judgment the Court will not Of ſtaying pro- 

ſtay proceedings on motion upon payment of principal, intereſt, ceedings — 

and * they will upon debt on bond; and in that caſe it is an 2mm. 5 
uitable motion to be relieved againſt the penalty; and therefore 

whatever — the plaintiff has been in any wil put to, ſhall be 

allowed him (a). 0 


(e) See the Queen . Foxley, ante, mous, 7. Nod. 140.; and the ſtatute 
11. ; Butler v. Rolfe, ante, ns. 3 Le 4. & 5. Ame, c. 16. n ö 
Sage v. Pere, 7. Mod. 1 Anen y- ei 


* Evans again Roberts. 4 _ Caſe 74. 


4 


AVET or ERROR on a judgment upon a bond, before. the If a de ration 
ſheriff and bailiff of Briſtol, in a court held before them, in n inferior ” 
« ſecundum legem mereatoriam, ſecundum conſuetudinem civitatis c abedge k 


to be a court © 


* pred. tempore cujus, &c,” 

EyRE excepted, i Eo bg 2 

FissT, That there is no court held per legem mercatoriam before ing it curie fa- , 
the ſheriff, for that muſt be only held before the mayor of the ſtaple, tn it mann. 
and in matters only concerning faple tranſactions. | * — 

But PER CURIAM, It being laid to be ſecundum conſuetudinem 
civitatis, it will be well enough, like the caſe of Hodges v. S. C. J. Salk. 
Serwin (a), where a court of pypowders, which only is intended of 146. | 
courts for fairs and markets during the fair or market, and for mat- Mod. 598. 
ters there ariſing, is ſaid to be held at Glouceffer, ſecundum conſue- and OE 
tudinem civit. pred. and action for a hundred pounds therein; and g. Com. Dig. 
held good, becauſe of conſuetud. &c. (b) ; for it being laid to be an © Pleader ?- 
ancient court, it ſhall be intended a common inferior court, for (3. B. 23-)- 
common matters conuſable there. | | rr 


Tur SECOND EXCEPTION was to the writ, for it was to remove A writ of error 
recerdum lequel que coram vobis reſidet, and it appears that the denied to the 
record removed was before his predeceſſor. No 0 Jucge 2 
to — 4 record coram w35is, without naming him, is good, although the record "was before his 


(a) Cro. Car. | 5 
65 — By. 311. (c) 1. Sid. 64. 1. Keb. 265. 187 
And 
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| Evans And ru Couꝝ faid, that the writ being directed to the ſheriff, 

e without naming him, it is well enough; and if a writ be directed 

RonvrnT% o the ſheriff of B. and before its return another ſheriff is choſe, 
he ought to return and execute the writ ; and tae difference is when 
it is directed to him by name, and when by the name of his office 
generally; and this is not like a writ of error from the common 
pleas, for that is always to THE CHIEF JUSTICE by his name (a), 
if there be a Chief Juſtice, or to the others by name, and there. 
fore muſt not vary. | 


Return to a writ NoTE, Here the anſwer to the writ of error was, that there 
of error. came another writ of error to them before that writ, bearing the 
6. Com. Dig. fame tefte and return, aud recited the writ, and made a return to 
* Retorn” it; and held good. 


FRAY And the judgment was affirmed. 
BA (e) 1. Sid. 64. 1. Keb. 165. 187. 


Caſe 75. The Queen aguinſt Dixon. 


A certicrari wo Dixod was indited for ſelling five yards of muſlin, and 
remove an in- affirming it to be worth four ſhillings a- yard, when in fact it 
* or ns really worth but two ſhillings and ſixpence a-yard. 
= the ne A writ of certiorari was brought to remove it, but not ſerved till 
ne, but after conviction. | 
not ſerved til And though THE Cour had no opinion of the indictment (a), 
C— yet they faid they did not like certisrari's after verdict, and that 
A whenever one removes an indiftment on which there is a convic- 
S. O. 1. Salk. tion (b), the certiorari ought to give day above, which was not 
—_ 1 Sal 58. done here, therefore it was altogether irregular, and that by 
$. C. 2. LA. Ray. this certzorars. they could by no means remove the indictment; 
9711. for if one take out a certisrari to remove an indictment, and will 
Ante, 17-42 not uſe it until after conviction, or the jury be ſworn, he loſes 
Poſt. 195: 31x. the benefit of it. 


9 > 20 
Le. Ray. 1118. And for that-the-writ was quaſhed, and a new one granted 
* [ 62 ] to remove the indictment and conviction thereupon, and or- 
dered them to make it ſpecial, and give the profecutor day there- 
Vide ante, 17. upon above. 0 | 
Sg AR | 4 | | 
Poli. 83. 2 (a) See the Queen v. Orbel, ante, 42 v. Smith, Cowp. 24. 3 Rex v. Young, 
Anonymous, poſt. 105. ; the Queen v. 2. Term Rep. 472. 
Hannon, poſt. 311.— By 33. Hen. 8. (5) But fee Rex v. Nicolls, that an in- 
4. 1. to ohtain money, &c. by means of a dictment cannot be removed from ſeſſions 
ſalſe privy token, or, by 30. Gee. 2. c. 24. after verdict and before judgment; and 
by means of falſe pretences, is made an in- that if a cc: tivrari have been obtained for 
dictable offence ; but, by this laſt Nature, that purpoſe it ſhall be quaſhed, 2. Stra. 
the certior aii to remove indictments found. 1227. 
ed thereon is expreſoly taken away, Rex 


Mills 
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Mills againſt Wilkins. Caſe 76. 
Hilary Term, 13. Will. 3. Rell . f 


AND 


Michaelmas Term, 2. Anne, Roll 


TRESPASS for taking ſeveral ſkins from the plaintiff, The The miſ-recital 
defendant juſtified as an officer by virtue of the ſtatute of g. 1% of a 
1. Fac. 1. c. 22. for well tanning of leather, ſetting forth the title terial; 2 
thereof variant from the record; and averred, that the ſkins were title is no partof 
not dreſſed according to the intent and meaning of the ſtatute, the ſtatute. 


without ſhewing any particular defect. $. C. 2. Sa. 
Two exceptions were taken to the plea: 3 


Fixsr, That there is no ſuch act intitled as they ſet forth ; and 358 Holt, 662. 
though it be unneceſſary for them to ſet forth the title of the act, Hob. 310. 
or to recite it 7 E ſince they have taken upon them- 11. Co. 34. 


particular deſcription of the act they tie up their juſtification tothe 2% N. 345: 
ſtatute they deſcribe (a). —— — + 


To this exception it was offered for anſwer, that the title is no "5 — — 


part of the act, and that an act may be without any title at all, zz. 

as moſt of the ancient acts are; and therefore a variance in the 3. Peer. Wras. 
title is nothing; and for this was quoted the ſaying of my Lorp 434 

Hark, in Hardres (b), and an opinion of the whole Court. in f b 
common pleas, in the caſe of Chance v. Adams (c), grounded upon 05 
that of HALE. 


HoLT, Chief Fuftice. It is true, the title of an act of parlia- 
ment is no part of the law or enacting part, no more than the title 
of a book is part of the book ; for the title is not the law, but the 
name or deſcription given to it by the makers: juſt as the preamble 
of a ſtatute is no part thereof, but contains generally the motives 
or inducements thereof; and therefore it is not neceſſary to ſet forth 
the title or preamble, but generally © that at a parliament ſeſſions 
« held ſuch a time, &c. it was enacted; though ſome have been fo 
over-cautious, as not only to ſet forth the title of the act, but alſo | 
to do it in Engiiſh : but ſure that is too much caution z and the # [ 63] 
true way to ſet it out, if at all, is in Latin (d); and by ſetting out - 
the title ſpecially, you tie your juſtification to an act fo entitled, 2 
and if you cannot produce one you are gone: and he faid, the Pyer, 324. 
faying of HALE was ſudden (if at all), and notwithſtanding his great vide poſtea. 
veneration for his opinion, he could not agree with him. | 


GovuLD, Fuftice, agreed with the Chief Juſtice ; 


PowsLL, Fuſlice, only declaring, that he had concurred with = 
the reſt in the common pleas ſolely upon the opinion of HALE, 
reported in Hardres. . ET 


(a) 3. Keb. 641. 648. Cro. Car. 232. (e) Hilary Term, 7. Mill, 3. Rell 
ny Hard. 324. 3. Cro. $6. Staund. * 
— 


A 


e fondum 
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51 And upon this exception the plaintiff had judgment. 
Wiüzine, A SECOND EXCEPTION taken was, that they did not ſhew 
wherein the defect was, that the Court might judge whether it were 
contrary to the act or not. L 
And to this it was anſwered, that the feizure was not as an 
abſolute forfeiture, but to try the ſufficiency ;z and it would be 
hard to put an officer at his peril in ſuch a caſe to know and to fer 
forth the defect. | 
Cafe 77. Cotton againſt Martin. 
A prifoner for TYEBT upoN A BOND to come to an account. 
who 
_— and is The plaintiff had been prifoner in THe FLEET, and having 


recommitted on eſcaped was taken up by a warrant according to the late act of 
1. , © 6. parliament (a), and committed to NEwGATE. And an affidavit 

being made that nothing was due %, and the plaintiff, by his 
being in NEwOArr, being difabled from coming before a Judge 


cannot have 2 
- dayrile; anda 
perſon in cuſto- 


dy at his uit to ſhew cauſe of action, and that diſability coming from his own 


hall be diſcharg- 
ed on oath that 


wrong, viz. the eſcape ; 


nothing is due. THE Cour ordered common bail : if he had not been eſcaped, 
he might have got out by @ day- rule. 


Ante, 21. 37. 


Poſt. 95. 125. 
184 183. 225. 
„5 


Caſe 78. 


If the cuſtom of 
1 

lord may 
grant copyhold 
eftares** ro three 


«c 


(a) 1. Anne, c. 6. 

( But fee the caſe of Emerſon v. 
Hawkins and Others, 1. WiC. 335. that 
where a plaintiff has ſworn. poſit.vely that 
the defendant is indebted to him, in order 
to hold him to bail, the Court will not 
receive any affidavit to explain or contra- 
dict the plaintiff s oath ; and that even an 
aſhdavit of the plaintiffs conte ſſion that 


the defendant owes him nothing cannot be 
received, S. C. Sayer, 54. See afo 
x. Salk. 100. 2. Stra 1157. 1. BL Rep. 
192. 1. Burr. 685. 4. Burr, 2077. 
Dougl. 432. 450. 1. Term Rep. 716. 
eccord. But if the plaintiff's affidavit be 
defeQive, the Court will diſcharge on 
common bail, Huſſey v. Baſkerville, 
2. Will. 225. 


Smartle againſt Penhallow. 
Trinity Term, 2. Anne, Roll * 


(JON a ſpecial verdict the caſe was this: The cuſtom of the 
manor of Tregueir in Cornwall was found to be, that every 
cuſtomary copyhold of that manor might be granted to three per- 
ſons, habendum to them ſucceſſively, ſicut nominantur, et non aliter; 


perſons, ba- and that on the death of every tenant the lord ſhould have his beſt 
to hęaſt for a herict : and a ſurrender is found to have been to T. M 


ve * and his aſſigns, for his own life and the lives of two others. 
Fa Is. The queſtion was, Whether this ſurrender were warranted by 


* * 
6 other weg, a 


the cuſtom ? FIRST, For the whole; that is, for three lives.— 


8UznENDER to And, SECONDLY, In caſe it be not good for three lives, Whether 
£. for his own jt be good for his own life? 

Lfe, and for the | | 

ves of B. and C. is warranted by the cuſtom.— S. C. 1. Salk. 188. S. C. 3. Salk, 181. S. C. Holt, 
263. S. C. 2. Ld. Ray. 994. 1. Mod. 102. Co. Lit. 58. 4. Co. 23. Poph. 35. LI. Ray. 132 
2. Pecr. Was. 7883. 3. Com. Dig. Copy hold“ (C. g.). (C. 8.). (C. 10.) . 1. Bac. Abr. 458. 


D . ans ax — AS Kos «« am 
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the argument of this caſe it was agreed, that a leſſeg for year 
* manor may grant a copyhold eſtate in fee, and fo for ſife or lives 
and the grant ſhall be =o againſt him that has the inheritance. 
But it was urged, that if by making a leſs grant than the cuſtom 
warrants the tenure ſhould be altered, or any damnification of the 
ſervice occaſioned, ſuch grant of a leſſer eftate than the cuſtom 
warrants would be void, and a prejudice would “ enſue to the lord 


by this grant; for now it would be an eſtate for auter vie of which 6 co. 


SATIN 


PrxNHALLoW. 


*[64] 


there might be an ocrupant Ca); and then the lord would have a Vaugh. 185. to 
tenant 9 he knows nothing of, and occupancy may be of à 205. 
copybald as well as poſſeſſio fratris. It is true, a copyhold eftate . Bult 11, 12, 


ſhall not have all the qualities of an eftate at common law, as te- 
nancy by the curteſy and dower, but theſe are excreſcent intereſts ; 


Cro. El. 58. 721. 
Poſt. 68. 


and though the caſe of Yen v. Howell (b) be againſt this, yet i Cant. 427, 


ſeems that the reaſon of the prejudice which would enſue to the 
jord is ſufficient to overthrow that; and if it cannot be good in 
all, it is more conſonant to law to make it void for the whole than 
to let it ſtand in part and avoid it for the reſt ; for the cuſtom is in 
the nature of a power, which muſt be ſtrictly purſued : as if a 
tenant for life by a ſettlement have power to make leaſes for twen- 
ty-one years, and he makes a leaſe for thirty years, it is void 
even for the twenty-one years : ſo if there can be occupants, it 
cannot be good becauſe of the prejudice to the lord ; if there 
cannot be occupancy, it cannot be made good to his affigns, becauſe 
not purſuant to the cuſtom ; and then it cannot be good for the 
firſt life, becauſe leſs than the cuſtom (which is in nature of an 
authority ) warrants. | 


Again: Suppoſe it might be for the life of T. M. yet the jury 
not — found him SG Our not be intended : — if hae 
tor or for auter vie bring an ejectment, he muſt aver the term 
or the life of ceſtui que vie to continue: and ſo here the jury ought 
to have found it, eſpecialiy when they have not concluded upon a 
ſpecial point, in which cafe the Court ſhall only confider what the 
jury have made a doubt of, and all other things ſhall be intended; 
according to Cre. Fac. 622. and 6. Co. Goodale's Caſe. 


Beſides, if this were conſtrued a good grant within the cuſtom, 
the lord would loſe his heriot ; for the payment of that ſervice is 
confined to ſuch grant as is preciſely warranted by the cuſtom, 
vix. a grant to © three for lives ſicut nominantur ;” and this is no 
ſuch grant, therefore no heriot; therefofe it would be a prejudice to 
the lord, and by conſequence the grant is not good; and it will not 
be an anſwer to ſay that heriot ſerviceis an accidental ſervice ; for 
the ſtatute (e) upon which thoſe caſes of Baugh v. Haynes (d), 
and Dean of Worceſter's Caſe (e) go, that orders the uſual rents 
to be reſerved, takes no notice of heriot, becauſe it is an accidental 


2. Saund. 166 
167. 


ſervice; but here the cuſtom ſpecially mentions a heriot to be part 


de) See 29. Car. 2. c. 3. and 14. Ca. 2. (c) 13. Elm, c. 10. 


6. 20. 
6 2, Roll. Abr. 312. | n * 


of 


Smart 


Panuaiiow. 


Ante, 19, 20, 
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of that ſervice, and therefore it ought to receive the ſame con. 
ſtruction that thoſe caſes would ia caſe the ſtatute had mentioned 
heriot. | 

At another day, in Michaelmas Term, for it was ſpoke to firſt in 
Trinity Term, « 

HoovsR, Serjeant, argued on the ſame fide; and urged, that this 
could not be 2 within the cuſtom, for that is of a grant to 
three, habendum ficut nominantur ſucceſſive z and the grant here i 
only to T. N. for the life of two more and himſelf; ſoit is no grant 
at all to the two ceſtui que wie's, nor is T. M. the firſt life men- 
tioned. * And as to the objection of gui poteſt plus poteſh minus, 
if a man may grant in fee by cuſtom he may grant for three lives, 
it is true with ſome diſtinctions; if a man have power to grant 
in fee, reſerving rent, he cannot grant for life without reſerva- 
don. | 


SsconDLY, The eſtate granted muſt not only be leſs in judg- 


ment of law, but alſo in value; for if a man have power to let 


three lives, and he lets for a hundred years, that indeed is leſs in 
judgment of law, but becauſe it is not leſs in value the grant is void, 
All authorities, whether created by act of parliament or by the par- 
ty, as in ſettlements, or by cuſtom, as here, are ſtill but authorities, 
and therefore not to be varied from; and he quoted Hhitlect's 
Cafe (a), and the difference there, and put caſes upon the ftatuie 
that enables biſhops to make leaſes : If a biſhop who by the ad 
may make a leaſe for twenty-one years make it for twenty-two 
years, it is void for all; and if a man make a Teaſe by parol for four 
years, it ſhall not be good for three upon the ſtatute 29. Car. 2. 
c. 3. of Frauds and Perjuries: but he inſiſted chiefly upon an 
inconveniency that would enſue in this caſe ; for if T. M were a 
trader, and committed bankruptcy, this eſtate for three lives would 
be granted to an aſſignee, then-it would be quite out of the 
cuſtom; for then the aſſignee would hold it after the death of T. M 
during the other two lives, and the lord would loſe his heriot. 


WiLLiams contra. We are upon the conſtruction of a 


to an honeſt purchaſer for a valuable confideration.—This will be 


cod, if not to him for his and two other lives, at leaft for his own 
ie; and that will do as well for us. The ſubſtance of the cuſtom 
is, to make a grant for three lives; that is, the quantity of the eſtate; 
but whether it be to one perſon for three lives, or to three for their 
lives, is only accidental and a quality; and the quantity or conti- 
nuance of the eſtate is what is only material. The meaning and 
drift of the cuſtom is to hinder any longer incumbrance upon the 
land than for three lives, but not whether the lives named, or others, 
are to enjoy it; and ſince, by the cuſtom, it may be to three for 
their lives, à fortiori it may be to three for the lives of three others, 
for that is a leſs eſtate ; and that which we contend for is leſs than 
a) 8. Co. 69. 1. Browal. 1 | 
{«) 69 98 9 
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that again 3 and if the firſt had been ſtrictly purſuant to the Swarris 

letter of the cuſtom, as found, ſure it cannot be denied but that the * againſt 

ſeveral grantees might grant each his own eftate, and the lor iom: 

be compelled to admit each ſurrenderer ; or that they might all £ 

their eftates to one perfon, who then would have the ſame 

eſtate as we now contend for. And if fo, RAY be at the 

frſt ? For it would be againſt all reaſon, that grantees who 

claim under the lord ſhould do it, and NR himſelf ; and he 

relied upon the caſe of Fen v. Howell (a) as full in point; for the 

reaſon given there rules this, viz. thatit can be no inconveniency, 

but rather a conveniency to the lord; for ſince there can be no 

occupancy of a copyhold eſtate, it would be more advantageous to 

the lord to have ſuch a t as this than to have it to the three J 
named for their lives ; for upon the death of the tenant 

who takes for his own life and two more, the eftate would come #®* [ 66 1 

to him again, whereas in the other caſe it would go to the next in | 

remainder : and there is a known diverſity between the lord pur- 

ſuing a cuſtom and one acting by a bare authority; the one has 

ww bh and an intereft, and therefore may dolefs ; the other has a 

bare authority without any intereſt, and for that reaſon cannot v 

from it {b). But ſu this point were againſt me, at leaft it 

will be good to T. M. for his own life, for that is leſs than for his 

own and two lives more (c). If by cuſtom the lord may grant 

for life, he may grant durante viduitate, though ſuch a grant were 

never made before; yet becauſe, at moſt, it can go no farther than 

the cuſtom warrants, and that poſſibly it may determine ſooner, it is 

good: So far of the grant as goes to him for life is good; and if the 

words & and for the lives of A. and B.“ be repugnant or void, let 

them be rejected, for a void clauſe will be the ſame as if it were not 

in at all, Hobart (d) makes a difference, that where a tenant for years 

grants all his eſtate habendum after his death, the grant is good and 

the habendum void ; but that where all is one entire ſentence, as 

if he had granted his eſtate after his death, the grant is all void: 

and ſome books make the difference where an implied eſtate is 

granted in the premiſes, for that may be avaided by an habendum, but 

otherwiſe of an expreſs eſtate; as if a feoitment be © to A. habendum 

«to him and his heirs after the death of B. the whole is void by the 

babendum; and it may be reaſon, that where an habendum may 

encreaſe an eſtate it may likewiſe avoid it if it be againſt law ; but 

here the habendum cannot encreaſe it, for it can make it but for 

life, and therefore cannot deſtroy it. There can be no occupant of 

acopyhold eſtate for two reaſons : T HE FIRST, Becauſe there can+ 

not be a tenant of a copyhold, but by ſurrender and admittance, 

SECONDLY, The ſtatute concerning ſpecial occupants (e) does See 6. Co. 37. 

not extend to it, becauſe there were no occupants could. be cor. 

before (/), and that the making it now would turn to the prejudice *: Sid. 236. 


(«) 1. Roll. in. (f) Adjudged in the court ofcommon 
7 be no occupaney; ago gquare de been 
(9) Seng. Gar. 8.6. . and 14. Gr, 2. Nos ts the former aliens, 


> 
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rr of the lord; and the general words of an act ſhall not be extends 
co a copyhold eftate, if it may prejudice the lord. "Þ 

PENNALLOW. Ons | 

1. Yern. 234 As to the objection, that the verdict does not find the life d 

2. Vern. 263. 7. N. to continue, I anſwer, that ſhall be ſuppoſed to continue 

8. Mod. 352. until the contrary appear: and he quoted ſome caſes, that where 

a2. Med. 123. one, having a bare power, exceeded that power, it ſhall be good for 
what is within the power, and void for the reſt /a), | 
there be a letter: of attorney to deliver ſeiſin to A. and he 
deliver it to A. and B. it is good to A. and void to B. though 
the making of livery is as entire an act as the limiting an eftate 
can be {b). | 


HoLT, Chief Fuflice, and THE Cour. If the cuſtom be ty 
grant a copyhold eſtate for three lives, the lord in fee of the mana 
cannot exceed that, and a lord at will of it may go fo far; for iti 
not material what eſtate the lord has in the manor : and ſure he who 

may grant for three lives may grant for one life; as if the cuſton 

be, that he may grant a copyhold in fee ſelummodo, yet he may 

[67 grant in tail, for life, or for years, ® and here the three lives are only 
the extent of the cuſtom, but not to bind a man to the formality d 

an eſtate for three lives. The cuſtom in this caſe conſiſts of three 

parts: —FIRs r, The conſtitution or creation of the eſtate, viz, 

that it be by copy.—SEconDLyY, The extent of it, that it ſhall nat 

exceed three lives.— I HIRDLY, The manner of granting it, 

that if it be to three, they ſhall not take jointly and in preſent; 

according to the courſe of the common law, but that the fiſt 

named ſhall take all for his life, and the ſecond all for his life, and 

4 Co. 23. a. 30. fo of the third. If the cuſtom then enable him to let for three 
a. | lives, it will enable him to do it for one; as if the cuſtom were to 
Godb. 20. grant in fee, he might leaſe for life, remainder for life, or in tail 
Go 3% Temainderin fee; for thecuſtom i ire eſtate; 
Cro. EL. 3a. nder in fee; for the cuſtom is not to grant one entire eſtate in 
373. fee : if the cuſtom be to grant for life, he may grant durant 
Med. 627. viduitate, though that be another limitation than for life: and 
1 RolL Ab. $22. ally where the cuſtom is to grant to three for their lives, 
= abendum ſucceſſev? ſicut nominantur, there likewiſe the cuſtom is, 
that the tenant in poſſeſſion may by the ſurrender of his eſtate 


defeat the remainders. 


And Hor, Chief Juſtice, put a late caſe in this court, where 
upon a ſpecial verdict this cuſtom was found, and the firſt of the 
three purchaſed the manor 3 and the queſtion was, Whether, 
inaſmuch as he had a power to fruſtrate the two remainders by ſur- 
render, he, by his purchaſe of the manor, had extinguiſhed them 
And there it was held to be no merger or extinguiſhnſent of the 
eſtate, becauſe the cuſtom of deſtroying the remainders is confined 
to the formality of the ſurrender ; and the purchaſe of the manor, 
though it be, between the parties, a ſurrender, yet it ſhall not be 
_ conſtrued as ſuch to other purpoſes, v:z. to deſtroy the remainders 
and if the grant had been only to T. M. in this cate for his own lite, 
that had been good; and if he had granted it to another grantee, he 
would have been tenant pur auter vis z and why may not that be by 


(#) Co. Lit. $2.25. (5) Perkins, 189, 


tg 


. 
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| grant as well as by meſne grants? I cannot tell; for this 
5 eſtate capable of occupancy ; and if the firſt of the three 
commit a forfeiture, he in remainder ſhall not enter, but the lord 
all enter, and hold it during the life of ſuch firſt tenant, 


As to the objection, that the heriot would be loſt, that is 
not ſo ; for the would have a heriot upon the death of every 
t-nant, and upon the death of 7. N. here, and he is the only tenant; 


and though he has none on the deaths of the ce/fuy gue vies, it is 


becauſe they are not tenants. ' - 
As to the objection, that the jury does not find the life of 


J. M; it would be neceflary to aver it in pleading, but not in a 


verdit ; and we ſhall not intend him dead, eſpecially when the 
plaintiff makes title againſt him, and therefore ought to alledge his 
death, if the truth be ſo. 


* But ſuppoſe T. M. had become a bankrupt, and this eſtate been 
aligned. I aniwer, Suppoſe it were to three ficut nominantur 
ſucceſivè, and the tenant in poſſęſſion become @ bankrupt, ſhall not 
the caſe be the ſame ? for the aſſignee ſhall be tenant pur auter 
vie, And the objection wiil be the ſame; for this is a conſequence 
upon the interpretation of the act of parliament, and ſhall not at all 
prejudice the lord; for if the aſſignee die during the life of the co- 
pyholder bankrupt, there will be a caſe out of the cuſtom by the 
tranſmutation of the tenant by the act of parliament, and yet the 
lord ſhall have his heriot ; for it never was the intent of the ſtatute 
to put the aſſignee in a better condition than his principal, whoſe 
eltate he has, would have been in, nor to work an alteration of tene- 
ment to the prejudice of the lord: this is ſuppoſing that the copy- 
holder ſurviving ſhould not have it back again; and if he ſhall have 
it again upon the death of the affignee during his life, then the lord, 
by original cuſtom, ought to have a heriot, and a ſubſequent act of 
bankruptcy ſhall not defeat him of it; and if the copyholder had 
died, living the affignee, and thereby his intereſt determined, as 
ſome thought it would, Who ſhould pay the heriot ? 


SMAnrTLE 


againft 
P3XKALLOW, 


*[68] 


But upon this point they ſeemed cautious of delivering any . 


opinion, but reſerved themſelves until that matter ſhould come to 
de a queſtion, for they ſaid it was worth conſideration. 


PowELL, Fuftice, ſeemed to incline, that if the aſſignee had died, 1. Roll. Abr. 


> 


living the copyholder, the lord would immediately have the land; © 204. 
for the whole intereſt of the copyholder was veſted in him by the jan, 29. 
ſtatute, 3- Com. Dig. 
And Powys, Juſtice, thought, that upon the death of the cos . Cp 
pybolder the eſtate of the aſhgnee would determine, though the (. 41. 


ſtuy que vies were living, 


Here iT was AGREED, that if a grant be made to A. for the 
lives of B. C D. and 4. dies, the lord ſhould have the land again. 
though againſt his own limitation, becauſe there can be no occu- 
pant of a copyhold eſtate _— a ſpecial cuſtom ; and this would 

2 be 
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SMarTLE be no miſchief, becauſe the failure would be on the ſide of th, 
2 tee only; for if rent be granted to one for three lives, and be 
PunnAtLow. qie without diſpoſition, living ce/tuy gue vies, yet the grantor ſha 
| hold the land diſcharged, becauſe occupancy cannot be of a ren, 
for that only can be of lands which paſs by livery, whereby th, 
freehold paſſes, and ſhall not revert again until the limitation be 

determined, and it is for the fake of a præcipe of a ſtranger. 
And PER TOTAM CURIAM the grant was held good. Ar 
the fame objection of bankruptcy might be made in the caſe of 

Fm uv. Howel (a). 


(s) 1. Rall. Abr. 522. Ante, 64. 
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| - | *[69] 

Leonard againſt Stacy. Caſe 79. 
T* caſe was: A cheat bought a quantity of goods from if. 4 defraud B. 
the defendant upon credit, and fold them to the plaintiff. of goods, and ſell 
The defendant diſcoyering that he was catched, and that em to C. and 
the goods were come 'to the plaintiff's warehouſe, takes out 4 EY e, ö 
replevin out of THE SHERIFF'S COURT in London, and with property there. 
ſeveral others takes the * goods again. And for this the plaintiff in, replævythem, 

brought treſ | C. may bri 
mag we EE 
taking. 


c poſt. 1 S. C. Holt, 143. Poſt. 87. 103. x. Salk. 5. 94. 2. Lev. 1. Vent. 
Ld. Ray. «Cie Dig. « Treſpaſs" (C. 2.). * * 


Hor 'r, Chief Juſtice, ſaid in this caſe, 1 

FirsT, That in replevin, if property be claimed, and notwith- In h, for 
ſtanding the party replevies, * ns and the claim on On ends 
notice of property ſhall be the ſole itfue. 8 9 
ty, the notice only is an iſfue. Poſt. 81. 103.—1. Salk. 5. 94. 2. Lev. 92. 1. Vent. 127. 


SECONDLY, If ſeveral perſons are declared againſt, and ſome Defendants un- 
under a fimul cum, to take off the evidence of thoſe that come der a fl cum 
under the fimul cum ſomething muſt be proved againſt them, and ug, * —— 
likewiſe endeavours uſed to take them, as proceſs taken out againſt there is evidence 

THiRDLy, If treſpaſs be againſt two or more, and one demur, Damages where 
and another plead to iſſue, the es aſſeſſed upon the iſſue ſhall one pleads to 
ffect him that demurred, if the demurrer be ruled againſt him: 4 and another 


{ 


! 
4 
4 
| 
5 
i 
1 
4 
f 
; 
4 
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Lzoxand fo if treſpaſs be for breaking a houſe, and entering into a clo, 

ra againſt one who pleads not guilty as to one, and demurs to the othe; 

STACY. there the jury muſt find damages ſeverally for the zo guilt, 
and conditionally upon the demurrer : (o if there be two d. 
fendants, and they vary their pleas as to the parcels in the deck. 
ration, . | 

Perſons con- Some of the defendants here would give evidence, that they 

_— 3 were no farther concerned than as apprarſers to appraiſe the 

[ in 2 

wrongful reple- gOOds. 

yin ae ueipa Hor, Chief Fuftice, anſwered, that there could be ny 
appraiſement in replevin; and if there could, the taking here 
being tortious, he, being there all the while, would be guily 
of it. | * 


A Bene muſt be Beſides, if the law give a man à licence for the doing a thing, 


_ in treſpaſs you mult plead it, and not give it in evidence upon not 


C = 
Cro. Jac. 377. Suuty 
$04. 5. Com. Dig. ( Pleader” (3. M. 35.) 3 and ſee the caſe of Bennett w. Allcott, 2, Term Rep 166, 


Caſe 80. | Barber again Dennis. 


Trover lies by « HE widow of a waterman, who, as was ſaid, by the uſage d 
* . Bae T WATERMAN's HALL may take an apprentice, had hw. 
earned by his Prentice taken from her, and put on board aqueen's thip, where he 


apprentice. earned two tickets, which came to the defendant's bands, and for 

S. C. 1. Salk. 68. which the miſtreſs brought trover. _ # 

Cro. Eliz. 633. Axp ir WAS AGREED, that the action would well lie if th 

5 3 415. apprentice were a legal apprentice, for his poſſeſſion would by 

Vezey, 33. that of his maſter, and whatever he earns ſhall go to his mal- 
ter, | 


Quere, Haf-. But it was objected, that THE Company oF WarTts. 


IEEE: MEN is a voluntary ſociety, and that being free of it does 
— freeman not make a man free of London : $0 that the cuſtom d. 


of "Laden. London for perſons under one-and-twenty to bind themſelves 


apprentices does not extend to watermen; which was agreed by 


. 


Indentures of Then it was ſaid, that the ſuppoſed apprentice here was n 
ND, 1 apprentice, if the indentures be not enrolled purſuant to the 
led. | of parliament of 5. Eliz. c. 4. and if he were not a legal ap- 
3 hs prentice the plaintiff had no title, 2 
: But Hor r, Chief Fuftice, ſaid, he would underſtand him an 
apprentice or ſervant de facts, and that would ſuffice againſt then, 


being wrongdoers. 


Anonymous 
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Anonymous. Caſe 81. 
N another caſe, which was action of covenant againſt an Ia maſter may 
apprentice for leaving his ſervice, _— his licence 
. an appren - * 
Hour, Chief Juſtice, held theſe two points: lice, &c. f 


Fixsr, * That if a maſter licenſe his apprentice to leave hi ® 
eannot after recal tnat licence. | vor 6 ve him, he [ 70 ] 


SECONDLY, That if a maſter bring covenant for leaving In whatcaſe rigy 
his ſervice at ſuch a time, and the defendant Juſtifhes by vir- is material, | 
tue of 4 licence at that time, the maſter cannot upon that de- Poſt. 220. 
claration give evidence of a leaving him at another time, for — 
there the lime is material, and is not like a tranſitory matter in Cro. Cx. 

+ Yar. 5 
treipals, : S. Com. Dig 
2 | © Pleader® 


( 12}, 
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——— EEE ammo——_ 


Brigs againſt Collingſon. | Caſe 82. 
RESPASS for breaking the plaintiffs houſe, and enteri = In treſpaſs 
rr. breaking 
ſuch a value. 8 entering 
The defendant pleads not guilty as to the breaking of the houſe, and carrying a- 

and juſtifies guaad the entering, taking, and carrying away the way his goods, 

; for that . is an ancient borough,in which there is an ancient the detendant 
court to be held by virtue of letters patents, et conſuetudinem curiæ 22 2 Sully 5 
pred, every three weeks on T bur ſaay, and that it has conuſance ing, and juſtify 

of all debts and actions ariſing within, &c. not exceeding forty the entering, by 
pounds; that ſuch a day and year J. S. did there levy a plains virtue of pro- 

for fifteen ep inſt the plaintiff for a cauſe ariſing within de #9m an 


fot 
and 
tha, 

* 


their juriſdiction; pledges ; and made proteſtation to fol- yur f nag 
low, &c. — cmd was directed to the defendant to as — carry- 
ſeize his goods and chattels, in order to bring him to appear ; that ing away ; gu. 
by virtue thereof they attached him by — — and chattels in u Bra. 

the declaration mentioned, and them ſafely ept to the intent to ; Ir. ab, 


compe] an appearance. 4 3 16. Mod. 25. 


C : Ray. 410. 
3 on demurrer to the plea, took ſeveral dene 903. 
8. Mod. 
Fus, Stra. 88 509. 


220. 2184. 
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Court held by FirsT, They ſhew the court to be held by letters patent and 


how patents ciſtom, which is repugnant. | 
cuſtom. 4 
2. Jones, 165. PRAT contra, We ſhew the court was held by ſeveral letters 


3-Lev. 141-243- patents, and we need not ſhew by what king or queen, or the date 
Latw. 915. of them; and as to conſuct. without tempore cujus, &c. it does not 


2457: 24% imply a preſcription, but only an uſage. 


Court held ac= SECONDLY, It is ſaid to be held according to the cuſtom of the 
cording to cui ſaiq court, which is abſurd; for it ſhould be, by cuſtom of the vil 


dom al the court or borough in which it is held. 
See the caſe of Willams v. Jones, B. R. H. 298. 


A juſtification THIRDUx, It is not faid that the proceſs was delivered to them 


© by vaweotpro» ſo as they might execute it; and the virtute cujus is not traverſable; 


= 3 and therefore in all pleadings where the ſheriff juſtifies by vittue 
detvercd to the Of a writ, he alledges, that before the execution the writ was 


dc tendant. delivered to him, and the virtute comes after, otherwiſe anybody 


2. Lev. 19. might take upon himſelf to execute a writ ſued out, though not 


3. Lev. 93. 1 im. 
Len delivered to him 


% Fleader“ PRAr contra, We are upon a general demurrer, and we ſay it 
( M. z). was directed to us, and that by virtue of it we ſeized them, which 


5 is impoſſible to be true if it were not delivered to us. 


The bali of aa FourxTaLY, The attachment ought to be moderate and rea- 
ien © ſonable, as to the value of twelvepence, eighteenpence, or twa 


_ -who abuſes the 


G is a ſhillings, at firſt, and if he did not appear upon that, to double that 
Felpaſſer 9b .. infinitely ; and here they have taken all the party's goods ; fo 
110 that if we had come with affidavits of this oppreſſion, you] would 
Foſt. 139. have granted an attathment for the abuſe; and if one abnſe the 
8. Co. x46. authority the law gives him, he is a treſpaſſer ab initzo, for the 
2. Noll Ab. 561. di verſity is between licence of law when abuſed and actual licence 


223 of the party (a). 


_ 4+ Mod. 301. PrAT contre, The proceſs is to attach him per bona et catallg, 


— and the law does not define how much they ſhalt take ; and it is in 
2 BiBep: 3's plaintiff's power to have all by giving an appearance, and they are 
7. Ter. Rep. 12. Only to be a pledge for his appzarance in the mean time. 

5 | hy 
* 71] „ * FiFTfLy, Though they were aware they muſt ſhew a 
juikfies under a return; for whenever the ſheriff, or officer to whom the 'writ is 
writ, he muſt directed, will juſtify under it, he muſt ſhew a return, otherwiſe if 
ſhew it re- under bailiffs to a theriff (5) ; and here they only ſay, debito mate 
turned. retornat. which might be if they had returned nulla 5 and the 

| Court could not make them mend or change it. 


PraT contra. We ought to make: a return true, and 
we have fo done; for when we confeſs that we have taken the 
gm and alledge a return debito modo, that muſt be according to 


See the Six Carpenters Caſe, 8. Co. 146. (3) c. Car. 446. 
: Sir 


* 


* 
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$1xTHLY, We charge them in the declaration with having Bas 


Ikea the goods and carried them away, and they juſtify only the. 42 . 
— — ſay nothing as to the carrying away. . 
TrxvoR, Chief Juſbice. Vou have not anſwered the carrying 
away, fo it is not within your zet guilty, nor admitted by your 
juſtification 3 for if you juſtified the carrying them away, perhaps 
vou would have given them a new cauſe of demurrer, for they 
ſhould not have carried them away until failure of appearance: as to 
the exceſs, that will not make it a treſpaſs, for that is only an 
irregularity 3 and your ſaying in' the declaration that they were of 
ſuch values is nothing. 8 | 
Cur1a accord. and ſeemedyſtrong for the plaintiff for want of 
anſwer to a/portation. but gave him time until next Term to main- 
tain it. | | 
Biſhop of Durham azainft Ladler. _ Caſe 83 
DEBT UPON A BOND conditioned for the obligor's ſubmiffion Debe upon 2 
to the church. bond 28 — 
N biſhop for 
The bond was given in the year 1693, and there being a gene - miſſion, &c. | 
ral act of pardon ſince that time, | -:-4 '$. Ola Di. 


The queſtion was, Whether, ſince that act took away the - e 
offence and excommunication, it would not likewiſe diſcharge the 4 
bond? ; 85 | 

And the caſe of the Biſhop of Exeter v. Sterling in my Loxp 
HaLe's time, now in Levinz's Reports (a), was remembered, and 
ſaid, that there never was any judgment upon THE ROLL. 


It went over to be ſpoke to thif Term. 
(a) 2. Lev. 36. 


; „ 
Michelſon againſt Cawſey. Ciaſe 84. 


AN ACTION UPON THE CASE for the eſcape of one taken upon W<7% in an | 
the proceſs of an inferior court. The plaintiff declared, that en , for an 
ne levied a plaint ſuch a day, &c. ; that proceſs iſſued, and was de- = 0 — 
livered to the defendant, who, by virtue thereof, took the party at oulbat ns fats. 
ſuch a place, &c. and ſuffered him to eſcape, per guad, &c. rior court, he- 
The exception taken to the declaration was, that it did not ſhew — 1 | 
by what authority the court was held, and then the whole pro- the declaration 
ccedings were void, and therefore the impriſonment was falſe, and * What autho- 
the eſcape no offence or injury to the plaintiff, n+ Send * 


Ante, 61. Vaugh. 93, 94. Vel. 46, Cro. EL 489. Cro, Jac, 184. 493. 532. Cro. Car. 
1. Jo. 451. Ld. Ray. 1543. 11. Mod. 50. 12. Mod. 598. Ld. Ray. 424. 555. 651. 705. — 


753% dern. 573. 901. 951. 2326. 3. Com Dig, © Courts” (P, 6. ). 5. Com. Dig. « Pleader” (E. 18.) 
1 N And . 


Micnzr ow 
againſt 
Cawszr. 
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And for this was quoted Turner's Caſe (a), where, in leading 
a judgment in an inferior court, the party was forced to ſhew 6s 
authority of the court, and to give it juriſdiction. And if fo in a 
plea in bar, which is good to a common intent, d fortiori it will be 
in a declaration which charges the party, and therefore muſt be 
certain to all intents : and here if there were no legal court, or ifit 
wanted juriſdiction, the officer would be liable to an action of falſe 
impriſonment, and likewiſe to an eſcape. And it was faid, that it 
is eflentially neceſſary, let the plaintiff be a ſtranger or privy, to 
give the court juriſdiction. | 

CarTHEwW anſwered with this diverſity, that any who is an 
officer of the court, or acts under the authority of it, and by conſe. 
quence ought to be conuſant of it, ought in pleading to ſet it 
forth; but i rs, as the "plaintiff is here, need not do it. 
2. The 2 proceſs, and the arre/t, are only inducements 
to the action, and the eſcape, whereby, &c. is the ſubſtance ; 
therefore it ſuffices if the ſubſtance be well ſet forth, and that is 
done here. And for this he quoted the caſe of Hodges v. 
Meyſe (b). Beſides, he urged that though this would be the 
cauſe of reverſal or irregularity, yet the ſheriff could not take ad- 
vantage of it. In the caſe of Gould v. Stroud (c), an action for an 
eſcape was brought againſt a ſheriff; and it appeared, that the action 
was brought upon a judgment in WESTMINSTER-HALL by an 
adminiftrator, and that adminiſtration was committed to him by the 


ordinary of another dioceſe, ſo as it was utterly void ; and yet 


pl=intiff had judgment. 


Tt vox, Chief Fuftice, and BLENCOE, Juſtice, conceived the 
law to be, that where-ever one juſtifies by virtue of proceedings of 
an inferior court, or makes it a ground for an action, he ought to 
ſkew the authority by which the court is holden, and that the whole 
of the proceedings were the git of the action here, and if that were 
actually void, that the plaintiff ought not tohave judgment, though 


the officer cannot take advantage upon error in proceſs. But they 


doubted whether the defendant, having taken upon himſelf to ar 
him, did not thereby make himſelf liable to an eſcape. 

But Tracy, Fuftice, ſeemed to differ from them, upon the 
authority of Hedges v. Meyſe (d). | ö 


And it was Curia adviſare vult. 
{a) 8. Co. 233. 2 V 3. in king's bench. See alſo Cu 
) Cro. Cr. 45, 46. Tux. 89g. 2. Mod. 195 


(% Gonld v. Stroud, Mich. Term, (4) Cro. Car. 45. 
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Warren againſf Mathews. Caſe 85. 


ER CURIAM. Every ſubject of common right may fiſh an, ful hing 
P with lawful nets, &c. in a navigable river, as well as in 3 C . Se. 
the ſea (a), and the king's grant cannot bar them thereof; 35, 
but the crown only has a right to royal fiſh, and that the King 2. Salk. 637. 
only may grant. 6. Com. Dig. 56, 

(a) See Lord Fitzwalter's Caſe, 1. Turner, Cowp. 16.; The Mayor of 
Mod. 106. 2. Lev. 139. ; Carter v. Mur- Oxford v. Richardſon, 4. Tem Rep. 437. 
cot, 4. Burr. 2164. Seymour v. Court- But ſee the judgment in this laſt caſe 
neſs, 5. Burr. a8 14. Mayor of Lynerv. reverſed, 2. H. BI. Rep. 182. 


Anonymous. | Caſe 86, 


HE Covar HELD, That let a proſecution be never ſo ma- No a&tion for 

liciouſly carried on, yet if there be probable cauſe or ground malicics proſecu 

for it, no action for malicious proſecution will lie (aj. , — — 
ble cauſe. Ante, 25.—4. Burr. 1971. Poſt. 216, Ld. Ray. 81. 377. 


— 
XJ 
— 


action for malicious proſe- diction, Godlin v. Wilcox, 3. Wils. 30a. 

ill not lie for bringing a david] Atwood v. Monger, Stiles, 378. but in 
inti no ſuch caſe it muſt be a want of original jz- 
becauſe it is a claim of - riſdifion, Watchouſe v. Bawd, Cro. Jac. 
u v. Roberts, 2. Salk. 14, 15. 133. But to maintain this action it is now 

vide Wateren v. Freeman, Hob. 260. ſettled that the plaintiff muſt ſhew both 
it wi j malice and a want of probable cauſe, Bull 
. i N. P. 14. but malice may be inferred from 
424 Skinner v. Gunton, 1. —_— I 
228. or for ſuing in a good cauſe Sutton, 2. Term Rep. 544. Reynolds v. 
ia a gourt that has not juriſ® Kenedy, 1. Wils. 232. 
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Saunders againſt Melhuiſh. 


ELHUISH had got an unknown perſon to aſſume the name 
of tenant in poſſeſſion, and to perfonate him in receiving a de- 
the claration in ejectment; and, upon the uſual athdavit, tricked the 
Court will order Plaintiff out of his poſſeſſion. 
— ber And the matter being made out by affidavits, and even by the 
ties to anſwer affidavits of the two comrogues, viz. he that delivered, and the 
interrogatories. Other that received the declaration, 
S. C. Ante, 
OD Hole = Tus Coux v ordered reſtitution ; for no man's poſſeſſion ought 
2. Barnes, 125, to be diſturbed upon the affidavits of ſuch infamous witneſſes. 
4 Buns, 157- And Melbuiſh, the plaintiff in ejectment, attending, was com- 
313. 398. 445. mitted to anſwer interrogatories. . | 
4, "od Die For Hor r, Chief Juſtice, ſaid, When one is put to anſwer 
« Chancery, interrogatories for a fact fully proved againſt him, he ought to 
(D. 3.) anſwer in cuſtody ; but where it is any thing doubtful, the courſe 
Tidd's Prac. 52. is to put him to anſwer, that is, to bind him by recognizance to 
© anſwer. And in either caſe, if they purge themſelves upon oath, 
they are diſcharged ; bur they may be proſecuted for perjury if 
they ſwear falſe (a). And it the — —— de not exhibited 
in four days, by the courfe of the court they are diſcharged. 


(a) 2. Jones, 178. 3. Burr. 1329. Dougl. 498. 2. Hawk. P. C. ch. 2a. . x. 


Caſe 88. The Caſe of Elderton, Porter, and Others. 
No. Whether TRE defendants were taken up by a warrant from the LoRD 
1 HIGH STEWARD, treaſurer, comptroller, and clerk of Taz 
2 | 


of Green Cheb on EEA CLOTH, ſetting forth a complaint made to THE BOARD 
can, as juſtices, OF GREEN CLOTH, of a forcible entry made by them into 2 houſe 
commit 2 man in Scotland: ard, in the queen's royal palace of Mhitehall, riot- 
to © the porter ouſſy, and in contempt of the privileges of the queen's palace, and 


* of the verge.“ ithout warrant from THE GREEN CLOTH. 
S. C. 2. Ld. Ray. 


978, The warrant was directed © portatoribus virgarum hoſpitii of 


8. C. 3. Salk. 91. 4 the queen; and they not giving bail, were committed to Lover, 


284. er of the palace, & to receive and keep them till they gave bail 
A 28 E _—_— at the next ſeſſions to be held for —— 
x. Vent. 169. * until he received further directions from THE BOARD OF GREEN 

*[ 74 ] crorz;“ and“ being brought up by habeas corpus, a return was 
2. Mod. 181. made to the commitment for the cauſe aforeſaid, by the perſons 


Philip's Regale aforeſaid, all of whom were returned to be juftices of peace for 


nece ſſarium, . 
hap. x. and 3. THE VERGE: | 

Pryn on 4. Inſt. MoxTAGUE took theſe exceptions : 

I>, I9. | 


12. Mod. 102. FIRST, The warrant ſets forth an information made to this 


IF ee board, without ſhewing what board; and if it had expreſſed Tas 


Stobbs, 3 Term ZO RD OF GREEN CLUTH, it had not mended the matter; for as 


Rep. 735- 


yo „ „ Aa. DPR 
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ſuch their power is —— the ſervants of the family, and over Tyz Catz or 
none elſe, even in Cafe of treſpaſs or bloodſhed, or any other Fs. ge | 
breach of the for that A e them a power is the Ora. 
ſtatute of 33. Hen. 8. c. 12. and therefore they have no farther 

authority than that act gives them. 1 


SxconDLY, The queen did not then actually reſide there, nor A ratact re- 
does it ſet forth that ſhe did, and it cannot be ſaid a breach of pri- > 2 — 
vilege, for two reaſons: Firff, The queen's honour js as much — = king | 
concerned that the proceſs of law ſhould be duly executed, as in whouy remo 
the privilege of her palace. Secondly, By the late act of parlia- from it. 
ment all privileges are taken away; and that act is to be conftrued Sa gr. 284. 
favourably in the execution of juſtice. ; 


Tump, If it y ſaid, that they have conuſance of it as juſ- 1 juſtice _ 
tices of peace, they ſheu}d have committed them as ſuch, and un- dot menen 
der a proper officer, as conſtable, &c. — 2 

| Ld. Ray. 65. 100. 213. 323- 353. 396. 424. 


FouRTHLY, The concluſion of the commitment is not legal; Concluſion of 
for it ſhould be, © till they are delivered by due courſe of law; nt of c 
but this is, © till they find ſurety for their appearance at the next 
© court of THE VERGE” (a), and it is not faid when that is to 
de, or that ever there will be any. | | 


'FirTHLY, They ſay, it was in breach of the privilege of the 
queen's court, but they do not ſtate what thoſe privileges are, 
that the Court may judge whether this fact be againſt them. 


NorTHEY, Attorney General, for the return, 


Fixsr, The authority of the party committing never appears 
upon the commitment, but always upon the return, and that is the 
right way. It is objected, that they have no power to commit as 
A BOARD. But I anſwer, that it is not neceſiary to inquire into 
their power as they are A BOARD now, for though they meet 
there about other buſineſs, their being there . al not make 
them ceaſe to be juſtices of the peace, and they have their ſeſſions 
for THE VERGE, and the commitment is, © till they find ſurety for 
« their appearance at the next ſeſſions of THE VERGE.” It never * 2 262. 
was the intent of the late ſtatute () to expoſe the queen's palace 4 _—_ = 
to the diſorder that often attends execution of proceſs : and he 1. Mod. 76. 
quoted Jacob HalPs Caſe (c). "There needs not an act of parlia- vid. 3. Inſt. 24. 
ment to make A PALACE, for it is the king's right to declare a 27-AT pl. 49- 
7 palace, and the privileges follow of conſequence ; King [7 5] 
Villiam declared KENSINGTON a palace. Warrants are not Philip's Regale 
like pleadings, as being made by perſons entruſted with the exe- neceſfarium, 
cution of the law, but have not the nice knowledge of it. Com- . 1-204 5. 
mitment till he find bail, or commitment generally for want of nag dr, 


| : kins LL. Zthcl- 
| Rani, p. 63. and Hen. 1. p. 245. . Salk. 348, 349. 351 Ke. 
(s) 2. Inſt. 52. 591. 1. Lev. 230. (3) 3 * 
Car. 558. 5. Mod. 308. 2. Hawk. (c) 1. Mod. 76. | 
P. e. ch. 16. J 18. ne. | 


bail, 
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Tar Carz er bail, is the fame; for whoever is committed for want of bail, is in 
ExDzzTON truth committed until he find bail. Where-ever there is a 


Fon rz, Ax 


Ort. 


[76 


. 


the privilege of a palace is incident to it, whether there be an 
actual reſidence or not; and the ſtatute of 33. Hen. 8. c. 12, 
was needleſs, it makes this cafe the ſtronger; and that 
ſtatute ſetting limits to WHITERALL, ſhews that there are local 
privileges belonging to THE PALACE; and what can they be, if 
they be not that ſomething may be lawfully done elſewhere that 
may not be fo done there? is being in the outward part of 
THE PALACE makes no difference, for they ſhall ſet no other 
bounds to privileges than the act has done here. 


HoLr, Chi- ice. It need not appear in the warrant or 
commitment 4 were juſtices of peace, but that is al 
upon the return. Theſe fellows are very wilful, for either 
are right or they are wrong, and why may not they find bail, and 
have the matter determined legally? There is a commiſſion of 
cyer and terminer, and a commithon of the peace for the verge; and 
THE LORD STEWARD has only a commiſſion for the Veet 
The matter therefore will be only this, Whether this being done 
within THE QUEEN'S PALACE, and ĩt not being ſaid that the queen 
was actualiy reſiding there; that is, Whether the privilege be not 
confined to the 3 — Another queſtion will be, in caſe it be 


conſined to a reſidence; What will amount to a reſidence? For 


poſe the queen were at iudſor, and a murder was committed 
at Whiteball, ſhould THE LORD STEWARD judge of it upon 
the ſtatute of 33. Hen. 8. c. 12. ? Or ſuppoſe it were now at 
Winchefter ® 


Nox rg, Attorney General, put the caſe of Burchett (a), 
who killed his keeper in THE TOWER, and though the king did 
not reſide there, yet becauſe it was in his palace, his hand was 
cut off firſt, and after he was hanged. 


HoLT, Chief Fuftice. Though the words of the ſtatute be, 
« or other houſe where the king is reſident,” thoſe words are 
to give the ſame privileges to houſes that are not palaces during 
the king's reſidence. As to the objection, that they are com- 
mitted for not giving ſecurity to appear at the ſeſſions of 1 
VERGE, and it does not appear that they have juriſdiction of it, 
we are judicially to take notice of all things belonging to Tas 
QUEEN, and by conſequence of the power and juriſdiction of 


che ſeſſion of THE VERGE of the palace. 


PowELLy Fuftice. Sure the words & other houſes where the 
« king reſides,” is only applicable to houſes, not palaces, and fure 
the privilege of a e is not canfined to actual reſidence (0) 
And he inſiſted on Burchett's Caſe aſoreſaid. f 


Tur 0THER Two JUDGES ſeemed of that opinion : 2nd beſides, 
if it were confined to a reſidence, the queen's ſecretary of ſtate 
keeping his office here, would be good evidence * of a reſidence. 

(e) 3. Inſt. 246. (s) See x. Hawk, P. C. c. 21. ff. 
| ; PoweELL, 


i. 2» oo — fm. Ax Fw eo 
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pow LU, Juſtice, ſaid, that he had known arreſts condemned for Tas Oi or 

being in / hiteball without leave; and iſ an arreſt be made in min- Nee 
r. Jall, ſitting the court, it is a contempt; andwhy may not it bethe * Gn. 

fame if in THE QUEEN'S PALACE, to the diſturbance of the queen = 

or her ſervants ?. And the conſequence might be very dangerous, to 

ſuffer a number of fellows in a rude manner, under cplour of proceſs, 

to enter into THE QUEEN'S PALACE. It is true, we do not know - 

in this court that THE BOARD OF GREEN CLOTH has juriſdiction 

here, but the members are returned to be zy/tices of the peace, and we 

know there is à commiſſion of the peace, and of oyer and terminer, 

for THE VERGE, Which gives power to puniſh riots, treſpaſs, &c. 


He ſaid farther, that THE MARSHAL of the queen's houſe is 
the gaoler, and that the commitment properly ought to be to him; 
but perhaps it might be to the porter, in order to carry the priſoner to 
THE MARSHAL, as in this court to @ tip/taff; but ſtill the com- 
mitment ought to be to THE MARSHAL, and their authority is 
to commit as juſtices of peace, and not as @ board. It is true, if 
the commitment had been by them generally, we would have 
underſtoud it to have been in that capacity in which they lawfully | 
could do it; but whether they have not tied it up to their power 
25 BOARD OF GREEN CLOTH, fo as to leave no room for ſuch in- 
tendment, is a queſtion. However, if the commitment ſhould be bad 
for theſe faults, we may indeed diſcharge thedefendants of their pre- 
ſent impriſonment, and bind them to appear at the ſeſſions of GREEN 
CLOTH; as if a commitment be to The New Priſon, it is not lawful, 
as not being a legal gaok yet we will not ſet the party at liberty, but 
commit him legally by virtue of the univerſal power of the : 
and though this porter be not a proper officer, we may remand them 
to him until we conſider of the matter, and order them tobe brought 
up again by rule, and all matters to ſtay in the mean time as they 
are. . 


Ard after the return was filed, though they offered bail for their Court remanded 
appearance here the laſt day of Term, yet THE Cour remanded the iſoners' 
them, and gave rule for the bringing them up two days after, and t balk. 
would not bail them in the mean time. | | 

Norte, The Chief - Juſtice upon this occaſion ordered the punitmene for 
record of Burchett's attainder to be brought into court, and it is firiking in a 
Michaelmas Term, 15. & 16. Eliz. Roll. 2. and there is no judg- a palace. 
ment there that his hand ſhall be cut off, though THE CHIEF z. Inft. 140. - 
JusTice ſaid, his hand had been in truth cut off, and fo is my 2. Inft. 549. 


Lord Cate and Stow's Hiſtory. —Nothing further was ever, done 2 * 3 
in this matter that I have found. But vide poffea. 5 9 4 


174. $1. E. 3. F. Coron. 280. Dyer, 188. St. 25 E. 3. c. 1. and note 33. H. 8. c. 22. of firiking in 
the king's court, 3. Inſt. cap. Miſpriſion. Phihp Regale necefſarium, 18. 24. Kc. 39. E. 3,4 3 
Mich. 40. E. 3. 4. 34. Flet. lib. 2. c. 23. Ryley Plac. part 6, 7. 27. Af. 49. Pryn. on 4. 1. 
18, 19. Cotton, &c. 2. Lev. 106, 107. 1. Sid. 211. Cro. Car. 272. 4 Bl. Com. 125. 27 


Vol. VI. H Over- 


ar ie order him to meddle only with ſuch a diviſion, 


in ter, an in- 


© goods; but if the ferent nature, the one civil, and the other criminal; but if the 


bn 23. the inferior. Aud this, he faid, had been adjudged in Mr. Lut- 


*[ 77] | Michaelmas Term, 2. Queen Anne, In B. R. 
- +Caſe8g, »Overſeers of the Poor of the Pariſh of St. Andrew. 


5 N order of two juſtices for one's taking upon him the office | 
Nate them to be of overſeer of the poor, being removed, 1 [ 


* * wt 457 | MonTAGuE took ſeveral exceptions againſt it. 


to43. Fu. Fixsr, That it did not appear by it, that the party was an 
> > inhabitant or a houſe-keeper, and you will not intend him to be 
Sayer, 279. Either; for it is not like the caſe of K:bbet v. Lee a where a ma 
Stra. 1261. {hall be intended to be in his, ſcnſes, or a witnels credible, until 
Ld. Ray. 1396. the contraty appears: and the way is, for the pariſh to preſent 


EP theſe officers to the juſtices to be by them conarmed, 


E If an p- SECONDLY, The order appoints him ovetſeer of the poor of 
pointment of that part of the pariſh that lies in Midaleſex, (for the pariſh of 
overſecr for that Fr. Aadrei extends both into Londen and — and for this 
pore on. the P%* the caſe of the houſe of correction for Blackheath was relied on. 


2 particular Tax Cour ſeemed to think that the appointment ought ts 
A pariſh ; but that afterwards they migtt 


f. 7. 4 Term Rep. 550. SORES 
- (a) Hob. 312. 
Caſe 90. Lutterell's Caſe. 

After a verdiQ B Y Hol r, Chief Juſtice, at nife prius, ut audivi, this difference 

was taken: If a civil act. e: be brought, as frever for goods, 
dAment wi he after recovery, you may indict him for treſpaſs or felony for the 
ORE am ſame taking, becauſe the offences or caules of action are of a Wit. 
taking be fee. firſl proſecution had been criminal, as an incictment for treſ- 


dera, no verdict paſs, &c. and the crime app2.t to be felony, there you cannot 
can be 8. ven. have verdict or judgment on the indictmentfor treſpaſs, it being 


Hob. 138. 
111 trelPs Caſe. 


2. Hawk. P. C. ch. 47. f. 6. 


| Caſe 91. Jordan againſt Thomkins. 


Indebitars of. } NDEBITAT US Assuursir for meat, drink, and lodging 
Jumpft lies for I found for a third perſon. 


dict found for a ö l 
third perſon, It was moved in arreſt of judgment, that nde bitatus aſſumpſi 
Poſt. will not lie, but that it ought to have been a ſpecial action upon 


Hob. 216. the caſe. 
1. Vent. 6. ; 


Raym 302. But ER Cunian, It lies againft him upon the contract; 28 if 
T. Salk. 22. 25. F, deſire B. to cure the horſe of C. and that he (A.) will pay him 
ſeo much, an irdebitatus will lie againſt A. and only againſt him. 


But they agreed that it would not he for money won at play, but 
ſpecial aſſumpfit. 
And the plaintiff had judgment. 


Michaelmas Term, 2. Queen Anne, In B. R. 


Anonymous. Caſe 92, 


ER Curran. If one give a warrant of attorney to confeſs a Bail cannot ſue 
P judgment for the ſaving bail harmleſe though the debt be not 27 3 counter ſe- 


paid, he cannot ſue execution before damnification. __ CY 
. Bl. Rep. 795. 1. Term Rep. 86. 3. Term Rep. 539- 
* 
[78] 


* Stnith againſt The Mayor and Aldermen of London. Caſe 93. 


MERCHANT who had broke, and run away be ſea, If goods be con- 
A conſigned goods to three perſons here for the equal benefit of — 1 — 
his creditors, two whereof were his conſignees, and ſet up 2 truſ- ng dhe 3084. 
tee for them to attach the goods in London : The third conſignee, are attached in 
to whom nothing was due, offered to appear; the other two would London, one of 
not appear; and the Court would not receive the third man's ap- n confignees 
pearance without he appeared for all, which he could not juſtify — 8 


doing, having no warrant for it. ac 
And now a prohibition was moved for, becauſe they refuſed 
kis plea. | 
HoLT, Chief Juſtice, If they refuſe your plea, your way is by A proibities does 
bill of exceptions : if they proceed otherwiſe erroneouſly, you may not lie to an in- 
have a writ of error; and we are not to probibit inferior courts senior court for 
becauſe they proceed againſt law, for in that caſe the law gives 8 


another remedy. — be ous 


of its juriſdiction.— 1. Salk. 288. 

SECONDLY, Upon an attachment of goods there goes a ſcire Proceſs upon an 
facias by way of garni/hment, and two of the garniſbees will not wachment in 
appear; the third offers to appear and plead, but is not admitted . 
without appearing for all. Sure this courſe is of very ill conſe- Skinner, 516. 
quence, and here we can have no b:!! of exceptions, becauſe we A 
are not in court until appearance; and they will not ſuffer us 0 320, 1 
to appear, though a bull of exceptions be always of matter not 407 


appearing of record. | # | 
And THE CovurT were ſtrong againſt the cuſtom of compel- 
ling one garmibee to appear for, the reſt. | 


And here they ſaid, there could be no certiorari, becauſe they A certiorari does 
could not proceed in this court according to the cuſtom of 2*l toremove 
. — en 
Dre, the Common Serjeant, ſaid, that in ſuch caſe, if he had put 
in _ and waged his law alone, it would have diſſolved the 
attachment. 


This caſe was put: If @ precipe be brought againſt two, and ; 
one of them appears, and takes the whole tenancy upon himſelf, - 
and — the other's having any thing, and pleads in chief, he 
may do it. 
And Curia adviſere uu. #2 
H 2 The 


_—— - — 223 


. \ _ 
— = 9 — — 


«#7 E 


ew gon with, and was remove; goody» Dr py 


«. 


- 


Michaelmas Term, 2. Queen Anne, In B. R. 


Caſe g.. | The Queen again/? Ball. 


Uf aperſan ALL was charged in the ſheriff's 2 upon an excommy, 
mand n n nicato capiendse, and committed to THE FLEET charged ther 


x * KING's BENCH, where he was ſuffered to eſcape. 


a new writ ſhall 


iMac, if the ſhe- And what could be done, was the queſtion. 


1 Finsr, it was agreed, that if the firſt writ were not t. 


writ, or the par- turned, might take a new ane, and thereu take him ug 
ty been removed de nous ; ſe, if it were returned, 1. Roll. Rep. 174. 

* corpor. SECONDLY, it was doubted, whether there could be a new wii 
279 ] in caſe the former had * not been returned; becauſe by the baden 
Ante, 31, 22. corpus and the return thereof bers on record, it appears that 
.* was in execution upon that writ, 

ps > 5 Tur Courr, If the eſcape had been in the preſent ma. 
4 Cam, Dig. ſhal's time, we could make a rule upon him to take him uy, 
— Sxcommeng> but we cannot doit now, the eſcape having beenin he former ma 
Sus. ar) ſhal's time; becauſe, if the eſcape untary, the former 
IA , l marſhal could not j uſtify do it himſelf; 8 
$27. ther we Snot wake 2 record of is having cape, and ut 
g* Kod 375, new writ, 


- PER Curran. Lot n hap ben and been a 
former i be-revarned. | 


Caſe 95. | Jonſon avainf Shepney. 
The courtof ad.” being in diſtreſs, on the high ſea, in 
m ralty has — into = mn in wn 89 ps e 


— bog THE MASTER for 

2 tad And being libell:d mn here, a prohibition was A* for, po 
&-ven r the contra appeared to be upon land, even on heir on 

for neceffarics ki 
— It was urged againſt it, that if the diſtreſs, which occaſions the be 


diſtreſs at ca, 
although contract, be on ſea, Hough the things be bargained and agreed for 
— — at land (for it is not to be ſu they can be had at fea), in 

. land. Caſe of bypothecatron they have juriſdiction, otherwiſe the Bol Judice 
S. C. 1, Salk. 35. would be intolerable to navigati tion® And the caſe of Benſon v. 


8. C. 21. Mod. Feoffries, in Hilary Term, 1 was quoted, 


yo. 
8. C. Hok, Hor r, Chief Fuftice, When a ſhip is in diſtreſs in her voyage, 
r, and 6 we allow THE 9 
— 24. 25 r t 


rn that, and they can have no remedy by our law the ſhip, of 
* * This point was argued and reiolved by all the * in the ve 
238. caſe of Creftwick v. Lowely, in the firſt year Villiam and 


, 0 
2. Sd. 418. . Matt. Lib, 2. c 2. £ 147 15; 3. Mod, 244 Hob. n. 
Lach, 282. 2, Vent. 3. 3. Mod. 244 Ld. Ray. 152. 577. 805. 933 · 12, Mod. 406. $1h 
Sun. bog. 3+ Term Rep: 333- "FE 

() 3. Salk. 34 And 


X | f J. 
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powzl L, Fuftice, added, that although in that caſe the libel Joneon 
laid the con to have been ſuper altum mare, yet the Court 
wok notice of it as done at Rotterdam; but being in the voyag 
and occaſioned by 2 diſtreſs at ſea, it was held well enough with 
their juriſdiction. The bypotbecation of ſhips is abſolutely neceſſary 

for the preſervation of navigation ; for the maſters have nothing 

ee to get credit with, and the admiralty is the only court that can 

ve them remedy: if a ſhip in HaRBouR here in England be 

ocker y ſhall not ſue for it here. The maſter cannot at an 

es but be ny bypeebecete inthe voyage for neclaries (4), | 

But the libel being againſt the ſip and the „the Court If the admiralty 

faid, they would ASS Saba bs $6 bile, els quatenus it is proceed againſt _ 
neceſſary to make him the party towards the condemnation of the Fo mg 74 


Su zur. 


bro. 8 * * lies 
And ſo it was done. | C. HL Ray... 


984. 6. Vin. Abe, 534, t. Term Rep. 79. 3. Term Rep. 270, 


e Sex Menetone v. Gibbons, 3. Term and ue ſcal ; and by the eaſe of Ladbroke 
Rep. 269. in which it is determined, on ©, Cricket, where the court of admi- 
the authority of this caſe, that the court ralty have given a ſentence, it ſhall be 
of admiralty have cognizance of an hy- taken that they had juriſdiction, unleſs 
pothecation bond given in the courſe of a the contrary appear on the face of the 


voyage; though it be executed on land, proceedings 4. Term Rep. 649. 801 
Day again Muſket. | Cut 96. 
RESPASS in the time of king Milliam the Third; and fo Treſpaſs laid it 
laid with a contra pacem of the preſent Queen Anue. the time of Geog - 
| | | __ _ illian, and a- 
This was ſaid to be a deſcription of the treſpaſs, and an im- = the R 
poſſible one, and therefore not good. | | 3 


Againſt which was quoted 1. Sid. 253. that treſpaſs in two re, but good 
kings reigns ought of right to be laid contra pacem of both; but, er wender. 
. * * 2 . | 5 — 
pow ELT, Juſtices quoted the cafe oc Mekword v. Leach (b), Sc. L KN. 
vere el Fern e e n 
Hs Court faid, that many actions upon the Caſe for miſ- 7+ 
frazance are laid contra pacem, and that it is not wrong te do fy 
3 in actions for nuifance. IM 

And at another Bags 4 fu that the omiffion of 

contra pacem mi ut form, but being put in as @ deſcription 

of the treſpaſs, . 

rerdict, yet being on demurrer, it was therefore fatal (c). | 


The plaintiff had leave to diſcontinue upon payment of coſts (d). 


| (5) Hilary Tem, 9. Will, and Mary, cluding contra pacets of Geerge the Third, 
® the king's bench, . Ld; Ray: 38. was, for this reaſon, held errancous by 
(e) bee the caſe of Rex v. Lookup, Taz Twzrve [ubcrs. 3. Burr. 190g. * 
where an indi@tment alledging perjury in 4) By 16. and 27. Car. 2. c. 8. L. 2. 
de time of George the" Secundy and cn. and 4. and 4. Ax. C. 16. f. 2. 


— 
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— , 1 4 umpſit, or by ſpecial pl 
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Caſe 97. Batterſby againſt Marſh. 
* HE PLAINTIFF in his bill declared, and called himſelf . 
a pentleman.”" gentleman : the defendant 1 in abatement, that he W 
Poſt. 10g. no gent/eman : to which plaintiff demurred. 


—_— PER Curian. The plea is good, being confeſſed by the de- 


Ld. Ray. 849 But it being Fe a imparlance, they put him to anne 


1541. 8. 
gi. 12. Mod. 249 1 8 ere 556. un. 


Caſe 98. Brough again/? Perkins. 


In an action WRT OF. ERROR of a judgment upon nl dicit in the court 
againſt che of common pleas, in an action brought againſt the Grove 


drawcr Of an in- 
fend bal of ex. of an inland bill of exchange. 


renz. . no damages ſhall be recovered againſt the drawer 

. — upon a bill exchange without @ prote/t, and therefort the action 

9. and 10 Fill, lies not, here being none. 

3. 6 e HoLT, Chief Juſtice. The ſtatute never meant 

Ry the action for want of @ proteſt, but only to 8 the th party | 
nſt t 


only deprives without notice of a — by proteſt ; 1 fore the ſtatute 


I en uctepne arten wit proc 
abe drawer 3 — but in of inland bills, there was no 
2 occaſion for a proteſt ; but if any prejudice happened to the 
—— as * drawer by the non-payment of the drawee, and that for want of notice 
D ome ty the of non-payment, which he g 0 * whom the bill was made ougbtogi, 
bolder. the drawer was not Rabe; and the word “ damages” in the 
*[ 81 ] rr at in being 
longer out of his money by the non-payment of the drawee, than the 

3 * 1. Salk. 
tenor of the bill purported, and not of for the original 
36 3 Salk. 6g. debt: and the proteſt was ordered for the t of the drawer ; for 
S. C. Holt, 121. if any damages accrue to the drawer for want of a proteſt, that ſhall 
$.C. 2. Ld. Ray, be borne by him to whom the bill is made; and if no damages 
any 29. accrue to him, then there is no harm done to him. A proteſt is 
LA. .aym. 743. Only to give formal notice that the bill is not accepted, or if accepted, 
12. Mod. 309. that it is not paid; and if in ſuch caſe the damage amount to the value 
44 of the bill, there ſhall be no recovery, but otherwiſe he ought not 
N. P. 278. to loſe his debt: but that — to appear either in evidence upon 
The act is very obſcurely 
and doubitu 8 we — — by conſtruction upon 
ſuch an act to take away a man's right. | 


THz wHOLE COURT were of the ſanc opinion. 


Ano 


Michaelmas Term, 2. Queen Anne, InB.R. 


THER EXCEPTION was, that the writ o inquiry in the com- A writ of inquiry 
* 7 is returnable gquinden Martini, which is always on the m_ — 
ewenty-fifth of November, a fixed ay, and it is returned as exe- 10 
cuted the twenty-fifth of November laſt; that is, on the day on Poſt. 148. 159. 


able” rod mtr oma ts off ht — 
But by HoLT, Chief Fuftice, though a writ be returnable on 371. Fort 372. 
ſuch a 40 yet they Aa in until the quarts die poſt, and a 2 . l "Rep. 
writ may be executed on the day of its return. g > * 
| &. Broad, 6 Mod. 148. I 59. 196. 250. \ 
AND HE AGREED, that they muſt judicially take notice on what The Court-wilt | 
day guinden Martini falls, 8 they muſt Like notice of Fe — — | 
Sancti Martini, and on what day it is, and THE ALMANACE IS pa Sor ron 
of the law of England: and fo of annus biffextilis : and that it falls; and vun 
would be the ſame in caſe of moveable F ; for the diverſity ALMANACK is 
between fixed and moveable Feaſts is ridiculous ; for if we Judge legal evidence of | 
of fixed Feaſts by THE ALMANACK, as the book that takes ag 61 Xp : 
diverſity admits, why not of the other? But THE ALMANACE Ante, 4 
io go by is that which is annexed to THE COMMON-PRAYER-BOOK. Poſt. 148. 160. 
. ' 252. 
And the judgment was affirmed by the whole Court. 1 
; | Salk. 626. Ld, Ray. 4. 381, 870 2557. to. Mod. 103. 


* 


„ 


Preſgrove 4gainf Saunders. 
Michaelmas Term, 1. Anne, Roll. 467. b th - Cafe 9% it 
property in himſelf, and to others property in a ſtranger, in bar. . property in a 


It was objected, that property in a ſtranger could not be pleaded CE 
in bar (a). bar or in abate- 


But Hor, Chief Fuftice, faid, thathe remembered to have heard g c. 
HALE make the difference, that if property be pleaded in the defend- 8. C. Holt, 2 
ant, it may be either pleaded in bar or in abatement, but if in ſtranger 8. C. 2. Ld. Ray. 
only in abatement; but that upon great deliberation it had been 914. + be 
held fince, that there is no difference at all, for both may be Pot. 103.” 
pleaded in bar, according to the caſe of Sackild v. Sheton (b). dm 6 
And judgment was given, that the plaintiff ni! capiat per billam, 1. Sur 5-94 | 
and a return was 0 PER CURIAM. 18 Ky agen” — 
2. Lev. 92. 1. Salk. 94. 1. Leon. 42. 1. Show. 401. 5. Com. Dig. “ Pleader (3. K. 12. 
1. Bac. Abr. 14, 15. | oy a” 2. 


(a) 1. Vent. 149. 2. Lev. 92. () Cro. Jac. 519. 


* Robiſon againſt Calwood. n 
2 : X Caſe 100. 
DEBT upon bond for performance of an award; the condition Pleading that an 
Vas to ſtand to, &c. fo as it be ready to be delivered at ſuch Wand was made, 
a time; *ng award” was pleaded ; and an award ſet forth, but it was nant =, — 
not ſaid, that it was ready to be delivered at the time. T 
. Poſt, 160. 1. Cra. 541. 1, Keb. 739. 1. Lev. 133. 2.14. Ray. 989. Kyd on 


H 4 | Hor r, 


bi Michaelmas Term, 2. . Anne, In B. R. 


Ronnon | Hor r, Chief Fuftice. As foon as the award was made i it wag 
ready to be deli and ſo I remember it has been adjudged, 


cave. 
| But che judgment was ſtayed upon another exception. 


Caſe 101. William @zainſt Farrow. 
9 (og BT upon bond laid in London; and a feoffment of land in ans. 
— ther county in ſatisfaction thereof, and the acceptance thereof 


in ſatisfaction in the fame vill was pleaded in bar : to which there was 


wal. be td i a ſpecial d-murer, becauſe the acceptance was not laid in Lada 


where the feof. PER CURIAM. muſt lay the acceptance where the 
maze was made. fedffinent was, it being 3 but if it had been a tranſitory 
Carth. 238. 347. matter, it would not have n foreign by his plea: and when 
2. E. 85. fuch plea is local, it ought not to be without aath of the 
— truth of it. 


more oat to : The plaintiff had leave to diſcontinue upon payment of coſts. 


8 n 
5 2 Hilary Term, 2. Anne, Roll. 


Anattorney N aftion was brought in the court of common pleas upon 
ww 4 A ſeveral damages: attorney entered a remittit damna as to 
damne, butnota ſome; And, upon writ of error, it was held that the 


7 | 1 
185 * 1. * Abr, 8 


Cale 105 Vaughan againſt T he Company of Gun-Makers in 


ndon. 


RICHARDSON moved for « 3 to ales Bates 
8 his place of approver of guns, and ſetting his mark of approver 
the Gun-makens upon the guns made by THE COMPANY, © 

flore a member And he faid, that ſelling guns not marked was a forfeiture of 
2 their charter, and that by a bye-law made by them they had 


appointed him an approver, but had now turned him out. 


7 ING Pex Cura. It is a thing in which the publick is no way 
x concerned, nor is there any public law for it, therefore it is out of 
x. Vent. 243 the reaſon of a mandamus ; but your way will be to petition the 
z. WII. 11. queen, and ſhe perhaps will order THE ATTORNEY GENERAL to 
1 bring a que warranto againſt them (a). 


6 1. Term Rep. 146. 331. * Tor 4 Term Rep. 135. 


(ea See ante, 18. 2. Vent. 143. Rep. 667. Rex g,. Biſhop of Cheſter, 
Stamp's Caſe, 1. Sid. 40. Rex v. Guar- 2. Term Rep. 71 Rex v. Mayor of 
S Black. * 259— 


Morley 


* - 


"of 


rern. could well do ity though he could not enter @ retraxit, for tit 


AS FES 327. > 


= 2 


2 


” * 
— 


<a Term, 2. Queen Anne, vn ee * 


* 2 — 
Morley Aa! Stacker - 


WARRANT of a juſtice of peace was given to S e 8 
+ to levy money A Aae ſtreſs, againſt one convicted of deer-fleal- 25 — 9 Ws 
ing to a late act of parliament (a) againſt deer-ſtealers. —— 


„ e he diſtrained the party's cattle, and ſeld — 2 
them for fo much abſolutely; but before he paid the money, he bebad norightts © | 
was adviſed that it was dangerous for him to ſell the cattle, for it fell, and on the + | 
r upon Partyrefuling to. 
this he went to Morley, and roffered him the money if he would ir ee Be” 
ſecure him harmleſs, which Morley refuſed to do: whereupon he gde, and relate 
undid the bargain, and reflured the money N and the the money to... | 


cattle to the owner. * the goods w the.» 8 


hai now 5 lee wan moved far to compel We WA Pe dnt 

oy to Morley; and this was the more ſtrongly inkiſted on, for pes we o 
could not charge him in any action without giving the au © compel © 

tes a eee + him to pay the 


8 | 
And PER CURIAM.—Frnsr, It has been ſolemnly reſolved in 4 _ gatute' dl. 
the caſe of The King v. Speed (b), that theſe words in an act of reding a 
parliament, © to be levied by diftreſs,” muſt rn 2888 


« treſs and ſale,” means by d 
neh and ale. Poſt. 214. 1. Salk. 147. 1. Roll. Rep. 76. . 2. Jones, af. 1, Brown. 48. t | 


SECONDLY, That a copy of the warrant would be good eviĩ- Copy of a ware 
dence in this caſe. ö 


TaIRDLY, If an officer . to del i upon credit Goods diftrained © = 
when he may ſell for ready money, ern ne cakes . 
charged to the party for whom the & Oe GE ke 


deere, Thu i n i Ka to make an piftrefs n 
officer ſell at his peril. OAK Goubrtul caſe, ” 


Norx, In this caſe, after the warrant iſſued out, @ cri ] was 1 l wy 
brought, and the record thereby removed up hither, and that could remove. a co 
not hinder the execution; as if a writ of error come to the court of Men, iffued e 
common pleas after execution ſued out, the return of the writ — 
cxcution muſt —— pleas ; and if be taken in 28 eus 
execution before- the writ of error allowed, the record is the execution. 
nn e OT $3- me | 


FIFTHLY, That if in this caſe FR warrant be not made re-A wing * 


unghle, the officer is patibound to rerum i. 5 e 


(s) 3-204 . end Mary, e. 10. 3. C. 12. Mod, 1. S. 0. x. A 
(5) r. Salk, 379. 8. beans 502. 383. | | "4 5 


$1xTHEVS. 


Bog 
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Warrant of diſj- SIXTHLY, If the juſtices made the warrant returnable before 
treſs made + © them, though the record of conviction be afterwards moved hither 
3 BL by certiorari, yet they call the conſtable to account upon the 
though the con- warrant. 
viction be removed. | 
* SEVENTHLY, If, before certiorari comes, execution be done in 
der a penal ſta- part, he may, notwithſtanding the certiorart, go on with it; ax if 
tute be begun, execution be out of the common pleas, and goods be ſeized before 
« removal of the brit of error allowed, notwithſtanding the writ of error, they may 
——— proceed to ſale. If this were the caſe of a ſheriff, we would con. 
2 pel him to make a return, and would leave the party to his remedy 
eompletion of upon the return: and if a conſtable will not return his warrant, 
it; forif wrong, the ſeſſions may fine him; * which indeed is no remedy or ſatis- 
Tar $£5510x8 faction to the party; and the miſchief is the ſame in caſe of a 
may ane he ſheriff, for if he will not make a return to a fieri facias, the Coun 
can only amerce him. 
do not return 
RE And THE CourT would not grant 4 mandamus, but left the 
210 841 1 for if we ſhould grant @ mandamus, and 
diſobey it, we only fine him for the contempt; and the 
juſtices of peace may do it as well. | | 
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Caſe 105. Anonymous. 
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If a releaſe be A RELEASE was pleaded to a writ of error, but no venue laid 
pleaded, but no to try it; and there was a demurrer, and joinder in it, and al 
dene laid, it entered on THE ROLL; but THE ROLL was not brought inte 
cannot be a- court, or put upon the book of rolls. f 


mended after 2 4 | 
demurrer, and ER E now moved to amend it. 
joinder entered — 2 . 
on Tus ll. But PER CURIAM, It cannot be, for it is now a record by being 
Ante, 39. put on THE ROLL; but if it had been in paper, it might be 
re 8. 2mended, upon payment of coſts. 

Caſe 106, Lord Banbury again Woods. 


Pleadings in a- LONDON, * F HOMAS WOODS, merchant, and Mary his 
datement to a to toit. : wife, were attached to anſwer Charies Earl of 
writ of leine Banbury and Mary Counteſs of Banbury his wife, in a plea, why 
rl grande. they took the ſaid counteſs, and her ſo taken detain, &c. And 
Salk. 5. whereupon the fajd earl and counteſs by Richard Longford their 
6. Mod. 84%. attorney complain, that the ſaid Thomas Hoods and Mary his wife, 
©. on tae twentieth day of April, in the ſecond year of the reign cf 
our lady Anne, now queen of England, Sc. at Londen aforeſaid, 
to wit, in the pariſh of St. Helen in the ward of Biſhopſcate, the 
faid counteſs took, and her ſo taken do yet hold and detain: 
wheretfore they ſay they are injured, and have damages to the 
value of ten thouſand pounds: and they bring this ſuit, &c. 


ST And 


Michaelmas Term, 2. Queen Anne, In B. R. 
And the ſaid Thomas Words and Mary his wife, by Richard Lear Bax - 


14 their attorney, come and crave oyer of the original writ 2%? 8 
acht and of "the return of the fame writ; and they are 22 
read to them in theſe words, to wit, Anne, by the grace of God, 

of England, Scotland, France, and Ireland, queen, defender of 

the faith, &c. to the ſheriffs of London, greeting, Whereas 

we have oftentimes commanded you, that you ſhould Juſtly and 

without delay 22 the wife of Charles Earl of Ban- 

bury, whom Thomas Woods merchant, and Mary his wife took, 

and her ſo taken do detain, as it is ſaid, unleſs ſhe was taken 

by the ſpecial command of us, or of our chief juſtice, or for the 
death of any perſon, or for our foreſt, or for any other guilt, | 
wherefore according to the cuſtom of England ſhe is not reple- 

viable, leſt we ſhould further hear claim thereof for defect of 

juſtice; or that you would ſignify to us the cauſe why you would 

not or could not execute our mandate formerly to you there- 

upon directed: and you deſpiſing our ſaid precepts, as we have 

been informed, have not hitherto taken care to replevy the ſaid 

Mary the wife of the ſaid earl, or to fignify unto us the 

cauſe why you would not or could not do it; in manifeſt 

contempt of us and our mandates, and to the great damage 

and grievance of them the ſaid earl and counteſs, whereat we 

very much wonder and are moved: ſtill we command and 

firmly enjoin you, that you replevy the ſaid Mary the wife of the 

ſaid earl, according to the tenor of our faid mandates, to you 

before directed for that purpoſe, or that you yourſelves be before 

us from the day of St. Michael in one month, Whereſoever we 

ſhall then be in England, to ſhew why our ſaid mandates fo 

often to you directed, you have contemptuouſly refuſed to exe- 

cute: and haye you there this writ. Witneſs Ourſelf at e- 

minſter, the twenty-ſecond day of June, in the ſecond year of 

our reign (Ceſar). By virtue of this writ to us directed, we do 2 
certify, that no other writ or mandate of our ſaid lady the queen, 

of replevying the within-named Mary the wife of Cherles 

Earl of on Bs whom the within-named Themas Hoods and 

Mary his wife have taken, and her fo taken do retain, as within 

ſpecified, that the writ of pluries replevin of the ſaid Mary the 

wife of Charles Karl of Banbury, came to our hands, or was 

delivered to us. And further we do certify to the ſaid lady the 

queen, that the fad Mary the wife of Charles Earl of Ban- 

bury is removed afar off to places to us unknown, by the ſaid 

Thomas Woods and Mary his wife, wherefore we cannot replevy 

the ſaid Mary the wife of the ſaid Charles Earl of Banbury, as 

we are within commanded, The anſwer of Sir Gilbert Heathcote, 

and Foſeph Wolfe, Eſquire, Sheriffs. 


Which being read and heard, the ſaid Thomas Moodt and Mary 
his wife demand judgment of the ſaid writ, becauſe they ſay 
that by the form of the ſtatute the addition of the village, 
er hamlet, or place, and county, of the reſidence of 22 aid 

mas 
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Lead han- Thomas ought to be contained in the faid original writ of the 
n aid Charles Earl of Banbury, and Mary Counteſs 4 Banbury, 
bis wife: and this they are ready to verity. Whe becaule 

ſuch addition is not contained in the ſaid writ, the ſaid 
and Mary pray judgment of the faid writ, and that the faid writ 
be quaſhed, &c. 

And the faid Charles Earl of Banbury and the faid Aan 
Counteſs of Banbury his wife ſay, that notwithſtanding any matter 
by the faid Thomas and Mory his wife above pleaded in abate. 
ment of the writ, the writ of the faid earl and counteſs t 
not to be quaſhed, becauſe they ſay that the plea aforeſaid, by 
the ſaid Themas and Mary his wife pleaded in manner and form 
aforeſaid, and the matter in the fame contained, are not ſuffici. 
ent in law to quaſh the faid writ of them the faid earl and 
counteſs. To which faid plea they the faid earl and counteſß 
need not, neither are they in any manner bound by the law of 
the land to anſwer; and this they are 22 Where - 
fore, for want of a ſufficient plea in this behalf of them the ſaid 


Y 
adjudged good, and that the faid Thomas and Mary may fur- 
ther er to the fail writ Ar. * ä N 


And the ſaĩd Thomas Woods and Mary his wife ſay, that the 
faid plea by them the faid Thomas and Mary in manner and 
er 


therein contained, are 
quaſh the ſaid writ, of them 
id plea and the matter therein 


= ; * 
it, they the ſaid Thomas and Mary, as before, pray judgment 

of the aforeſaid writ, and that the ſame writ be quaſhed, &c. 
. But becauſe the Court of the faid lady the queen now here 
is not yet adviſed of giving their judgment of and concerning the 
: remiſes, day is therefore given to the faid parties before the 


the queen, until. whereſoever, &c. of hearing t 
J t of and concerning the faid premiſes, becauſe the Court 
of the faid lady the queen now here, is not yet thereof, & 
Caſzro9. © | Lord Banbury againff Wood. 


Michaelmas Term, 2. Anne, Roll 398. 


| The defendant's A HOMINE xEPLEGianDo. The want of addition to the 


addition need not 
be mentioned in 


pluries was pleaded in abatement; and on demurrer 


f ayes — 1. Hen. 5. c. F. of additions. | 
is vicongiel, and as ſuch writs. do not require addition, it need not be in the ales or puri. S. C. 
x. Salk. 5. S. C. 3 Salk, 20. S. C. Holt, 4r. S. C. 2. Ld. Ray. 987. Poſt. 113. 198. Cro. Elz. 
$97, Noy, 135. 4: Mods 347. 12, Mod. 199. 271. Ws | ** 
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And that it was, it was urged, that proceſs of ex:gent lies upon 
this writ; therefore it is within the very words of the ſtatute, 
The exigent lies here, and did fo at common law; though it be 
not expreſsly vi et armis, yet it is impliedly fo, for it is a treſpaſs 
and falſe impriſonment. It lies in a writ of deceit, though it be not 


vi et armis, upon the ſame reaſon (a). And the reaſon why | 


writs F replevin in THE REGISTER are without addition, is, 
becauſe that book is much more ancient than the fatute of 
additions (b). But if it be objected, that there was no capias in 
replevin until 25. Edw. 3. c. 5. and 17. J anſwer, ſo it did not lie 
in debt or covenant until given by acts of parliament, and yet there 
muſt be addition. | | ; 


Hol r, Chief 1465 at firſt inclined ſtrongly, that the plea 
was good, and would diſtinguiſh this from other writs of "_ ; 
for here, he ſaid, the proceſs of outlawry iſſues immediately upon 
the pluries homine replegiando, which he affirmed to be a e e 
in itſelf; but in common replevin the proceſs of outlawry is not 
upon the pluries replegiari, but upon the capias in withernam, 
which iſſues upon the ſheriff's return of averia elongat. upon the 
pluriet; and upon che ſheriff's ſpecial return of the capias in wi- 
tbernam, that is, upon the ſheriff's return of nulla bona on the 
withernam, there ſhall go a capias againſt the perſon, and fo to 
outlawry. . : 

But PowELL, Fuftice, contra. There is no difference; for in 
both caſes the proceſs of outlawry is upon the withernam, and 
not upon the original writ; for in a homne replegiands there ſhall 

no * toit hernam until return of the homine replegiando; and as 
the firſt withernam in common replevin muſt be de averiis, ſo the 
firſt in a homine replegiando ſhall be of the perſon. 


And at another day THE WHoLE COURT awarded a reſpondeat 
ouſter; for though proceſs of outlawry lies in a homine replegiando, 
yet there ought to be no addition, for the pluries on which we 

d plea here, is not the original in replevin, but the original is the 
writ of replevin, which writ is vicontiel : fo if replevin be removed 
by recordare, though, upon withernam thereon, there will lie pro- 
ceſs of outlawry, there is no addition according to the 
— therefore it is not the original, and therefore out of the 

tute. | 


SECONDLY, There being no addition to the firſt replevin, the 
pluries, which is indeed an original to us, muſt have none, be- 
cauſe it muſt not vary from the firſt writ; and the ſtatute of 
1 Hen. F. c. F. is to be conſtrued ſtrictly. In an affize, if the 
aiſſeifin be found with force, there is a capiatur againſt the defen- 
dant, and proceſs of outlawry thereupon; yet becauſe it is mixed, 
and not a perſonal action, it is out of the ſtatute, 


(a) See Year Bcoks 11, Hs. 4. pl. $35. 
75, 21. Hen. 6. pl. 6. and 2. Roll, Abr. (6) See 2. Inſt, 599. 66g. 


And 
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ſaid, There never is an adition to any 


Lend Rax - 


Bvnr 


And PowELL, Juſtice, 
writ that is vricontrel. 


bees. Per CURA. Reſpondeat ouſter. 
Cafe 108. Inman againff Crew. 


An attorney of THE doubt was, Whether it de neceſſary that Ax Arrokxkr 
HS. R. or C. B. ſhould be preſent at the executing of a warrant to conſetz 
raft he preſent judgment by one under arreſt by proceſs of an inferior court! 


when a perſon 
And it was agreed, 


in cuſtody gives 
a warrgt of ar- k g . - 
FirsT, That if one under arreſt confeſs a judgment in this court 


rer ny. 
22 in preſence of a ſworn attorney of the common pleas, it will be 
1. 402. : 

1 well, and fo vice verſa (a). 


Ld. R. 345- 898. Stra. 530. $07. 882. 903. 1245. 1. Bac. Abr. 188. 
m., SECONDLY, That though an attorney be preſent, yet if there 

Borer oben- be practice in obtaining it, it will be ſet aſide (J). 

ed, mail be fet ande. | _ 

Auorwy need THIRDLY, If one under arreſt by proceſs of an inferior court, 

not be preſent if give a warrant for the confeſſing of judgment in that court, we will 


_— _ 8 not ſet it aſide, though an attorney be not preſent. 


proceſſ of inferior court. : 
Auer ey muſt - | FOURTHLY, If one under an arreſt by ſuch proceſs give a war. 
be preſent if the rant to confeſs a judgment in this court, if an attorney be not 
quegamt is preſent, it will be ill (c). | 


one d in ſu- 


perior court. 


A warant ob- Pr THL x, If a man be under an arreſt, and ſeemingly diſcharged 
tained without by the bailiffs, with a deſign that he ſhould give a warrant of attor- 


— dn ney toconfeſs a judgment, to ſtand though no attorney were preſent, 


diſcharge, is and to retake him in cafe he did not, gives a warrant for confeſſing 
dad. of judgment, it will be ſet aſide. | | 
A warrant ofat- S1IxTHLY, Though ſuch perſon be really diſcharged, yet if he 


torneypiven un- have probable reaſon to believe himſelf not to be diſcharged, and 


der A prehen- under ſuch apprehenſions he give a warrant for confeſſing of 


CT Take judgment, it will be ſet aſide. So if under the terror of an arreſt, 


if no attorney be preſent. — Poſt. 163. 


(a) Bland v. Pakenham, Stra. 530. 
(6) Dougl. 198. ( 186.) 


*[ 86] . 
Caſe 109. * Wigg again Rook and his Wife. 


If an attorney PHE caſe upon the report of MR.CLARKE the ſecondary, was thus: 
- undertake © 1 A writ iſſued againſt huſband and wife; and an attorney, on 


— = eg ſight of the writ, undertook to appear for them, but after would 


tion de bene efſ*; the plaintiff, on the attorneys refuſing to appear, cannot fign judgment for want c 
a plea. Ante, 16. 42.— 1. Roll. Abr. 747. 1. Salk. 86, 


(c) 5. Com. Dig. © Pleader, (V. 2.) 


SS = 
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not do it: the phage delivered a declaration, which he received Wige 
1; bene eſſe, and judgment was entered for want of a plea. ON” 


Tus Cour ſet aſide the judgment for irregularity, but or- Wirz. 
Jered THE ATTORNEY to be laid by the heels. 


AnD 1T WAS SAID, That if an attorney undertake to appear, An attomeywho 
andafterwards will not do it, upon ſummons before a judge, he ſhall — 


ompelled to do it; for that an attorney to undertake to appear 
ot, 156 do it after, is a contempt of the Court. : a Diu. 
: ce Plea ler, (B.) (B. 3.) 2. Lev. 38. 


In an action againſt huſband and wife, if the huſband will order an In an adion 


appearance for himſelf, it will not be received without an appear- 2 


ance for the wife 5 (a). uk LO huſband muſt fil 
appearance for his wife. Ante, 17. 105.—1. 226. . 720. 1. Salk. 115. 
+. Stra. 1272. 1. Term Rep. 486. 5. Com. Dig-*Pleader,” (B. 4.) | 


(] See Clark v. Norris and his Wife, 1. H. Bl. Rep. 235. 


Jevon againſs Turner.. Caſe 110. 


TWO ſeire facias were taken out with the ſame tgſte, but dif- Two fire facies 
ferent returns; the one returnable in quindena Hilarii, and = the lame e 


another craſtino Purificationis. 
2 a „ Carth. 468. 
Though there were different returns, and at convenient diſ- 
tance, yet becauſe they were actually taken out at one time, 1T 


WAS JUDGED wrong; for PER CURIam, Thus the party would 
loſe the benefit of two ſcire facias, which the law gives him. 


Anonymous. Caſe 111. 


ASCIRE Facias to revive a judgment againſt an executor, Where the firſt 
mentioned firſt a day of appearance coram nobis ubicunguc; A 4 —_ _—_ 
but after gave day to the party to appear © at the day gforeſaid at te ſecond 
© WESTMINSTER.” | od diem fd 
It was now moved to amend it. " 
ButTHE Coux faid, that it being in the writ, they couldnotdo it 
of grace or favour, but would give day to ſhew — why it ſhould 
not be amended, ex merito juſtitie. 1 


And the plaintiff for his expedition moved to quath it. 


Horner againſt Bonner. ' Caſe 112. 


PRONIBITION was moved for upon the ſtatute of 2. & 3.Edw.6. prohibition for 
c. 13. for ſuing for tithes of barren ground newly cultivated, tithes of barren 


But IT WAS DENIED for two reaſons : cultivated, re- 


fuſed. Ss. C. Poſt. 96. 2. Ld. Ray. 991. Bunb. 159. 2. Inſt. 656. 
FIIsr, 


© © - »,_ + AMichaelmas Term, 2. Queen Anne, In B. R. 
nn Fer Becauſe the ſuggeſtion did not it to be 

= — natarafteritis TIN fuggett —_ Joop 
= 27: + SECONDLY; . That there was no affidavit that it was plea; 


—— | 
I o 2 8 ; FS py EW an x . 
IL Cale $13, Do Anonymous. 
* "If party die Af. Curran. If a man give a warrant of attorney to conf; 


tier warrant ;: 
- --_ confeſs judge n 
ment, &e. 
„S. Mod. 97. 


nt the firſt day of Term, and die, it may be well enters; 
time"that Term, according to Shells Caſe (a), and the Du 
Salifbury's Caſe (b), and many other caſes. 


. Barnes, $12. 233... 1 
ee (#) 

— I 2 G er x 

r Anonymous. 


n indiQment 11 ſid to have been reſolved in the caſe of the Queen «, 
"7 — Hagen (a), two years ago, in this court, and alſo in one Tal 
oc that where an act of parliament gives a'particular penal 
N ©” the parry ſhall not be puniſhed by indiéiment + in this caſe, the 
s for ſelling ale without licence, and it was quaſh 
- > fl 
7. Ce. 36. ONE ON 10. Mod. 337. 132. Mod. 104. 446. Fitzg. 47. 65. Stra. 521 
. Burr. Sor, $34. 3. Hawk. P. C. c af. . 4. 2. Hale, 171. 
& n (e) See the caſe of Rex e. Mara, 
) Cro. Jac. 643. See 2. Bur. 803. 1. Show. 398. 403. 4. C. 4. Mot. 


r | | 
Cie 11. The Queen ggoin/t Glin and Another. 


Juſtices of peace THE defendants were indicted for not producing the pariſh 
CT GEN books of rates (a) before certain juſtices of peace appointed 
Maes. by the reſt to examine and make orders thereupon, and for diſobey- 
make rates and ing ſuch orders. 


u And it was excepted, that this was a delegation of their autho- 
S. C. Sett.& rity, which, they could not do; for though it were agreed, that 
ome +*7- they might appoint ſome of themſelves to examine ſtate the 
Poſt, 97. matter to them, and then they to make order thereupon, yet ſur 
1. Roll. Ab. 38a. they cannot delegate the power of making orders. 

33 A SECOND EXCEPTION Was, that notice of the order was not 


699. 701. alledged. | 


eee 2 HoLT, Chief Juſtice. J am not ſatisfied that they can ever re- 


1. Bott's P. L. fer the examination of the matter to a certain number of them- 
312. pl. 381. ſelves, becauſe they are all judges of the fact, and therefore they 
. Ray-5S- tranſact it as judges in court; but allow that they may refer io 


(=] Ste 17. Gwe. 3. c. 38. 
hs 
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-xamination of the fact, and reſerve the judgment to themſelves, Tx N 
yet doubtleſs they cannot give à power to make rates and orders. 9 


And it was quaſhed. | ANOTHER. 


The Pariſh of Cunmer againſt The Pariſh of Milton. Cafe 116. 


CHILD was bornat Cunmer ; and the father,while the child was A child followy 
A under ſeven years of age, removed to, and gained a ſettle- his father's ſet- 


And it was ſaid by THE Cour, that if a father be ſettled in 
pariſh, and dies, and after his wite dies in childbed, he ſhall 239 242. 
there ſettled. C. Fort. 322. 


Bennoyer's Caſe. 


PER Curtam. If proceedings be ex officio in the ſpiritual court; A prohibition 
yet if they do not give a copy of the articles, they ſhall be lies, if theſpiri, 
prohibited guouſgue 3 notwithſtanding the reſolution in Moore, tualcourtrefuſea 

"IR copy of articles, 
And THE CouRT granted prohibition. Poſt. 308. 


1. Show. 158. 172. 1. Roll. 80. 2. Roll. 318. 1. Sid. 65. 332. 7. Mod. 148. 1. Vent. g. 
Hud. 364. 6. Com. Dig. Prohibition,”* (F. 25.) 


The Queen againſt Browne. Caſe 118. 


RROWNE was indicted at Hull for forging a cocket for quingue An indictment 
ſarcinas lini, ANGLICE five packs of linen cloth; and iS was for forging 4 


a . CoertrT for 
removed up by a certiorari. — — 


And, after trial, a motion was made in arreſt of judgment, for is fuflicienty 
that it was too uncertain. n 
S. C. 3. Salk. 172. 


But it was urged that much ſtronger caſes than this have been Hard. 171. 
adjudged good, as „ duas ſarcinas canapis, ANGLICE, two bundles 1. Salk. 130.283. 
« of hemp (a), for «<a parcel of thread“ (5), & trover for a ſtudy of 2. Salk. 654. 

* books” (c), for it is enough ſufficiently to deſcribe the thing in 2. pa _ 
which they were contained. # 


HoLT, Chief Juſtice. Detinue lies for & a box of writings,” 
and if any of them concern lands, it will be prudent to name it, 
forthat ſhall ouſt the defendant of his wager of law ; but it ſuffices 
that the thing in which they are contained be certain enough; and 
if any new pic be brought, the defendant ſhall ſay, that a former 
action was brought for the ſame by the name of ſo many 


bundles, &c. 
And THE QUEEN had judgment. 
4) 2. Lev. c 
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Caſe 119. 


A deſendant 


Mall not have 


Judgment in 


" favour on a de- 
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Garden againſt Exon. 
PER Curiam. There ſhall be no coſts for a defendant up 


| judgment upon a demurrer to a plea in abatement; for the $1. 
cof#s upon a dis tute 8. and q. ill. 3. c. 11. ſ. 2. is to be intended of a judgment 


upon demurrer upon the merits of the caſe; for if there wen 


murrer 0 a plea judgment of reſpendeas ouſter for plaintiff, he ſhould have no coſts; 


in abatement. 


ides a pari: and the caſe of Thomas v. Lloyd (a) was quoted, 


s. O 1.Salk. x94. Where the ſame had been reſolved betore. 
S. C. 2. Ld. Ray. 992. Pot. 198. | 


Caſe 120. 


by huſband, ad- 
mitted in forms mitted in forms paup 
could not convict her 


pets. 
Ger. 1692. 


(a) 1. Salk. 194. S. C. 2. Ld. Ray. 
336. Same point, 12. Mod. 523. 609 


Gilbert's C. P. 268. See alſo Hulock on 
Coſts, 149. 3. Com. Dig. 3d edit. 243. 


Cook . Sayer, 1. Burr. 783. Aſtley», 
Young, 2. Burr. 1232. Yates . Ce. 
ner, Barnes, 141. and Thrale v. B. 
of London, 1. H. Bl. Rep. 530. 


Anonymous. 
A FEME COFERT was indicted by her huſband for poiſoningti; 


cows with bruiſed glaſs put into their grains; and 
eris; though THE CouRT faid, the huſhand 


4. Com. Dig. Forma Paupcris, (A.) 


Caſe 121. 


It is a contempt 
to charge a pri- 
ſoner, in execu- 
tion for 4 fine, 
with 2 civil ac · 


Caſe 122. 


Order of re- 
moval. 

2. Salk. 491. 
Cage ©? 


ſhe was ad. 


Anonymous, 
PER Curiam. If a perſon be in execution for 4 fire, it is 
contempt for any to charge him with a c/vi/ uu, withcut 
leave of the Court; but the Court will hardly diſcharge th: 
action, though they will puniſh the contempt. 1/5 We 


Anonymous. 


PER Cuxriam. It is a good cauſe in an order of removal t 
Cy, that the party is *© /ztely to become chargeable to the 
« pariih”” Ca), or that © he does not rent a tenement of ten pound 


« a=year” (b). 


(a) The pauper being likely to become 
chargeable, muſt be m the adiudicatia of 
the order, and not in the recital only, ex- 
cept ſo averred by the juſtices, The 
Queen v. tue Inhab.t2nts of Rockville, 
Trin. 12. Ann. Sett. & Rem. 15. 2. 
Bott P. L. 775. It muſt be directly fo 
averred; rTAHTN ITE are Lkely to 
4 become chargeable, as wwe are credilly 
« informed,” is i, Reg. *. Great and 
Little Waltham, Eafter 1711. Sett. & 
Rem 24 2 Pott, 774. So WA ERE· 
« as F S. is likely to become charge - 


1 Ahle, ' not ſaying to what periſh, is ill, 


The Queen v che Inhabitants of Brad- 
ford, Irin. 2711 Sett. & Rem, 194. 


: 1 "150g 461 in Rogen, 


and was laſt legally ſettled at Hide, 
is ill, it not being ſaid he was likely to 
become chargeable, Hil. 1712. Nor 
ts the former edition. 

(5) As to the point of renting ten pound 
per ann. ſee Rudwick and Cheddingford, 
Mich, 1710, Rex v. the Pariſh 
Farnham, in the ſame Term. Rex v. 
the Par.ſh of Sedgemore, Eaſter T. n. 
Rex v St. Saviour's Southwark, Mich. 
1714. Rex v North D.bley, Sett. & 
Rem. 86. 2. Bott P. L. 165. Rex v. 
St Mary Guilford and Cranley Hill, 272. 
Stra. 502. Rex v. St. John's Ampwt\, 
Trin. and Mic. 1722. Stra. 529. Nor 
to former Editian. l I 


A non)- 


9. 4 
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Anonymous. Caſe 123. 


PER CURIAM. The juſtices may remove any man that does 4 — can 
not rent ten pounds a- year, let him be worth ever ſo much; not be removed 
for his having 4 freehold of his own is foreign; and if he has from his freee 
any, it ought to come of his fide upon the appeal (a). bold, 


(J But ſee Rex v. St. Mary, Berk- 2. Bott P. L. 634. and the ſtatute g. 
hamſtead, 2. Bott P. L. 629. and Rex Gree. 1. c. 7. 2. Bott P. L. ch. 10. page 


9. Aythorp Rooding, Burr. S. C. 412. 623. to 697. 
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* The Queen againſt Guy. Caſe 212. 
MANDAMUS was directed to the official of to A e bes 


ſwear in A. and B. churchwardens of the pariſh of . to the — 
cc court to iwear 

47 2 this a return was, that they were © not duly che- ae — 
5 | ens; and it can- 
And now a rule was made for a peremptor} mandamus, for he 2* be returned 
ſhould have complied with the writ as far as he could, and have — 
ſworn one of them, if the truth were that one of them only had but if there is 
been duly choſen, or elſe have returned that neither of them was matter of doube, 


choſen, a ſperial return 


muſt be made. 
But it was objected, that this could not be done; for by the 
cuſtom of the pariſh the parſon was to chuſe one, and the pa- 4 © 2. Ld.Ray. 
riſhioners the other: and the pariſhioners inſiſted on it, that they 1008. 
ſhould chuſe two, and did propoſe two, and the official could not Poſt. 97. 


. : 1. Vent. 267. 
tell which of them two to ſwear 2. Mod. 23 


2. Salk. 431. Cro. Car. 551. 1. Lev. 75. 1. Ld. Ray. 138. 559. 2. Ld. Ray. 1200. Stra. 225. 
8. Mod. 338. 10. Mod. 12. 22. 11. Mod. 221. 12. Mod. 116. Stra. 52. 225. 609. 686. 1246. 


B. R. H. 130. 3. Burr. 1422. $. Com. Dig. Mandamus (P. 5.), Dough. 79. $6. 1. Bac. 
Abr. 371. Cowp. 413. 2. Term Rep. 456. 155 


(a) See Rex v. Lyme Regis, Doug. 79. to 86. 
| I 3 HoLT, 


% 


Hilary Term, 2. Queen Anne, In B. R. 
8 HoLT, Chief Juſtice. Then you ſhould have made a feria 


8 return, that the pariſh claims a right to chuſe two; that these 
*7* perſons had an equal number of voices; that the parſon had choſe 
his man, and ſo you could not ſwear either of the pariſhioners men: 
or if the pariſh unanimouſly choſe two jointly, when in truth 
had a right but to chuſe one, that d be void as to both ; and 
in that caſe you might return generally, that neither of them had 
been choſen ; and ſo where two have an equal number of votes, 


And at laſt, by direction of THE CovrrT, it was conſented to, 
to try the cuſtam in a feigned action. 


*{ go]. 


Caſe 221. 5 again Cowper, a Juſtice of Peace. 


The Court will AN inquiſition of forcible entry was removed hither by cr. 
not hear affida- tiorari, commanding err to ſend all inquiſitions of 
Anm ds 2 fg ſoteible entries made upon J. 8. and the juſtices returned an in 
reri, unleſs to Quiſition of an entry made by B. upon 7 S. 

Tis 8 — And now affidavits were offered to give the Court ſatisfaction, 
magiſtrate ; but that the only inquifition before the juſtices was an inquiſition cf 
if the return be force by A. and that the precept was to ſummon a jury to inquire 
falſe, the party of à force againſt J. S. by A. and that they did not inquire of any 
may ing an other force 

action on the yt 


* 


Aids, 90. Per Curian. We cannot hear affidavits againſt the retum, 
Poſt. 114. 169. which is matter of record, in order to make reſtitution ; but we 
178. may do it in order to have an information filed againſt tae juſtices 
Stra 63. for this abuſe : or, if the return be falſe, you may have your action 


2, Hawk. P. C. of falſe return. | 
— "te And here a day was iven to ſhew cauſe why Ax INFORMa- 
io ſhould not be filed againft them. | 


An inquifition HoLT, Chief Juſtice, took this exception to the inquiſition, 
— entry that it alledged the party to be ſeiſed in fee of a cuſtomary eſtaie 
bade man gnd ad voluntatem domini, but did not ſay dimiſſ et dimiſſibil. 


that it was demiſed and demiſab/e at the will of the lord. 


Caſe 126. Garibaldo againſt Cagnoni. 


It is a contempt (GARIBALDO came to court to confeſs an indictment for an 
* O aſlault upon Cagnoni, and as he was going home Cagnoni got 
— en perſors him arreſted for the tame aſſault. | 

2 pon motion and affidavit of this matter, AN ATTACHMENT 
int@ament. 72/4 was granted againſt him, and before the day he diſcharged 


8. C. poſt. 266. Garibalda 


S. C. z. Salk. 102. S. C. Holt, 89. Poſt. 96. 173. 1. Vent. 11. 2. Mod. 187 Comy. Rep. 411. 


Strange, 986. 1094. 6. Com. Dig. Privilege, 475. t. Bac. Abr. 182, Cowp. 136. 4 Tem 


Rep. 377. 1. H. Bl. Rep. 636. 
L And 


Hilary Term, 2. Queen Anne, In B. R. : 

And now coming to ſhew cauſe, the rule was ſet aſide, becauſe Chunatee 
the affidavit did not charge him to have notice that Garibaldo came _ apo 
ro court to confeſs the judgment; for otherwiſe he could not be in een, 
contempt for the arreſt. 


Catchmade's Caſe: Caſe 127. 


PER CURIAM. If a contract be for four pounds; and a plain- A debt of four 
tiff, to give an inferior court juriſdiction, will ſplit it into 7976: cannot be 
ſeveral actions, @ prohibition ſhall go. | | _— » 
aninferior court. 2. Sid. 464. Hob. 617. 1. Vent. 65. 73. Co. Lit. 113.4. 5. Term Rep. 64. 


2 A „ 

The Queen againft Corbett. Caſe 128. 
TH juſtices of peace made an order upon the defendant; that An order of juſ- 
he ſhould pay B. ſo much money for labour and work done, ces to pay fo 


without ſo much as ſaying that he was his ſervant. m_ Lay ra 


And it was quaſhed: for, PER Curran, this might be car- generally is bad. 
penter's work, &c; and the juſtices have only power in caſes of $:c. 4.$als.264, 
es of ſtatutable ſervants (a), viz: ſervants in huſbandry : and S. C. Sete. & 
they would be very tender of quaſhing ſuch orders (5). 1 


(a) See $. Eliz. c. 4 £ 15. v. Gregory, 2. Salk. 484. Rex v. Pope, K fie 
(b) See the caſe of Reg. v. Gouche, F. Mod. 419. and Shergoid »: Holloway, . 34 680. 
in Michaelmas Term, 1. Ame, where 2. Stra. 1002. And in the caſe of Rex —_ Acc. 
the juſtices made an order for the pay- . Helling it appears, that an order ge- |" 3 
ment of wages for work and labour in nerally for vages is not good, r 
hyſbandry, and on an except on that it for it muſt appear to be for wages it , gn 8 
did not appear to be ſtatute wages, the huſbandry, 1. Stra. 475. the caſe of — * ro 
Court ſaid, they would, in all orders of the King v. Clegg. And if it appear 5. — . 
the kind, intend it within the ſtatute, © to be not for wages in huſbandry, it is 1 —— 
-tinlefs the contrary appeared on the face clearly bad; Rex v: Landon, poſt. se. (6. 
of the order, 2 Salk. 441. Sec alſo Rex Rex v. Pope, 5. Mod. 419: 


Sutton's Caſe. MS Caſe 129. 


QUTTON had been marſhal of the court, and for non-attend- If raf mane 
ance another was ſworn into his place, but (as the Court de- in be turned 
clared) without prejudice to his right to the office, for that was out tor non-at- 


left to the law. The new marſhal, to get poſſeſſion, made a for- KS — 
cible entry into the priſon. ſhal get poſſeſ- 
fion by force, 


BROTHERICK moved in behalf of Sutton, that the Court, in re- ue 00.5 wil 
gard of the power they had over their officer, would interpoſe, and not reftore him 
quiet the poſſeſſion until the title were legally ſettled; and the ra- on motion. 
ther, for that it would look diſreſpectful in him to apply to an in- & C. Ante, 57. 
ferior juriſdiction to have an inquiſition of forcible entry; and that S. C. 14. Mod, 
the juſtices would hardly dare to meddle in it by reaſon of its im- $57: 
mediate on the Court: and though a new marſhal were — IY 

| ; Dyer, 114. 1. Salk. 2. 7. Mod. 5% 
14 | ſworn 


% 
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Sorten ſworn in, yet the former was liable to all eſcapes of priſoner 
1 2 W 


Curxra. It cannot be diſreſpectful to us, that ny hat m 
the remedy the law gives him. And here you would have us halg 
ea of forcible entry by parol, whereas the Court has no original 
juriſdiction of forcible entry: et currat lex, for it is a queſtion of 
right between two c officers. And as to the inconve. 
niency of eſcapes, the Court ſaid, that he was fo uſed to ſuffer yo. 
luntary eſcapes, that they could not imagine he fearcd any danger 
way. 1 | 
*[92] | 
Caſe 130. Jenkins and his Wife againſt Plombe. 


If a wife de qNDEBITATUS by huſband and wife executrix, — 
made executrixy J "ud cum the defendant was indebted to them as executor of I 
wife bring an for ſo much money received by him to their uſe as executor, and 
aQion a: execs. that he promiſed to pay it, &c. ; the defendant pleaded non aſſuny- 
— ny ft; and at trial the plaintiffs were nonſuited. 

to their uſe m The queſtion was, Whether they ſhould pay ret upon the 
right of the wife ſtatute of 23. Hen. 8. c. 15. Fs 

a executnx, k : 

they ſhall 4 Dax x ETL, Serjeant. They ſhall pay coſts; for this action is 
on on being brought by them in their own right, and upon a * contract with 
— for themſelves, viz. the receipt of the money to their uſe, and in 
— which they ought not, at leaſt they need not, to name themſelves exe- 
of the teſtator, cutors; and the naming the plaintiff executor when it is not of 
the cauſe of ac- neceſſity, ſhall not exempt him from paying coſts (a). And for a 
tion aroſein foundation to this diſtinQion he relied on THE YEAR-Book d 
. ume, Henry the Seventh (5), where the difference is taken between an 
= — dus action t upon the executor's own poſſeſſion and where upon 
caſe to name the the poſſeſſion ot his teſtator; and upon this he would reconcile 
wiſe executrix. the caſes of Bull v. Palmer (c), Maſen v. Fackſon (d), and Galt v. 
C. poſt. 182. 7e). If anexecutor bring trover for atrover andconverſioninthe 
Sc. 1.Salk. 207. time of his teſtator (Y, or upon a trover in the time of his teſtator, 


Rang, and a converſon in his own time (g); he ſhall not pay colts: { 
: 373- | 

S. C. 11. Mod. 194. Ld. Ray. 224. 443- 437. 565. 1413. 12. Mod. 440. Savit, 133. 1. Salk, 
267. 314. 3. Salk. 106. Hutton, 79g. 23. Mod. 135. B. R. H. 205, Bull N. P. 334. 
. WII 172. 1. Bac, Ab. 518. 2. Term Rep. 477. 4. Term Rep. 281. 277. 


(s) See Latch, 220. Hutton, 78. the life-time of the teſtator; the 1 · 
(#) 2. Hen. 7. pl. 15. . cond cov ſtated the trover in the 
(e) . Lev. 265. life-time of the teſtator, and the conver · 
(4) 3. Lev. 60. fion afterwards ; and the Tx1n» courr 
(e) 3. Lev. 375. 8. C. 4. Mod. 245. was for a trover and converſion after the 
oF) death of the teſtator : and at the tria 
r] See the caſe of Cockerell ard his the plaintiffs were nonfuited ; the only 
Wife, executrix of Moody, v. Knyaſton, evidence at the trial was applicable to the 
in Eaſter Term, 31. Gee. 3. in trover for firſt count; and the Court held that the 
goods: the yizsT count ſtated the plaintiffs in this caſe were not liable w 
wover and converfion to have been in cofts. 4. Term Rep. 277. 


Hilary Term, 2. Queen Anne, ; In B. R. 


nſimul computaſſet with the executor for debt due to the 
—— executor ſhall not pay coſts (a). 


HoLT, Chief Juſtice. If the receipt were ſince the teſtator's 
death, and By appointment or conſent of the executor, there the 
ation muſt have been brought by him not as an executor ; for 
the receipt by his appointment is a receipt by himſelf. Then if 
the receipt be without the executor's previous appointment, yet 
the bringing of this action is an aſſent to the receipt, and makes it 
a receipt in his own right; fo that in either caſe the debt ought 


Jexxixs 
AND HIS WIFE 


a 
PLOMBE» 


to de looked upon as a new debt, contracted fince the death of the 


teſtator. And this receipt muſt be intended to have been in the 
executor's own time, becauſe the receipt is laid to have been to 
the executor's uſe ; and he concluded that there was no room for 
the executor here to declare as executor: if there be a receiptbythe 
appointment of an executor, it 1s immediate aſſets in the executor's 
hands, and by bringing this action it is ſo in the ſame manner. 
If anexecutor or an adminiſtrator bring trover upon their on poſſeſ- 
ſion, they ſhall pay cofts. Yet there, if the adminiſtrator call 
himſelf adminiſtrator, and it is ſo entered on the record, and he has 


x. Vent. 109. 


judgment, and after wards the adminiſtration isrepealed,the defendant 


would be relieved by audita querela (), becauſe it would appear on the 
face of the declaration that he had been ſued under that now re- 
pealed adminiſtration. And the naming himſelf executor here is 
not of neceſſity, any farther than to ſhew how the original right 
came. If an executor account with the teſtator's debtor, indeed 
thereby a new action accrues, but ſtill it is in the right of the teſ- 
tator, and no new contract is made, but only an aſcertaining of 
what was due before. If judgment and execution be in the teſta- 
tor's life, and an eſcape in the executor's time, uponanonſuit in an 
action by the executor for this eſcape, he ſhall not pay coſts ; but 
if he had judgment and execution in his own time, and an eſ- 
cape had happened, for which he had brought an action and been 
noaſuited, he ſhould have paid coſts. 


PowELL, Juſtice. Where the thing ſued for is aſſets in the 
executors or adminiſtrators before recovery, there they ſhall pay 
c1/t; upon the nonſuit; or when the entire cauſe of action ariſes 
in his own time. 


And iT was AGREED to have been adjudged, that in an action 
for rent accruing in * an executor's own time, if the executor be 
nonſuited, he ſhall pay coſts ; fo alſo that in an action on a coye- 
nant with. the teſtator, and a breach in the time of the executor, 
he ſhall pay coſts on being nonſuited. | 


Yuere per me, If there be any difference upon this account 
between covenant for rent upon a covenant made with teſtator, and 
debt for rent upon a leaſe with him? 


Jones, 170. 


And it was agreed by THE wHOLE CourT, that the ſtatute 


does not, by the words thereof, diſtinguiſh the caſe of an executor 


(a) (6) 1. Bac. Abr. 138. 
| from 


Juxxzins 
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from any other caſe; but thatitwasbyanequitable conſtruQion fe. 


——— oy. «ap Judges for this reaſon, becauſe the nature or caup 


Non. 


Hob. 80. 


of action not lie in their privity or knowledge. 


And Hour, Chief Fuftice, (aid, that it has been held, tha i 


the plaintifPs declaration were fo bad, that the plaintiff, in caſe he 
obtained a verdict, could not have judgment, there, if he were 
nonſuit, he ſhould pay no coſts ; and therefore this action bei 
by huſband and wile upon the poſſeſſion of the huſband . 
as if there had been a verdict, he could not have had judg. 
ment, he could have no coſts: but he faid the contrary had 
been reſolved (a). 


The caſe being moved again to-day, the caſe of Eluit v. 
Mocato (6) in this court, in _— in the ſecond year of 
Queen Anne, was quoted for plaintiff; which was ſeveral 
counts by a plaintiff executor, one whereof was an infamul com- 
puter, and, on being nonſuited, the Court held, that he was not 
iable to coſts ; which caſe was now again agreed, becauſe there was 


no new cauſe of action, butanew action upon an aſcertaining ofanan- - 


cientcauſe, which aſcertaining leaves it ſtilla debtofthe teſtator's(c), 


Ir was AGREED now by the Court, that the caſe in THz VEAI- 
Book of Henry the Seventh (d) is a good foundation for this 
caſe ; for there it is agreed, that a feme executrix cannot give the 


2 of her teſtator away without the conſent of her hu andif 
0 


onſent to it, then it is he that gives them; ſo the wife here can - 


not appoint one to receive this money, but if the huſband conſent, then 


it is his 1 And if an executor appoint another to re- 
ceive a debt of his teſtator, and he receive it, it is now the 
fame thing as if he had actually received it himſelf, and wil 


be aſſets in his hands; and, by conſequence, appointing another 


to receive who will not repay, is a devaſtavit. 


Horr, Chi ice, ſtrongly inclined, that the bringi 

this action of 5% a * agreement as would wa 45 
aſſets in his hands from that time, by the rule of omnis ratihabitu 
retro trahitur, et mandato ſeu licentiz equiparatur (e). But he 
agreed, that no more would be afjets in his hands than he reco- 
vered, and not as much as was received or declared for, and even 
for that he would not be liable until after judgment; but imme- 
diately after judgment, and before execution, he is liable: whereas 
where one ſues as executor, though he has judgment, yet until exe- 
cution the thing recovered is not aſſets in his hands. And as if 
the huſband actually appointed the defendant to receive, he 
alone ought to bring the action in his own name; ſo here the 


(a) Hob. 219. 284. 1. Crv. 175. (4) 2. Hen. 7. pl. 15. 

(5) 2. Salk. 314. 7. Mod. 48: (e) Co. Lit. 206. 245. 9. Co. 106. 

(e) See Marſh v. Jennedy, And. 359. 4 Co. 30. Plowden, 8. and Wingate's 
and Goldthwayte v. Petrie, 5. Term Rep. Maxims, 485. 
234- where this caſe is denied to be Law. ; 


. ratihabitun 
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»b, :-bition amounting to an intment, he ought to bring it Jaxx» 
ne as if a man OS, into * 5, and take iN cha. and a un 
I may, if I pleaſe, * charge him in account as my bailiſ though * --] 
there never was any privity between us until the action brought. 

And where it was objected, that if the bringing of the action ſhould & [ 94] 
amount to an appointment, then by bringing the aCtion the whole 
would be aſſets in bis hands before any recovery, he anſwered, 
that would not follow, for they being nonſuit, the matter is ſet 
at large again, and he has liberty to ſue the original debtor ; but 
if he had bad judgment, and no execution, or ever like to have any, 
yet his bringing the action, and having judgment, would ang 
the firſt debtor, and by conſequence be a dewaſtavit in him; for 
by the judgment he makes the defendant his debtor, who never 
owed any thing to the teſtator. And he quoted the caſe of 
Norden v. Levit (a), which was this : An executor brings trover 
for a converſion in the life of his teſtator, and, the party being 

ed and inſolvent, he takes a covenant from him E x A pay- 
ment of ſo much money in ſatisfaction; and it was held, that for- 
aſmuch as this extinguiſhed the original cauſe of action, it was 
an immediate devaſtavit ; which judgment was affirmed by the 
houſe of lords; @ fortiori, the extinguiſhing of the original debt 
by judgment againſt the preſent defendant would, ia this caſe, be 
a devaſtavit, and upon judgment given, not the adminiſtrator 
de bonts non, but the adminiſtrator of the executor, ſhould ſue 
execution. If an executor loſe the teſtator's goods out of his poſ- _ 
ſeflion, and declare that he was poſſeſſed of fo much goods as the . vent. 119 
executor to J. S. and upon the evidence it appears that they were cena. 
his own proper goods, he ſhall be nonſuited, and pay colts (5). Pott. 281. 
If one as adminiſtrator bring trover upon his own "olleſion, and 
is nonſuited, he is condemned in coſts, but after adminiſtration is 
revoked, he ſhall, by audita guerela, be relieved againſt the coſts, 1. Mod. 62. 
And this was the caſe of Turner v. Davis (c), in the ſixteenth 2. Saund. 148. 
year of Charles the Second. And it was laid down for a rule, that 3- Ked. 668. 
where an executor brings an action in which he nced not name 


himſelf executor, there, if he be nonſuit, he ſhall pay coſts (4). 


But PowELL and GouLD, Fuftices, ſeemed contra, for this was 
an action to make aſſets, and not for the recovery of what is ſo al- 
ready; and immediately after the receipt there was no af/:ts ac- 
crued to the executor, 8 | 


Hob. 36. 


But HoLT, Ghisf Juſtice, ſaid, that in the caſe Peacoct v. Steer, Hutt. 78. 
reported in Croke (e] to be three againſt one, as it is in Hutten ( % Lat. 220. 
is two to two: however, he was of opinion that there ought to be no © J 229. 


coſts, for the ward never came to the actual polledion of the ex2- Ce. Plz 403 
; : | 3. Lev. 60 

Fate. Term 29. Car. 2. in the (8c) 1. Nod. 62. S. C. 2. Saund. 248. 1. Vent. 109, 

king's bench. 2. Freem. 442. 8. C. 8. C. 3. Keb. 668. 110 contre. 


i. Eq. Abr. 240. S. C. 2. Jones, 88. (4) Cro. Jas. 229. 361. 

8.0. 3. Keb. $97, 615. 691. 706. 7442. (e) Cro. Car. 29. 

778. S. C. 2. Lev. 189. ( Hum. 78. 

{5) Hutton, 214 220. K. 

cuter, 
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Janis cutor, and could not therefore be aſſets in him: as if a teſtatot i 
axp x18 Wirz goods be taken and converted after the death of the teſtator, befork 
ow» they come to the actual poſſeſſion of the executor, they are not 
aſſets; and therefore if he be nonſuit in t᷑ over for them, it were 

hard to make him pay colts: 


Et adjournatur (a):- 


(a) rut Cova 7, after taking tim to Cockerel 6. Knyaſton, 4. Term Rex 
conſider, were unanimouſly of opinion, 277. and Goldthwayte and his Wife a 
that in this caſe the defendant ought to Petrie, 5. Term Rep. 434 
have coſts. S. C. poſt. 181, And ſee 


*[95] 0 | 

| & - . | 

44-88 The Queen againſt Watton. 

The caption of IN the caption of an inquiſitior of forcible entry, it was ſaid, 
n JURATORES jurat et onerat” ſuper ſacramentum ſuum, Cc. 
— _ __ ; BROTHERICK excepted, that it does not appear what the 
« 9. ftating it Jury were ſworn to do, whether they were an ingug of inquiry, 
to be by · jurors or a petit jury; and though it might not be neceſſary to lay, 
« frown and that it was © ad inguirendum pro corpore comitatils, yet at leak 
: __— e it ought to appear that they were an inqueſt. 

T _ is goods Tax CovuxrT ordered precedents to be ſearched. 

words e i= HARCOURT, at another day, informed the Court, that moſt > 
« body 1 iz, the inquiſitions in the time of king Charles the Second, that wanted 
« county” be theſe words, © ad inguirendum, were quaſhed. Te 2a 
omitted. | 

Cro. Jac. 633. quaſhed for it; but ſince it was a particular offence, and at the 
Palm. 223. ſuit of the party by the ſtatute, by his conſent, none ſhould ever be 
1. Salk. 260. quaſhed for it. In no indictment is it ever ſaid what the jury 
2 de is to Enquire of, but only, ad inguirendum pro domind regina pro 
$. Mod. 6s. corpore comitatis. As to the want of the words, ad inqui- 
LA. Ray. 215. rendum, in caſe of petit jury, you only ſay, elect. triat' et jurat', 
_ $48. 37720. without ſaying, ad triandum exitum: and here it is ſaid, jurat et 
onerat” dicunt ſuper ſacramentum, and it does appear that they were 
ſworn to preſent, becauſe there is no iſſue joined: and the reaſon 
why in preſentments at the general quarter-ſefſions it is neceſſary 
to ſay, ad inguirendum pro corpore comitatits is, becauſe their com- 
miſſion is ſuch, and the jury muſt __ according to the com- 
miffion ; but here their commiſſion is by a ſtatute: and if it were 
an indictment for riot upon the ſtatute of 13. Hen. 4. c. 7. ĩt might 
perhaps be held well, without the word © inguirendum”. 


And the inquiſition was confirmed PER CURIAM. 
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is Parker againſt Sir William More. Caſe 132. 
805 WitLtam Mok was taken up on 4 Sunday, upon a A priſoner wha . 
Judge's warrant, for eſcaping out of priſon. Org 


The queſtion was, Whether this being on 4 Sunday were ſuch a Sunday, either 
a ſervice of proceſs as was againſt the ſtatute of 29. Car. 2. c. 7. * 
And though the court of common pleas conceived it was, and by virtue of an 


had 3 ſome for that reaſon, yet now THE WHOLE A *uerrens. 

CourT of king's bench held this taking to be in the nature of 8. C. 3. Salk 

a freſh purſuit, that is, a further force and 'means added to a 2 

freſh purſuit by the ſtatute, It is no original proceſs (a); for a ff, . Kar. 

commitment upon it is but the old commitment continued down. 2. $atk. 626. 

The gaoler or party might have taken him upon a freſh purſuit Ante, 22, 33. 

upon 4 Sunday before this ſtatute (5). $ _ | 
HoLT, Chief 9 255 beſides faid, that if the Court relieve 237. 254. 

him, it muſt be by audita querela; for it being on Sunday, is a 5 Mod. 35. 

fact traverſable, - | 1247 
But C&TERt, If there were no more in it, we would do it upon **; 275. 

motion, but would not relieve in this caſe. * 1 
„ Sellon's Pract. 15. 3. Com. Dig. Eſcape (E.). ** Temps” . k 

2 D TR oo rn OY, SOS 
.(«) But if A. be arreſted at the ſuit of c. 7. for this is an original taking, and not 

J. and diſcharged, the ſheriff not know- a re- taking after an eſcape. Atkinſon v. 

ing that there was alſo a detainer in his Jameſon, 5. Term Rep. 25. 

office at the ſuit of C. and be arreſted on (5) Now by 5. Ann. c. 9. ſ. 3. eſcape 

the Sunday following at the ſuit of C. he warrants may be executed on a Sunday. 

ſhall be diſcharged by virtue of 29. Car, 2. | 


15+ 


Anonymous. Caſe 133. 

OTE, On an eſcape out of either compter the action muſt Adlon for 
IN be againſt both the ſheriffs of Cenainn. e from. 
muſt be againſt och the ſheriffs. Carth. 145. 1. Show. 162. Co. Ent. 436. 1. Roll. Abr. gg. 
Cro. Elz. 625. 3- Com. Dig.“ Eſcape** (B. 2.). . ; | . 
| *[ 96] 


* Lidford againſt Thomas. . >, a, 


EYRE moved to have the defendant diſcharged out of cuſtody, If a bailif arreft 
for that he had been arreſted on 4 Sunday by proceſs 2 
this court; but in truth ĩt ap Gat be was taken without any Sunday, rar i 
warrant on a Sunday, and kept locked up until Monday morning, uin him by vir- 
and then a writ was got (6). 
procured the 
next day, the Court will grant an arrachment againſt the officer, but will not diſcharge the priſoner, 
he thay have an aQion for the falſ,impriſmmen. 2. Keb. 777. $38. 1. Mod. 56. 1. Salk, 8. = 
(5) 11 a perſon be arreſted after the ridge v. Plaiſtow,- 2. H. Bl Rep. 29. | 
writ is returnable, the officer cannot le- See alſo Planch v. Anderſon, 5. Term 
gally detain him, though for the ſhorteſt Rep. 37. 5 
fe, JV the writ be continued, 0 | p 
3 . 4 — 2 
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| Leros? PER Curran, If you were impriſoned without a 


7 have r remedy by falſe impriſa onment; but then let them er 
| Tante. aſe — an attachment ſhould not go againſt them. 


Het. 19. And it was ſaid by GouLD, Faftice that attachments have 
My ; cok . frequently in ſuch cafes. + * * 
617. And fo was the rule here. 


N 


Caſe 135. Anonymous. 


A zreft- LIOLT, Che, ice, ſaid, that after arreſt the bailiſf 
apts art H carry the Gio ihr her leder acc 
i carried to a place for to ſend for his friends (a). 

Poſt. 173. Ante, 90. 


i (a) But fee the ſtatutes 2. Gee. 2. ©. 24. the al. Geo. 2. C. 33 md 
| C. 22. — the 8. Geo. 2. 835 


5 


_ Caje 136. Anonymous. 


Every publick PER CURIAM. If a man be made an officer by act of parli- 
officer is indict- ment, and miſbehave himſelf in his office, he is indictable for 


able for miſbe- 
— — n officer is indictable for miſ- 


— 480. behaviour in his office. 
4 Mod. 96. 1. Keb. 933. 


Caſe 137. The Queen againſt Dyer. Wy 


indicament AN EXCEPTION to an indictment for an entry into land was, 
— that it was not ſaid to have been manu forti, as the words of 
ph - mir the ſtatute 5. Rich. 2. c. 7. are. 


the words mers But PER Conran, At common law one was indiQable for 
Ho” entering into land whereinto his entry was not Jawful, 
9 036: there was no force (5); but the ſtatute forbids force in entering 
> Bal. 258. or detaining, even where the entry is lawful. e 


vent. 265. 
2. Hank. Fc. And here they would not quaſh the indictment. 
ch. 64. f. 44. Id. Ray. 610. 


. (3) See Rex v. John Storr, 3. Burr. Rex v. Bake, 3. Burr. 2737. 
1698. Rex v. A, 3. Burr. 1706. 


if 


Caſe 138. | Horner againſt Bonner. 


Barren land, if T was for tithes: A prohibition was moved for, ſuggeſting 
it yield a profit, bo cms) ee eee refore 
is titheable. ought to be exempted ſo long, &c. 

c. ante, 36. 2. ag. 653. Cro, Car. 208, 2. Ld. Ray. 992, 


{Jena 


4 
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Curta. If land yield any profit before, as wood (a) &c. it is Honxza 
not within the ſtatute 2. and 3. Ew, 6. c., 13. for it ought to be rg 
ſuapte naturd fterilis. R. 
. See the ſtatute 45. Bdrw, 3. 0. 3. 3. Com. Dig, © Diſmes® (H. 3.). 


6 *[97] 
The Queen again The Pariſh of Littleport. Caſe 139. 


AW NE ſome years before had been overſeer of the poor of Amandemurdoes 
the pariſh of Littleport, and had diſburſed ſeveral ſums of his ns lie to over- 
own money for the relief of the poor before any rate made: after, wee rea a 
and before the end of his year, he was turned out by the juſtices purſe their 1 
of peace, whereby he loſt the opportunity of reimburſing himſelf deceffors in 
what he had advanced out of the poor's money. — 
And now a mandamus was directed to the churchwardens, relief of the 


overſeers, &c. to make a rate for reiin him what he had poor; but if an 
deen out of pocket on account of the poor. To which they re- Herſcer ad- 
turned, that the pariſh never agreed to his diſburſements, ang ace his own 


that his accounts were not allowed by the juſtices of peace, ww... > bc 
EvRE, for the pariſh. — — — 
FixsT, This writ does not lie in this caſe; but it ſhould be, his centinuanee 
rſt, to the juſtices of peace to ſettle his accounts. 8 


SECONDLY, Though it be uſual for overſeers thus to advance len of the poor, 

— law gives them no remedy to come at it again; . 

tute does not enable them to c the pariſh, int ANY nies he had ad- 
vanced, and 2 


for the 
debt, but he is firſt to raiſe the » and then to employ it. 
conſtable was bound to give money for the removal of vagr 
and ſo were ſurveyors of highways under a neceſſity of i 
money, yet they had no remedy for it till 14. Car. 1. . 
Will. and Mary, c.. (a | 


Tump, If there had been any remedy, it ſhould have been * N 
againſt the immediate ſucceſſor; for you will not ſuffer an exa- has no remedy. 
mination upon a forcible entry after three years time, as was S. C. Foley, 8. 
aqudged in Harris's Caſe. = | 5. C. 2. Salk. 

FourTHLY, The writ t to have fixed them to a ſum 3 
certain, and not to have leg fette the diſcretion of the overſeers erg . 
and Tauney. See the caſe of The Queen u. Chaſey laſt Term. S. C. 3. 14. 


WELLS, contra. When the overſeers have advanced money 88 $9, 

for the relief of the poor, they become in the ſtead of h 20g. 
| -.- - SC mo 

97. Carth. 118. 393. 450. 160. 362. 2. Salk. 329. Stra. 42. 93- 217." 613. 1004- — 

1125. 1261, Ld. Ray. 798. 8. Mod. 338. 10. Mod. 104. 11. Mod. 222, 12. Mod. 251. 325. 559. 

3. Peer, Wms. 679. * | „ $25 Ws - 


(a) By 17. Gee. 2. c. 38. the poor of And by 18. Ga. 3. c. 19. a mode is pre · 
every pariſh are to be regiſtered 3 and by ſcribed of reimburſing conſtables ſuch 
the 9. Geo. 1. c. 7. .. 2. no officer of any i 
pariſh ſhall bring to the account of the the pariſh. See 

pariſh any monies that he ſhall give to 2. Salk, 60g. and 1. Bott's P. L. 375. 
ay pocp perſon who is not regiſtered. ; r ö 
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charge for ſo much to the pariſh; and in caſe of a baſtard 
they ſhall be allowed what they have laid out to the midwife, dt 


maintenance of the child, before any order made. And the cas 


objected, where a law was fain to have been made on purpoſe for 
reimburſement, they are nothing like this; for here the pariſh is 
by the law chargeable to the relief of the poor, but there it wy 
not chargeable by any means. 

HorT, Chi ice, The queſtion is, how the law ftands, 
8 rn 
the churchwardens and overſeers, and ſuch inhabitants as they 
ſhall call to them, ſhall make a rate: but here the officer begins 
the wrong way, that is, advances money without any rate made; 
and this is the way to oppreſs the pariſh with too great a charge: 
and if any ſudden charge came after a rate made, there ought to 
be a newrate made for that, though I do not ſay butthatarate maybe 
made after the poor are relieved ; but then the order ought to be for 
levying the money for the poor, and not for the overſeer, though it 
is reaſonable the overſeer ſhould thereout ſatisfy himſelf for what 
he before laid out; but till the overſeers muſt account with the 
juſtices for what they have received, and what laid out: and this 
is not like the caſe of a baſtard child, for there is no method of 
raiſing or of laying the money out in that caſe as there is here, 

Pow, Fuſtice, accord. I would help you if I could. It is 
true, there may be ſuch an exigency as would not admit of the 
delay of a rate; and there the overſeer may advance, and ought to 
have a rate in convenient time, and have it approved as it ought 
by the juſtices; and if they refuſe to approve, there a mandanu; 
had been proper; but ſtill that rate ought to be a poor's rate, 


and not to reimburſe himſelf, but that is his own buſineſs, when he 


gets the money: but the overſeer is not obliged to advance any 


money until rates be made and the money raiſed; and by the 


ta 
ta 


ſtatute a rate ought to be made once a- month. 


Now this Term it was urged, that by the ſtatute of 43. Elx. 
c. 2. by which overſeers of the poor are appointed, he is to be 
choſen yearly at Eater; and immediately before any rate can be 
made, here will be a neceſſity for money; for juſtices of peace 
make orders upon oyerſeers to relieve ſuch a perſon without 
king notice whether there be mone of not, _— — 
ve been frequent for diſobeying ſuch orders: and Dalter's 
wftice 25 — was quoted, 2 it is faid, that an order of 
eſſions for ing an overſeer had been allowed of; and as to 
the objection, that it is not to levy any ſum certain, it could not 


be otherwiſe ; for if a mandamus were to levy thirty pounds, and 


but twenty pounds due, it would be a good return to ſay, that 
there were not thirty pounds due. 0 h 
Qrod Hol r negavit (a). 
e See veal of Rex e cen ane ty. 
| - HoLT, 
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Hot r, Chief Juſtice. An overſeer need not advance a far- Tz GI 
thing of his own money, ſor the churchwardens and overſeers of A guy _ 
the poor may make a rate whether the pariſh will or not, ſo it be * 
confirmed by juſtices of the peace; and if any refuſe to pay ſuch Lirxx Ero. 
rate, it may be levied by diſtreſs : and there ought to be a monthly aid ee ate. 
rate, becauſe poſſeſſors are to pay, and ſhons frequently . 
change. 5 

And pER TOTAM CURIAM the writ of mandamus was 
qualhed (a). 


0 See Rex v. Ware, 1. Bott's P. I. P. L. 276. Rex v. Welch and Others, 
272, Rex v. Limehouſe, Foley, 22. 1. Bott's P. L. 277. Rex v. Maccles- 


Rex v. Overlcers of Chicheſter, 1. Bott's field, 1. Bott's P. L. 78. 239. 269. 
*[99] 


The Queen againſt Daniell. Caſe 140, 


TANIELL was indicted, for that he one Charles Scort, ſervant An t © 
and apprentice of one Foſeph Biſhop of London, d ſhopd et Will not lie a- 
dams, et d ſervitio pred. Josy diſcedere ; et ſeipſum abſentare uu 8 
pracuravit, allexit, perſuaſit, et cauſavit. — 
BtoTRERICE excepted, that there was no averment, that the fee bs. maſ- 
ſervant had left the ſervice 3 and though in ſome caſes, if one for it fag. 
adviſe or perſuade another to an ill thing, if the thing be done in vate nature, and 
purſuance of ſuch advice, the adviſor ſhall ſhare in the offence ; to the prejudice 
yetin no caſe is the bare giving advice, or endeavouring to perſuade = a fingle par- 
one to do an ill thing without more, puniſhable : but he agreed, ;emeqy” i, by 
that if ſeveral conſpire and confederate together to do an ill thing, h os the caſe ; 
though nothing more be done, it will be indictable, becauſe the but to perſuade 
meeting together in order to ſuch confederacy is unlawful (a), 2 {rvant or ap- 
All that is charged here might be for prevailing with this Peri b © 
ſervant to go with him to the next door to drink a pot of ale. — $I 
If a freeman of a corporation or borough endeavour, intend, or indictable of- 
conſpire with others, to do an act that tends to the prejudice of fence. 
the corporation, yet if there be no act done, it is no good cauſe s.c, port. 282. 
of disfranchiſement, nor of indictment (b) ; d fortiori, it will not 289. 
be a good cauſe here, where the endeavour is only to the preju- 8. C. 2. Salk. 
dice of a ſingle perſon in one particular inſtance ; and the rule " an. ö 
Men officit conatus niſi ſequatur effectus. Even in a conſpiracy 3. 1 Is | 
there muſt be ſomething done in purſuance of it. The ſtro 80.2. Lt. Ray. 
caſe of this kind was the caſe of The King v. Starling (c); 1116. 
it was an indictment for meeting and conſpiring together how to * al Abr. 75. 
impoveriſh the farmers of the exciſe; and the reaſon wh that pos _ 
was held indictable was, becauſe ſuch a thing would affect the 4. Gs. Dig. 
K revenue; but if the conſpiracy were, that none ſhould Inditmenc”? 
y coffee from B. and no more done, it would not bear 22 5 


( Vaughan's Cafe, Poph. 134. Rep. 226. | 
2. Roll. Abr. - "Pg (e) 1. Sid. 174. 1. Lev. 125. 1. Keb. 


00 — 33, Ov. 38. 2;Roll, 650. 675. 682. 
Vor. VI. N K indict- 
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indictment: ſo if a confederacy be to way-lay a man, and 
him, or rob him. | vas : * 
But Hor r, Chief Fuſtice, denied the two laſt inſtances, 


THE SECOND EXCEPTION was, that it was not ſaid how 
he has withdrawn, ia caſe any abſenting or withdrawing be 
underſtood, which ought not to be; for whatever is eſſentiulh 

to maintain an indictment, muſt be directly and clear 
charged, and not by inference only. 

Kira, contra, The words © cauſing, procuring, &c.“ a 
rery ſtrong; and neceflarily import a withdrawing 3 and he quoted 
« Hen of this kind o_ of Raſtal(a). Surely this IS 3 
matter indictable, for it breaks that truſt which is between maſter 
and apprentice, with very ill example and publick influence u 
all the apprentices in England. 


* HoLT, Chief Juſtice, doubted whether it were an offence in- 


dictable, becauſe it was only a private wrong to the mafter; a Jon 
that inticing, &c. a man to do a thing, neceſſarily imported that on 
the thing was done. The Caſe of Starling way directly of a pub. hic 
lick nature, and levelled at the Government; and the git of the lie 
offence was its influence on the publick, and not the conſpiracy, ble 
for that muſt be put in execution before it is a conſpiracy : if tu me 
or three confederate and agree to indict a man of a crime of which his 
he is not guilty; the very meeting and agreement is an ill and 
unlawful act, but not indictable perhaps; but if a meeting be to " 
rob or kill, it may be indictable; but even there adviſing one 10 * 
rob or kill, without ſomething be done thereupon, is not indici- fo 
able; and if a man commit any offence under treaſon or felony, oy 
and another deſire him to withdraw from juſtice, or do receive or 
harbour him in his houſe, &c. it is no offence puniſhable, 0 
more than it is to protect a man in his houſe from arreſts in; ur 
civil action. And fince you do not ſay for how long time the fo 
abſence was, if there were no more in it, how can the Court fo 
apportion the puniſhment to the offence? Ard he agreed, thut th 
a conſpiracy to charge one with a baſtard-child is indictable (0); It 
but if one ſhould adviſe another to do it without more, it would : 
not. | 
T 
PowELL, Fuſtice, thought this matter indictable, becauſe there * 
are many acts of parliament concerning the regulation of appren- m 
tices and ſervants, and that to run counter againſt any of thoſe 
acts, is matter indictable; for it becomes a publick concern, 
that they ſhould be kept in good order: if one prevail with a wife 
to leave her huſband, he is indictable for it, though it be of 10 10 


more publick nature than this, becauſe it is a breach of the 
common ſociety of mankind ; and this tends to deſtroy the publick 
truſt and confidence that ought to be between maſter and ſervant; 


8 Raſtal « Indiment”. 137. 185, See alſo Ld, Ray. 81. 77 
4) Hob. 219. Reg. v, Baſt, poſt, x. 5 aa 
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ad in reſpect whereof the law makes it a greater crime in 2 Tu Oer. 
crvant to kill his maſter than in another, for it is petit treaſon in again 
him, and only murder in another: and he quoted the Poulterers' Damizit, 
Caſe (a), where bare conſpiracy without more was held indict- 

ible, Then let us ſee the manner of laying it, and I think it is x, Sid. 68. 


GovLD, Juſtice, accorded with PowELL in omnibus. Lat. 79. 


BroTHERICK., Every violation of the law, every common 
treſpaſs, is in malum exe but not indiftable (5); and as to 
the continuance of abſence, if a man lay a common treſpaſs done 
at ſuch a day, it ſhall not be intended to continue farther without 
2 continuando : ſure then it will be hard tb intend an offence laid 
in an indictment to be committed at a certain day, to continue 
longer than is exp laid : and he faid, that if, at common law, 
one had bound himſelf for a year, and another had prevailed with 
him to abſent * himſelf from that ſervice, an indictment would not # [ 101 1 
lie for it : indeed, if this were the caſe of an apprentice compella- 
ble to ſerve by act of parliament, it would be the er againſt 
me; but for a bare apprentice, that is only under an obligation of 
his own making, it is very hard to malntain it. 


HotT, — Juſtice. If a ſervant for a year, or at will, kill Ns 
maſter, it will be petit treaſon; and yet to intice ſuch a ſervant 
to leave his maſter, would not be indictable; fo that reaſon fails: 
for the reaſon why it is petit treaſon, is becauſe of the breach of 
duty, and not of the continual obligation of ſervice. 


The caſe was moved again this Term, and THE wHoOLE Court 
vnanimouſly reſolved, that the indictment was il] as to the manner, 
for want of an expreſs allegation that the ſervant did abſent; 
for though a cauſe cannot be without an effect, and it is faid that 
the defendant cauſed him to leave his ſervice, yet in indictments 
it ought to be expreſsly ſaid, that the effect did follow ; and ſo it 
was in the caſe of The Queen v. Tracy (e) before: Fitzherbert (d) 1. S t 
was quoted, that treſpaſs might lie for ſeducing a ſervant ſe), and Ante, 30. 
tue Cour faid, there might be a difference between à ſervant Pot. 114. 271. 
and an apprentice. And they would not reſolve whether the * 
matter of this indictment were ſufficient or not. 


The judgment was arreſted niſi before the end of the Term. 


And the laſt day of Term, HoLT, Chief Juſtice, ſaid, he ws 
not ſatisfied, that to ſeduce one's fervant away was indictable, 


(2) 9. Co. 55, | | that a maſter may bring tteſpaſs for ſedu - 
b) See 3. Burr. 1698. 2706. 1731. cing his ſervant, although he is only em- 
OR ployed as a journeyman, 19 work by the 


Pacce. 
(+) See Hart v. Aldri 
— + a but 


—- 


Danrzii. 


An indiftment Bur NOTE 
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Tax rr but to perſuade him to embezzle his maſter's 
aga# then, whether it were neceſſary to alledge 
them, for he ſaid the indictment might perhaps be for the evil 28 


of perſuading (a). 


for embezzling but no venue was lai 


a maſter's 


goods muſt ſtate So THE JUDGMENT was arreſted. 


Caſe 141. 


In debt on bond 
the defendant, 
on bringing prix- 
coſts into court, 
againſt the pe- 
nalty 


Ante, 11. 25. 
Poſt. 153. 


2. Stra. goo. 


5. Com. Dig. 
« Pleader 


(a) This caſe was moved again, and medy is by action on the caſe Pet. 
182. But enticing an apprentice or fer. 


THz whotz Cour were of opinion, 
that the enticing of an apprentice or a ſer - 
vant to depart from his maſter is not an 
offence of @ public nature, but that the re- 


vant to ſteal his maſter's goods is an ind. 
able offence, Rex v. Collingwood, ped. 


289. 


| Ireland's Caſe. 
AYMOND moved to bring princi 
R .ind he 


into court, and to be reliev 


MoNxTAGUE urged, that in this caſe they would not relieve in 
chancery, unleſs the party obligor would pay a debt barrable by 
ſhall be relieved the Natute of Limitations; and inſiſted on the like benefit here, 


this being an equitable motion. 


rule. 


NoTtz, The whole penalty muſt be brought into court, be- 
B. R. H. 116. cauſe intereſt and full coſts are to be taxed ; and one 


remnant out immediately (5), 


againſt 


(C. 10.). Vide ante, 11. 25. 60. Poſt. 153. 2. Salk. 583. 596, 597. 


* [ 102 ] 

. Caſe 142. 
Replevin for 
taking a mare in 

the highway. 
Salk. 3. 
PraQt. Reg. 157. 


( By 4. and 5. An. c. 16. In an 
« action on a bond with a penalty, if the 
« defendant bring into the court where 
« the ation is depending, all the prin- 
«« cipal and intereſt due, and all coſts 
«« expended in any ſuit in law or equity, 
ac upon ſuch bond, the money brought 
4 in ſhall be taken in full fatisfaRticn of 
« ſuch bond, and the Court may give 
« judgment to diſcharge the defendant 


« of and from the ſame. See 1. MI. 
157. 1. Term Rep. 629. 714. th 
127i. 4 Term Rep. 10. 3. TermRep. 
657. But in debt on bond with conditio 
to account for money to be received, the 
Court will not ſtay proceedings or pf 
ment of the penalty into court ; forin 
ſach caſe damages may be recovered fot 
Lord Lonidals 


more than the 
v. Church, 2. 


intereſt, and coll, 


penalty. 


Term Rep 


Croſſe againſt Bilſon. 


Noxruaurrox, 12 BILSON was ſummoned to an- 
J fwer to Samuel Cr 
tdok a mare of him the faid Samuel, 


to wit. _. 


e 


and 


againſt. ſurety 
by M. L. his attorney, complains, that the faid: 


( year of the reign 
the Third, late King of England; &c. at Harding/ton, in the countf 
aforeſaid, in a certain place there called the King's Highway, * 

mare 


goods was: bur 
that he had embez21:4 


, here it as ad, chat the fervant did embexule; 


But THE Couxr would not hear of it, but made the common 


may have the 


388. 


* 


in 2 plea why be 
unjuſtly detained ii 
and pledges, &c. And whereon the ſame Samue, 
on the firſt 
our lord. M illiam 


am—_w_ { U wc. GS. 
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mare of him the {aid Samuel took, and unjuſtly detained it, againſt CM 
ſurety and pledges, until, &c, whereby the ſame Samuel ſays that get 
he is prejudi and hath damage to the value of 10l. And there- Bir son. 


fore he produces the ſuit, &e. 


nd the ſaid John Bilſon, by J. B. his attorney, comes and Cognizance fer 

3 the — and niere — fr and as bailiff of the moſt f feaſant. 
noble William Lord Leimpſter well acknowledges the taking of 

the mare aforeſaid the faid time when, &c. in a certain place called 

the Queen's Highway, and juſtly, &c. becauſe he ſays, that the 

ſaid place contains, and the faid time when, &c. did con- 

tain, within itſelf, half a red of land, with the appurtenances, in 

Hardingſton aforeſaid ; which faid half rod of land long before, 

and the laid time when, &c. was parcel of a certain ancient meſſuage 

in Harding/lon aforeſaid ; which faid meſſuage long before, and 

the ſaid time when, &c. was the foil and old of the faid 

Lord Leimpfter ; and becauſe the mare aforeiaĩd the ſaid time 

when, &c. was in the faid half rod of land in which, &c. doing 

damage there, the ſaid John, as bailiff of the faid William Lord 

Leimpſter, well acknowledges the taking of the mare afore- 

faid in the place in which, &c. and juſtly, &c. doing damage there, 

Kc. without that, that the ſaid Fohn took the mare aforeſaid 

in a certain place called the King's Highway, as the faid Samuel 

againſt him hath declared: and this he is ready to verify: where- 

fore he prays judgment, and a return of the mare aforeſaid, to be 


adjudged to him, &c. | 
And the ſaid Samuel ſays, that the ſaid Fobn Bilſon, as bailiff of Plea in mainte- 
the moſt noble William Lord Leimpfter, the taking of the mare 2<* of the de- 
aforeſaid ought not to acknowledge juſt, becauſe he fays, that a. 
he the ſaid John Bilſon, the ſaid time when, &c. took the mare 
aforeſaid in the ſaid place then called the King's Hz: hway, in man- 
ner and form as the ſaid Samuel above by declaring hath al- 
l:dged; and this he prays may be enquired of by the country. 
And the ſaid John ſays, that he to the plea of the ſaid Sammel Demurrer, 
above in replying pleaded hath no neceſſity, nor is by the law 
of the land obliged in any manner to anſwer, becauſe he fa 
that the ſame plea is not ſufficient in law to maintain his decla- 
ration aforeſaid : and this he is ready to _ wherefore for 
want of a ſufficient replication in this behalf the ſame John as 
— — 730 judgment, and that the declaration aforeſaid may be 
9 , 


And the ſaid Samuel, for that he hath above alledged ſufficient Joinder. 
matter in law for him the ſaid Samuel to maintain his action and 0 
declaration aforeſaid, which he is ready to verify, which ſaid matter 
the ſaid John doth not deny, nor to the fame in anywiſe anſwer, but 
that averment hath altogether refuſed to admit, prays judgment, 
and his damages by reaſon of the taking and unjuſt detention of 
the mare aforeſaid, to be adjudged to him, &c. And becauſe the 1. Std. 189, 190 
Juſtices here will adviſe themſelves of and upon the premiſes before 1 Ven. 135-130 

£3 + they © Hl. 20k 


enetzz 


— 


2 
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ive judgment thereon, day is given to the parties aforeki 
they give Kas the day of St. Michael in three weeks A 
their judgment thereon, becauſe the ſame juſtices here thereof 


not 
for &c. On which day here comes as well the ſaid Samuel as 
— you de 


John by their attornies aforeſaid ; and hereupon the premiſe; 
being ſeen, and by the juſtices here more full underſioo 
it ſeems to the ſame juſtices here, that the plea of the (aid Samy 
above in replying pleaded is ſufficient in law to maintain his declz. 
ration aforefaid. as the ſaid Samuel hath above alledged 
wherefore the ſaid Samuel ought to recover his damages by reaſon 


Inquiry award: of the premiſes againſt the laid Joby : but becauſe it is unknowy 
what damages the faid Samuel hath ſuſtained by reaſon of th: 


premiſes, the ſheriff is commanded, that by the oath of twely; 
good and lawful men of the county aforeſaid he diligently enquiry 
what damages the faid Samuel hath ſuſtained, as well by reaſon 
of the premiſes as for his coſts and charges by him about his ſuit 
in this behalf expended ; and the inquiſition which he {hall thereof 
make certify here on the oftave of St, Hilary, under the ſeal, &c. 
and the ſeals, &c. On which day here comes the faid Samuel by 
his attorney aforeſaid, and the ſheriff, to wit, 5 Child, Bari. 
hath now returned here a certain inquiſition taken before him 
at the town of Northampton, in the county aforeſaid, on thy 
nineteenth day of January laſt paſt, by the oath of twelve, &, 
whereby it is Buch, that the ſaid Samuel hath ſuſtained damages by 
reaſon of the premiſes, beſides his coſts and charges by him abou; 
his ſyit in this behalf expended, ta eighty ſhillings, and for thoſe 
coſts and charges to two-pence. Therefore it is conlidered, that 
the ſaid Somu-]to recover againſt the faid John his damages afore- 


Final judgment. fnid to eighty ſhillings and two-pence by the inquiſition aforeſaid 
in form aforefaid found, and alſo twelve pounds ſeventeen fhillings 


No warrant of 
attorney. 


and fourpence to the faid Samuel at his requeſt for his coſts and 
charges aforcſaid, by the court here of increaſe adjudged; which 
faid damages in the whole amount to ſixteen pounds ſeventeen 
{hillings and ſixpence. Ang tae faid Joon in mercy, &c. 


General cemers Afterwards, to wit, on day next after in this 


fame Term, before the lady the queen at 1Ye/lminfler, comes the 
ſaid Fohn, by A. . his attornev, and ſays, that in the record 
and proceedings aforeſaid, and likewiſe in the rendition of the 
judgment afbreſaid, there is maniſeſt error, in this, to wit, that by 
the record aſoreſaid it appears, that the judgment aforeſaid in form 
aforeſaid given, was given for the ſaid Samuel Croſſe againſt hin 
the ſaid ohn Bilſen, when by the law of the land of this kingdom 
of England judzment in the plea aforeſaid ought to have been 
given for the ſaid John againt the faid Sammel FThaere is error 
alſo in this, to wit, that by the record aforeſaid it appears, that the 
faid Jobn was ſummoned to anſwer to the ſaid Samuel in the plea 
aforeiaid, yet no original writ between the parties aforeſaid in the 
plea aforeſaid is fled of record, nor remains of record in the ſaid 
court of the lady the queen of the bench; therefore in that there is 
manifeſt error : There is error alſo in this, to wit, that by the 


record aforeſaid it appears, that the ſaid Gene! in the fad count 
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the ſaid queen of the bench came and appeared by W. L. Crone 
— yet the ſaid . L. had no warrant of attorney of 14 70. 
record by writ of the now lady the queen, nor without writ, to 
warrant his appearance for the ſame Samuel in the plea aforeſaid : 
There is error alſo in this, to wit, that by the record aforeſaid it 
that the ſaid John in the faid court of the ſaid lady the 
now queen of the bench appeared by William Marriot his attorney, 
nevertheleſs William Marriot had no warrant of attorney of record 
by writ of the lady the queen, nor without writ, to warrant his "9 
appearance for the ſaid John in the plea aforeſaid : And the fame ory "a> 26 
ohn prays ſeveral writs of the lady the queen, to wit, one to the * | 
— Juſtice of the ſaid lady the queen of the bench, and another 
urit to the cu/fos brevium of the faid lady the queen of the bench 
aforeſaid to be directed, to certify the ſaid lady the now queen more 
fully the truth thereof: And to him they are granted, &c, 4 
Whereupon Tueſday next after fifteen days of the Holy Trinity is — „ 
given by the court of the ſaid lady the queen now here to return 
to the court of the ſaid lady the queen, before the queen herſelf at 
W:ftminfler, the faid ſeveral writs of certiorari above prayed: 
The fame day is given to the faid Samuel there, &c. And the faid 
Chief Juſtice of the bench aforeſaid, and the faid cuffos brevium 
of the ſaid lady the now queen, on that 2 nor hath either 
of them, returned the ſeveral writs aforeſaid, neither have they, or 
either of them, done any thing therein: And hereupon the ſaid No error. 
Samuel freely here into court comes and ſays, that there is no error 
either in the record and proceedings aforeſaid, or in the rendition 
of the judgment aforeſaid ; and prays that the court of the ſaid lady 
the queen now here may proceed to the examination as well of the 
record and proceedings aforeſaid as of the matters aforeſaid above 
for error affigned, and that the judgment aforeſaid may be in all 
things affirmed : but becauſe the court of the faid lady the queen 
now here are not yet adviſed to give their judgment of and u 
the premiſes, day therefore is given to the parties aforeſaid be 
the lady the queen until in a month of St. Michael whereſoever, 
&. to hear their judgment thereon, becauſe the court of the faid 
the queen now here thereof not yet, &c. On which 
re the lady the queen at ¶ ſtminſter come the parties aforeſai 
by their attornies aforeſaid 3 whereupon as well the record and 
proceedings aforeſaid, and the judgment on the ſame given, as the 
faid cauſes and matters above for error aſſigned and alledged, being 
ſeen, and by the court of the ſaid lady the queen now here more 
fully unde and diligently examined, becauſe it ſeems to the 
court of the faid lady the queen here, that the judgment aforeſaid is 
in nothing vicious or defective, and that there is no error in that 
record; it is conſidered, that the judgment aforeſaid be in all things Judgment af 
affirmed, and remain in its full force and effect, the ſaid cauſes n. 
above for error aſſigned in anywiſe notwithſtanding, &c. And it 
is farther conſidered by the court, that the ſaid Samuel do 
recover againſt the ſaid John twelve pounds to the ſame Samuel = 
8 ſaid m—_— now here by his aſſent 3. H. 7. c. 10. 
orm 
K 4 


udged, according to the the ſtatute * 
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enen and provided, for his coſts, charges, and damages, which he 
af ſuſtained by reaſon of the dey of execution ofthe julge 
Neon. aforeſaid, on pretence of proſccuting the ſaid writ of the lady the 
queen to correct error of and upon the premiſes ; and that the ſame 
- Arran} may hare thereof his execution, dt. 


*[102], ®* Croffe againſt Bilſon. 

Caſe 143. Trinity Term, 2. Anne, Roll 146. 

* ts in, if . . . . 

In — 5 R EPLEVIN for taking his mare in a certain place called 

and demur to "The defendant acknowledged the taking domage feafant in x 
ff 


S. C. Holt, 627. 

5.0 2 LA. Ray, Notriam. 

2016.  _ The defendant demurs, and concludes, © unde (ut prius) peiit 

nt ior DIF « judi-zum, et quod narratis pred. caſſetur.” | 

Fance, 353 Judgment final was given in the common pleas for the plaintif, 

20 Pleader and affi rmed upon Aa writ of error. 3 

(3. K. 11.) Hor r, Chief Juſtice. The whole point of the caſe, take it the 

65 K. 13.) frrongeſt that can be, is thus ; - After a plea in bar and a replication 
the defendant demurs to the replication, andconcludes in abatement, 
and ſure there judgment final ought to be given. 


In replevin, if AND THEY ALL AGREED, that all the matter of conufance in 
the taking 15 the plea was waived by the ABSQUE Hoc, and the conuſance being 

— " in a different place from where the declaration lays the taking, is, 
bold of the 


in the declaration, and conclude with praying judgment and a return, this is a plea is bar. 
Show. 169. 1. Salk. 3. 5- 937 94 | 


Where matter THEY ALSO AGREED, that where matter in abatement is 

of obatement is pleaded in bar, and concluded in bar, judgment final ought to be 

in bar, * . | Ran 

c judgment Bien. So where the commencement of a demurrer is in bar, 
though the concluſion be in abatement. I. Lev, 312. 


final ought to be 
Cro. Jac. 202. 253. . Show. 4 155 Lut-42. 2. Mod. 239. 1. Sid, 18g, 


given. 


But 
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But it was objected, that the demurrer being ill concluded, viz. In replevin, if a 
in abatement, and contrary to the bar, it was to be looked upon as demurrer to a 


if there were no conclution at all, and it would be a diſcontinuance, = . * — 
and judgment ought to be by nil dicit. | 2 — 
a 46 as 


To which THE CovurT anſwered, that the concluſion to the 1 
demurrer was, unde petit judicium (ut prius ),” and that is well « 3 « 
enough, and according to the concluſion of the plea in har; and the . tharthe du 


| ſubſequent words ef quod nary. caſſetur, being inconſiſtent, ſhall „ e my — 


80 PER TOTAM CURIAM the judgment was affirmed (a).  furplulage, 


PowELL, Fu/tice,here poſitively ſaid, that a repleader could never A repleader cans 
be upon demurrer, but is an after i//ue : though the old Books ot be upon 2 
ſeemed to make a queſtion of it, yet there were twenty authorities or 
in the new Books of it (5). : » 2. 


And yet BROTHERICK ſeemed as earneſt of a contrary opinion 
at the bar, . | 


Tacente Hol r, Chief Juſtice, et Cur. reliqud. 


Alſo, no repleader can be upon a writ of error, Vide 2. Teb. h 

769- 789. 825. | e 

Nor, In the debate of this caſe at THE BAR it was agreed, Io replris, the 

' Fixsr, That the matter of this plea was matter in abatement, ae liar is mr. 

viz. a variance in the places. | ter of abatement, 
1. Roll. Abr. 781, 3. Mod. 248. Barnes, 351. 


SECONDLY, That in replevin the defendant is both actor and In replevin, if 
defendant. As defendant, he may abate the plaintiff's writ, and the defendang 
that were vain for him to do if he could not have a return, and 1 
therefore he muſt proceed from his plea in abatement to make gs — 
conuſance; for his action being a claim of right to diſtrain, he ought without cogni., 
to make title to it againſt the plaintiff in the repleuvin who claims zance; but if be 
property in the diftreſs. Yet this rule would be explained, viz. Pd ni 
if the defendant in replevin claim property in himſelf, he ſhall have a. — —— be 
return without conuſance, becauſe his plea deſtroys the plaintiff's nizance. " 
title, So if he lay property in a ſtranger, and make no conuſance, Ante, 69. 81. 
if that matter be admitted by the plaintiff, there ſhall be a return x. Salk. 94. 
without conuſance; for in that caſe, by the admittance the plain- 2. Lev. gz. 
tis property is deſtroyed (c), —— 1275 

But in all pleas that do not ſhew the property out of the plaintiff (ro. — 5 
there muſt be a conuſance made, and the plea is what only is 3. Com. Dig. 
abſwerable, and not the conuſance ; for to traverſe that would be a © Pleader” 
aiſcentinuance (d). > , 

Y] See the caſe of Robinſon v. Raby, (4) Year Book 8. Edtv. 4. pl. 41. b. Elpinalf 352, 
7. Burr, 317, Wirts v. Hagotin, Cro Elz 372. and | 

(*) Ante, 2. Carth. 193. AND Hall v. Foot, Mich. Term, 2. Will. & 

NOTE, the Year Book 9. Hen, 6. pl. 25. My, in King Bench, 1. Salk. 93.— 
1s contrary to the record. | See alſo 1. Saik. 94. 
le) Ante, 81, 2. Lev. 92. 1. Bac. 


3, Lev. 20. 440, 


If 
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Matter is 4s» If a man plead matter in har, and conclude in abatement, it ſhalj 
concluding in be taken for a plea in bar from the nature and reaſon of thy 
1 en thing (a); for the plaintift can have no writ if he has not a cauſe 

of action; and therefore the Court will take the plea to be iy 
3. Cro. 2022 bar (5). If one plead matter of abatement, and conclude in bor, 
5 Ke 13% © of Petit judicium whether the plaintiff actiorem. babere dia. 


Vide x. Vent. h be begin in abatement, and the matter be alto in aba 
736, yet the concluſion being in bar makes it à bar fc); and the 
| reaſon is, becauſe you admit the writ by concluding ſpecially 
againſt the action (4). 


In replevin,if a And here HoLT, Chief Juſtice, ſaid, that in replevin if the 
3 defendant will take 3 of a variance in the place where the 
to have return, faking is laid from that in which really it was, he muſt plead it 
he may plead in in abatement, and begin either petit judicium de breve, et de narrai. 
abatement, and gui dicit the cattle were taken in ſuch a place, ABSQUE Hoc that 
— 9g they were taken in the 2 in the declaration. Then indeed be 
ck. comes, et pro retorn. habende diſtinctly, he ſays, he avows the 
Poſt. 157. taking in the place mentioned in the inducement of his tra. 
3. Salk. 93 verſe, damage feaſant, or for rent, &c. To which no an- 
Stra. 507-  fwer is to be given, but all is to depend on the plea in abate. 
5. Com. Dig. e a 
« Pleadgr” 1 
(3-K- 13.) * : ; | | 
Pefendantinre- And it is a proper concluſion in replevn to ſay, & unde petit 
plevin need not ©« judicium et return. averior, without ſaying any thing of da- 
4s 

— mages, for they are given by the e). 
<ewry Or 4 pus. 

pay” () Corniſh v. Prior, 1. Show. 4. 3 (c) 1. Lutw. 34. 
Biffe v. Harcourt, 1. Show. 155.— See (4) Year Books 18. Hes. 6. pl. 27.; 
alſo 1. Bag. Abr. 15. 4. Bac. Abr. 50. 32. Hen. 6. pl 17. 36. Hen. 6. pl. 18, 

(5) Year Books 37. Her. 6. pl. 24 3 22. Hen. 6. pl. 53. 
36. Hen. 6. pl. 24.— See alſo 10. Mod. (e) See the ſtatute 17. Car. 2. « 7, 
112. 194 210. Gilb. Eq. Rep. 251. and 1. Salk. 205. 1. Sid. 380. 1. Ley, 
Ld. Ray. 101. 337. 593. 1018. Stra. 255. 1. Vent. 40. Ray. 150. 
N 532. 1161. 
*[ 104]. 
Caſe 144. Ogden again Turner, 

& dechration in A CIION ox THE CASE for theſe words: * There goes Ogden, 
F of thoſe that ſtole my Lord S. 's deer.“ 
ops gene Agpind the effan x was offered, that words ſpoken are not like 
14 is one of thoſe words in deeds, for that words are to be taken fortius verſus pri- 
2— ferentem in deeds, &c. but otherwiſe in the caſe of an action 
due er for ſpeaking them (2). It is not actionable to ſay that © be ful 

" was ſtclen 4 deer,” without averring it to be a tame one (6) ; or, if that 
— B. and that be averred, without alledging that he knew it to be a tame one (c). 
it was tame. And here it is not averred that a deer was ſtolen from my lor, 
$.C. 2 Salk.696. as it ought to be; as if it be faid, „ A. poiſoned B.“ without 
S. ©. Holt, 40. averring him to be dead, the words are not actionable. 

Ante, 23. 1. Jones, 196. Cro. Car. 140. Yelv. 9. 64. Cro. Jac. 58, 1. Roll. Abr 60. 


(a) Dium per Hon ax x, in the caſe of (5) 1. Roll. Abr. 70. pl. 50. 54 
Cooke v. Gilbert, Hob. 77. (-) - ir 
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Ir was URGED contra, That this muſt be underſtood to be a 
tame deer, of which felony may be committed, and then without 
veſtion it will bear an action; or it will be underſtood of a deer 
in a park or place where deer are kept, and then it comes within 
the puniſhment of the ſtatute of 3. & 4. Will. & Mary, c. to. 
inſt Deer - Stealers, whereby they are to pay thirty pounds and 
impriſonment, or pillory and impriſonment (2) 3 therefore qgud- 
cunque vid datd, the action will lie. And the caſe of Davits v. 
Garden (b) was inſiſted on, that to ſay of a woman that « be has 
« a baſtard,” is actionable, becauſe it brings her within the dan-- 
of the tute of 18, Elia. c. 3. (c). And if the defendant had 
Ped the plaintiff here, after acquittal he might have main» 
tained an action for it. | 
CuRIA. Words is be N 1 actionable, without 
to the on or ign help, muſt either endanger the 
— life, or Foie him to infamous puniſhment ; and it is not 
enough that the party may be fined and impriſoned, for if one be 
found guilty of any common treſpaſs he ſhall be fined and impri- 
ſoned, yet none will ſay, that to ſay one has committed a treſpaſs 
will bear an action; or, at leaft, the thing charged upon him muſt 
in itſelf be ſcandalous. And this here is, that “ he 40 a deer,” 
which is feræ nature, and therefore not ſcandalous, To fay ſuch a 
one burnt a barn, without ſaying that it was part of a manſion- 
houſe, or had corn in it, is not aftionable (4) ; and the caſe of 
Sir Lionel Walden (e) was carried too far, and happened in a 
s time, when the kingdom in general was moſt furiouſly 
enraged againſt popery: the words were, Lionel Walden is a 
« papiſt, and goes to maſs.” And the penalty by the ſtatute is a 
pecuniary one, and the pillory is only for want of money, fo is 
not the dire& penalty given by the ſtatute, | 5 
And beſides, Hol r, Chief Fuftice, ſaid, that the — upon this 
account did not make the perſon infamous, but he would remain a 
good witneſs nevertheleſs (F). And to ſay, that one has hunted 
in a park without leave of the owner, and killed a deer there, 
which ſubjects him to the penalty of the ſtatute de MalefaForibus 
in Parcis 05 or to call a man @ papiſt ſimply (5), will not bear 
an action. And he ſaid, that to ſay of a * young woman that « 
« had a baſtard” is a very great ſcandal, and for which, if he could, 
he would encourage an action; but it is not actionable, becauſe it 


it is to call a man * @ heretick (4). And he denied the firſt reaſon 
given in Aune Davis's Caſe (I). | 


And by THE wHoLE CouRT, Qverens nil capiat per billam. 


(a) Repealed by 16. Geo. 3. c. 30. C) 3- Edw. 1. c. 20. 

(b) 4. Co. 16. ö. | (5) 3. Mod. 26. 2. Show. 250. 

{c) See 1. Vent. 4 1, Sid. 396. 2.Ld. Ray. $12. 1. Viner's Abr. 442. 

2.Sid. 7. 21. Palm. 298. 1. Roll. Abr. 499. 1. Brown's Parl. Caſes, 97. 

44 37,38. 1. Cro. 436. (i) 1. Roll. Abr. 37. Cro. Jac. 473. 
(4) See Burham's Caſe, 4. Co. 20. Poph. 140. 

(+) 2, Vent. 265, 3. Lev. 30. 1. Leen. (½ Year Book 27, Hen. 8. pl. 24. 

336. 3. Mod. 26. 2 (4) 4+ Co. 17. 

See 5. Mod. 25. 76. and the caſe 

Pendock v. 2. Will, 18. 


Anonymous. 


Tant. 


foe [ 105 ] 


2. Salk. 696. 


is a ſpiritual defamation, puniſhable in the ſpiritual court (:). 80 
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Caſe 145. Anonymous. 
If feme covert be PER Curran. If feme covert be arreſted, and it be clear any 
1 notorious that ſhe 1s covert, common bail ought to be received, 
wa. 7 * butifit be doubted, the ought to find ſpecial bal (a). 


Ame, x7. 86. 8. C. 2. Salk. 379. Poſt, 310, 12. Mod. 444. 1. Bames, 59, Stra 1167, ny, 
1273. 7+ Mod. zo. Tidd's Prat. 49. . Bac. Abr. 210, 211. | 


(a) See the caſe of Edwards v. plaintiff has truſted a married woman «& 
Rourke and his Wife, 1. Term Rep. 436. a fene ſale, the on being arrefted, 
in point. But if the coverture be not find ſpecial bail, Q v. 
clearly made out, the Court will not dif. Mich. Tegm, 20. Ge. 3. MS.——See oo 
charge her on ten, Pearſon v. Meadow, Pearſon v. Meadow, 2. Bl. Rep. 903. and 
2. Bl. Rep. g0z. but will put the party to Partridge v. Clarke, $5. Term Rep. 19, 

the coverture in abatement, Milner v. to the ſame purport. . 
| 3. Term Rep. 627. If the | 


Caſe 146. Anonymous, 


Deceitfully „ | WAS inditedfor deceitfully coming to B. as fent from G v 
* whom B. owed money, to call for and receive the money, 
to the uſe of ànd receiving the money, ubi revera C. never did ſend him. 


another, on PER CURIAM, If he had come with a token it had been 
E auch —5 criminal, and therefore indictable (a); — is, Whe, 
poſe, is not in: ther this be ſuch a cheat as is indictable ? as playing with file 
diftable at cam- ice is, for that is ſuch a cheat as a perſon of an ordinary capacity 
gran law. cannot diſcover z but this is an indictment to puniſh one may 
S. C. x. Salk, becauſe another is a fool, 


379+ . 
Pot. 3or. PER Curian. Let it ſtay. 
Ante, 42. 61. 
g. Mod. 18. 11. Mod. 222. Ld. Ray. 1023. Burr. 1125. 1. Bl. Rep. 273. 1. Hawk. F. c. 
ch. 71. . 2. 4 Com. Dig. Inditment” (E.). Stra. $62. 2. Term Rep. 581. 


) By 33. Hen. 8. c. 1. falſcly and de- c. 24. knowingly. and defignedly by fal: 
ceitfully to obtain goods, &c. by colour or pretences to obtain goods, &c. from any 
means of any pri y /alſe token or counterfe: : perſon, with intent to cheat and defraud 
letter made in another man's name to a any perſon of the ſame, is indiftabl, 
ſpecial friend or acquaintance for the See Stra. 866. and Rex v. Young, 3. Tem 
obtaining goods, &c. from ſuch perſon, is Rep. 98. 
an indiflable offence. So by 30. Ges. 2. 


Caſe 147, » Anonymous. 


Treſpaſs lies a- RAILIFFS broke a houſe to execute their proceſs, and TH 
gainft bailiffs for #2 CourT would not grant an attachment, but bid the party 
N bring his action of treſpaſs (a). 

Hard. 2. Style, 447. 2. Co. 33, 33. Moor, 606. Dyer, 36. Palm. 53. 1. Bac. Abr. 232. 


(a) Where the bail may break open 28. Goldſ. 79. 233. 4 Lean. 4 
a houſe, &c. vide Cro. Ez. 753. 908, 2. Rol. 182. 1. Jo. 49, 430. Comb. 
909. Cro. Car. 386. 544- Cro. Jac. 37. 327. 34% Poſt. 173. 210, 211 
280. 486. 556. 5. Co. yi, 92, 93. NoTE t© the former edition.-Sce all 
7. Co. 6. 126. 2. Co. 66. 11. Co. 84. Foſter's Crown Law, 136. 320 Lee v. 
12. Co. 131. 4. Bulſt. 346. Hob. 62. Ganſel, Cowp. 1.; Coopet v. 
263. 2. Rol. 294. Owen, 63. Yelv, 1. Term Rep. 335 


Lett 
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+ Lett againſt Mills. 


to wit, 
before our lady the queen at Weſtminſter, came Fohn Lett, by 
George Allgood his attorney, and brought here into the court 


of the faid lady the queen then there his certain bill 1 
overt 


Henry Mills, one of the clerks of Rowland Holt, Eſq. and 

Coleman, Gentleman, chief clerks of the lady the queen, aſſigned to 

inroll pleas in the court of her the ſaid lady the queen before the 

queen elf, preſent here in court in his preper perſon, otherwiſe 

called Henry Mills, of the Inner Temple, London, gentleman, of a 

plea of debt; and there are Pos of 2 wit, John 

Doe and Richard Rae ; which ſaid bill follows in words, to 

wit, London (to wit), John 82 of Henry Mills, one 
of the clerks of Rowland Holt, Ei. and Robert Coleman, Gentleman, 
chief clerks of the lady the queen, aſſigned to inroll pleas in the 

court of her the faid lady the queen, before the queen her- 
ſelf, preſent here in court in his p on, otherwiſe called 
Henry Mills, of the Inner Temple, n, gentleman, of a plea 
that he render to him ſixty pounds of lawful money of England, 

which he owes b r ND ARIES nies bens Nr 
whereas the aforeſaid Henry, on the twenty-ei \ 
in the ſecond year of the reign of our lady Anne, — ueen ef 
England, &c. at London aforeſaid, to wit, in the pariſh of Saint 
Mary le Bow, in the ward of Cheape, by his certain writing obliga- 
tory, ſealed with the ſeal of him the ſaid Henry, and now here 
ſhewn to the court of the faid lady the now queen, the date 
whereof is the ſame day and year, acknowledged himſelf to be held 
and firmly bound to the id Jade in the this fixty pounds, to be 
paid to the ſaid John, when he ſhould be thereunto afterwards 
requeſted : nevertheleſs the ſaid Henry, although often requeſted, 
&c. the ſaid ſixty pounds to the ſaid Fohn hath not yet paid, but to 
pay the ſame to him hath hitherto tely denied, and yet doth 
deny, to the damage of the ſaid John of ten pounds; and there- 
upon he brings ſuit, &c. 


perſon, defends the force and injury, &c. and prays oyer of 

writing obligatory, and it is read to him, &c. ; he alſo prays 

of the condition of the ſame writing, and it is read to him in theſe 
words, that is to ſay, The condition of this obligation is ſuch, that 


And the faid here i in his proper O. of de 
Henry Mills, preſent here in court in 22 
oyer 


if the above- bounden Henry Mills, his heirs, executors, or admi- 


niſtrators, do well and truly pay or cauſe to be paid unto the above- 
named Jobn Lett, his executors, adminiſtrators, or aſſigns, the full 
ſumof thirty pounds of good and lawful money of England, together 
with the intereſt thereof after the rate of fix ds per centum 
ber annum, at or upon the twelfth day of July next enſuing the 
date hereof, then this obligation to be void, or elſe to remain in 
and virtue; which being read and heard, ms 

| | enry 


DON E IT REMEMBERED, that on Saturday next after Bill againſt cler 
* 3 three weeks of Saint Michael in this fame Term, or the king's 


Lerr 
Mitts. 


im Hor the 
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Henry pra judgment of the bill aforeſaid, becauſe he faith, that 
the ſaid 7 , to wit, on Friday, the twenty- ſecond day of October, 
in the aboveſaid ſecond year of the reign of the ſaid lady the now 
queen of England, &c. took upon himſelf the order — knight 


khight,i abate. hood, and now is a knight; and this he is ready 
— I 


Demurrers 


wherefore he pra dgment of the lor, 20 and that 
bil may be auathels be 

And the faid Jobs faith, that by apt by the fd Her 
above in pleading alledged, the bill Inn ue i fi John ought not 
to be quaſhed, * faith, that the plea aforeſaid, by te fa 
Henry in manner and form aforefaid above pleaded, and the matter 
in the ſame contained, are not ſufficient in law to quaſh the faid 
bill of him the ſaid John againſt the faid Henry ; to which ſaid bill 
the ſaid John hath no neceſſity, neither is he bound dy the law of 
the land in any manner to anſwer ; and this he is ready to verify 
wherefore "ny of a ſufficient Leach in this behalf, he hap 
{obn prays judgmen gment, and that the bill of him the faid John may 
W good; and that the faid Henry may anfwer to the ſaid 


Ne in . And the faid Henry faith, that the plea aforcfaid by him the 


Caſe 149. 


Apis in abate- 


_— 


plaint;ff receiv 


faid Henry in manner and form aforeſaid above pl and the 
matter nds fame contained, are good and ſufficient in law to 
uaſh the bill of him the faid Jobn againſt the ſaid Henry; which 
CT Te choir extend he the ſaid Henry is 
ready to verify and prove, as the court, &c. And becauſe the ſaid 
John bath net anſwered to _ plea, nor hath hitherto in any 
manner denied it, he the faid Henry as before prays judgment, and 
that the ſaid bill — bn But becauſe the court of 
the faid lady the queen now here is not yet adviſed to give their 
judgment of and concerning the premiſes, day is —— given 
to the parties aforeſaid before the lady the queen at | gb 
until next after to hear their j 55 IgM 


and concerning the premiſes, for that the court of the 
queen now here is not yet, &e. 


Reſpongrat oufter. 


Lett againſt Mills. YE 
Michaelmas Term, 2. Anne, Roll 333. 


_ — that t ord; 
T litarem, et jam miles — pg ſuſcepit ordinem mis 


ed order of And upon demurrer, IT WAS RESOLVED, 


knighthood, 
good. 

S. C. 1. Salk. 6. 
$. C. 2. Ld. 


Fel That /; at ſuſcepi it ordinem militarem was a very proper way 
received the ordet of 3 Ser 
ns 3 — 


Ray. 1034. - Poſt, 306. 1. Mod. p86. L4. Ray. 853. 


S$zconDLY, 
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Y8CONDLY, « Miles,” without addition, is to be underſtood of. Mi" mem 


8 knight bachelor, which is part of a man's name. | ae 


pl r, That there needs no venue where he was dubbed a © Flas of a» 
a 2 becauſe any „ concerns the condition of the — — 


perſon ſhall be tried where action is laid. need not be laid: 
2 1. Saund. 49. 

i igbt be and not ſo it is A knigbemuſt be 

= That if 4 #night be ſued, ed, 9 


V. 2. Saund. 8, acc. 40, 41. 


But it not being ſaid that he was A KNIGHT tempore exhibi- A he ie hs 
runis bille, or after the laſt continuance, plaintiff was a 
right, muſt ſay 


. that he ſo 
Tax Count ordered a reſpondeas oufter rd 


of the bill. 


106 
* Anonymous. ns 


OTE, Here it was faid, that @ bill filed againſt an attorney A billagainſt at- 
N muſt be filed in full Term, and it is not enough it ſhould be torney muſt be 
on any of the eſſoin- days a). filed in full 


Term. 
Polt. 114. 175. 4. Salk. 544 12. Mod. 163. Gilb. K. B. 346. Holloway v. Crop, 2. Burr. 1052. 


(a) But now A bill may be filed againſt ſettled before the enſuing Term, Tidd's 
an attorney in Vacation as well as in Term Practice, 80. : and if a hill be filed againſt 
time, Lane v. Wheat, Mich. Term, 23. an attorney in the Vacation, the day of 
Ge. 3. Dougl. 313. nts; but if it be filing it may be inſerted in the memoran- 
filed in Vacation otherwiſe than to avoid dum, Dodſworth v. Bowen, 5. Term 
the ſtatute of Limitation, the plaintiff will Rep. 325. 
not be allowed his coſts, if the action be | 


The Counteſs of Bridgewater againf{TheDuke of Bolton. Caſe 1 51. 


SrECIAI. VERDICT upon a feigned iſſue out of CHANCERY, A teſtator being 
to try, Whether the late Duke of Bolton did, by his laſt will, ſeiſed of certain 
deviſe certain fee-farm rents to J. Earl of Bridgewater in fee. 11 
mines, deviſes his Lands to & for Efe, with a remainder in tall; and all his mines and five thouſand 
pounds to his ſon-in-law B. * all which I give and deviſe to B. his executors and affigns, together 


* with all my plate and jewels, and all my orher gate, real and perſonal, not otherwiſe diſpoſed of, © 


te be given by bin to bis children as be ſhall think convenient, I ſolely trufling to his bonour and diſcrethin, 
** that be will give them fuch proviſion as will be neceſſary ſor them. Anp wwzrzaAs I have contracted 
* for the ſale of my fee farm-rents, my will is, that if my debts ſhall not be ſatisfied out of my other 
„ Ane, my executors (whereof B. was one) ſhall and may ſell ſome part or all of them for pay- 
ment of them, notwithſtanding the rents are not deviſed by this my laſt will.” Tuz qQuzsT1ON 
Was, Whether B. was intitled to the fee farm-rents in fee? And 1T was un D, that the rents paſſed by 
te words «<< all my real and perſonal eſtate 3” for the word © ge, is gent generalifſimum, and 
includes all things real and perſonal. S. C. 1. Eq. Caf. Ab. 177. S. C. Holt, 281. S. C. 1. Salx. 
236. 3. Mod. 228. 1, Lev. 212. 2. Vent. 285. Aleyn, 28. 2. Danv. 527; Skinner, 194. 
$62. Poſt. 111. 1. Sal. 234. Ld. Ray. 187. 831. 1425. Prec. Chan. 47. 68. 202. 264. 471. 
5. Mod. gz. 10. Mod. 94. 287. ps. 11. Mod. go. 102. 12. Mod. 592. Gib. Eq. Rep. 30. 77, 
Fits, 151, Comy. Rep. 337. 2. Peer. Wms. 198. 3. Peer, Wms. 26. 56. 61. 91. 295. 322. 359» 
2. Ven. 564. 2. Peer. Wms. 524, Cafes T. T. 162. Dougl. 323. t. Term Rep. 412. 
1 H. Bl, Rep. 283. 4. Term Rep. 656. 3. Term Rep. 356. 


Hilary Term, 4. Queen Anne, In R. K. 


Taz Covx- The ſpecial verdict found, that the ſaid Duke of Bolton, at th 

8 time of his death, was ſeiſed of ſeveral lead and coal mines, and 

— ſeveral mills in the county of M emorland, and of divers fee. 
farm rents in Berkſhire, and of divers other lands and 

+uz Dvuzz or and made his will in hc verba : FirsT, He gives ſeveral land; 

B n. and tenements to Lord H. Pawlet, with remainder to the firſ 

and every other ſons in tail, &c. he further gives him eight thou- 


ſand pounds to be paid by his executors. Then he gives to J. Zar . 
of Bridgewater, his ſon-in-law, five thouſand pounds, and aj 
his mines which he held of the Earls of Burlington and Thane, (,, | co 


And then comes the clauſe in queſtion: ©« All which I give and 
deviſe to my ſaid ſon-in-law J. Earl of Bridgewater,his execy. 


tors and ns, together with all my plate and jewels, and al „ 
c other m 20 real and perſonal, not otherwiſe diſpoſed by re 
<« this my laſt will, for to be given by him to his children as he A 


p & ſhall think convenient, I ſolely truſting to his honour and di. 

.- & cretion, &c. that he will give them fach proviſion as will be 

| < neceſſary for them.” And another clauſe was, „ Warr; 

4 *] have contracted for the ſale of my fee-farm rents, my will is tic 

| < that if my debts ſhall not be ſatisfied out of my other eſtate, 
& executors” (whereof the Earl was one) « and may 
« ſome part or all of them for payment of them, notwithſtanding 
« the rents are not deviſed by this my laſt will.” 


THis CASE having been three ſeveral times argued at the bar, 


Hol r, Chief Fuftice, now delivered the opinion of TR Cour 
thus: Four things are conſiderable upon this will. 


FixsT, Whether by this clauſe, whereby the reſidue of the 
Duke's eſtate, both real and perſonal, is deviſed to the Earle 
Bridgewater, the fee-farm rents do paſs by virtue of the general 
words, refidue of all my real and perſonal eſtate,” leaving out 
the words © not otherwiſe diſpoſed of, &c.” 


*[ 107 ] * SgconDLY, Suppoſe they do paſs, of what eſtate? Whether 
in fee or only for life * | 
TrirDLY, To conſider the words, & not otherwiſe diſpoſed 
of,” together with the former words. on. 


And Fox rh, Whether, conſidering other clauſes 
in the will compared with this, the rents will thereby paſs ? . 


As to THE FIRST MATTER, The Duke of Bolton, after ſeve- 
ral diſpoſitions in his will, gives his perſonal eſtate to the Earl if 
Bridzewater, and then gives the reſidue of his eſtate, real and per- 
ſonal, to him: ſurely the rents paſs by the word Hate, for that 
word is ſufficient to paſs @ freebe!d as well as a chattel. The 
word eat is a genus generaliſſimum (a), predicable of two 
ſpecies that have their difference, whereby they are divided, that 
is, fate real, and «tate perſonal. © Eſtate real” is genus ſulal- 


(] See Cowper v. Martin, . Term Rep. 411. 
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\rnum, and has its ſpecies too; that is, ESTATE REAL in fte, of Tur Coon; 
for life And ſo is ate perſonal in like manner to be branched = or 
"nto chattel real and chattel perſonal ; and it has that difference of = 
a chattel real, not becauſe it is a real eſtate, but becauſe it has a 
real extraction. If a man ſeiſed in fee make a leaſe for years, the u BHE or 
Jefſee for years has a chattel real, becauſe his eftate is derived out BoxTox, 
of a real eſtate ; but ill it is not a real eſtate, for it is teſtamen- 
tary and deviſableby will, atthe common law, by the owner; ſothat 
if it were of lands in #n#ight's ſervice, or in capite, the owner 
could not deviſe the land for a term; but if he made a leaſe 
far years of it, then it became a chattel in the leſſee; and conſe- 
quently deviſable : fo that the words © real eftate” cannot be 
atisfied without a freehold at the leaſt paſs, for a chattel real is no 
real eſtate, This is no new queſtion; for it appears 1. Ro. 

#b. 854. Style, 493. that the word * eftate”” comprehends both 
freehold and chattels real and perſonal, eſpecially if the words & real 

« and perſonal” be added. Ir is true, that by a deviſe of a man's 
eſtate real and perſonal” a freefold will paſs, if theſe words come 
hot accompanied with other particular words which expreſs a 
ſpecies of an inferior nature, and which only can extend to a chat- 
tel; and there the generality of this word ** eſtate” ſhall be re- 
ſtrained and explained by the precedent particular words, according 
to the rule in 2. C. 46. 1. Saund. 160. 2. Saund. 41 f. and abun- 
dance of other books. I * anſwer, The rule is good and general, “ [ 108 1 
eſpecially where the particular words comprehend and expreſs a 
thing of an-inferior nature to the general words ſubſequent, and 
the general words are put without their dividing differences ; 
ſor there indeed the generality of them ſhall be controlled by the 
bounds of the particular precedent words ; but where the general 
words do put the proper difference of particulars, and beſides, take 

a higher ſpecies than the particulars mentioned before, as in this 
caſe it does, by the word © eſtate,” which is a higher word than 
mentioned in the precedent. particulars, and © real and perſonal? 
the proper difference, there the general words ſhall over-reach the 
particulars before; as if in the e Canterbury's Caſe (a)s 
:1e words had been, © and all eccleſiaſtical perſons of ſuperior or 
© inferior rank,“ tney would have taken in archbiſhops, biſhops, 
Ke. A man ſeiſed in fee of lands, and of other lands by mortgage 
not for feited, deviſes firſt all his lands in fee to Z. and all the reſt 
of his goods, chattels, eſtates, mortgages, debts, &c. to C.; it 
was held (6), that no freehold paſſed, and very rightly ; for there 
tne word c eſtate”* came with particular words, without putti 

tue due difference, as is done here. It may be objected, that the 
word © reſidue” is a word of relation, and therefore to be confined 
by its relation to ſomething given before; and whatever is before 
given 15 perſonal, therefore the word & re/idue” is to be underſtood 
ot perfonal eſtate, But 1 anſwer, that this word © refidue” is 


(a) 2. Co. 46. . 447. 1 Roll. Abr. $34. 
(5) Wakinſon v. Maryland, Cro Car. | 
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Vide Hob. 65. 
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c manor of Dale to A. and the heirs 


and deviſes © the reſidue of his Eſtate to J. S. and his heirs,” 2 
both the reverſions paſs, and relate to the firſt as well as the la, 
as alſo his other lands (a) ? therefore the word refidue, if it muſt 
relate, muſt relate to eſtate both real and perſonal (6). But f 
argument ſake, ſuppoſe it ſhould only relate to a thing of the ſane 
kind that is deviſed to the Earl before in this clauſe : a man ha 
an eftate conſiſting of two parts, that is, real and perſonal ; his 
perſonal eſtate is as much a part of his general eſtate as his re 


eſtate is; and ſuppoſe he gives 
by will, and in the ſame mall g 
and perſonal away, ſhould not thi 


reſt of his perſonal eſtate? Surely there is no doubt of it (c). 


But it is an objection, that this clauſe is not only in com 
with a clauſe that gives no more than a perſonal eftate, but alſo thy 


itgives ittohim, hisexecutorsand 
that clauſe, © all which I give to 
« affigns 
« my eſtate real and perſonal,” 


tels, with the legal and proper words of limitation for chattels, 
no more than a chattel ought to paſs by them. But I anſye, 
let us firſt conſider how this clauſe “ refidue of all bis real ard 
« perſonal eſtate” is to be applied; whether we ſhall take it in a 
acctſative governed by the verb * do,” or in the ablative, by the 
ung cum; and I think it an accaſative, and not an ablative, and 
that even in Latin it will be good grammar fo; in this manner, 


Komma que de et lego J. C. B. 1 


« refrduum ſtatits mei reulii et perſonalis:“ and this is gocd ſenſe and 
mar, and conſiſtent with the meaning and intent of the teſtz- 


tor. But ſuppoſe it be put in 


rents will paſs; as if a man has a real and perſonal eſtate, ard 
deviſe his perſonal eſtate und cum his real eſtate, the one and th: 
other paſs as fully as if there were expreſs words of deviſe or grant 


to both of them (4). If a man 


manor of D. und cum the manor of S. and makes livery ſecundun 


formam chartæ, both ſhall paſs, 
If a man is poſleſſed of a term fo 


" (a) If a tefiator deviſe t all he is 
worth,” it will paſs real as well as 
perſonal eſtates, Hux:ep v. Brooman, 


1. Bro. Caſ. in Ch. 437. 


(2 Ses Dav.s v. Saunders, 2. Bl. Rep. 
337. Cow per, 420. 
See Tanner v. Morſe, Caſes Temp. 
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Tax Con- not to de underſtood as only applicable to the next immedizy 
clauſe of deviſe to the Earl of Bridgewater ; and ſuppoſe it ven 
ſo, yet that would not hinder the Ear! from taking an eſtate 9 

exainf freehold, for it muſt refer to all the other clauſes whereby aneſtay 
| nx Dort or is before given; and an eſtate of freehold is deviſed before; why 


together * with my plate and jewels, and all the reſt of 


Ad Le aces At 


it? Suppoſe a man deviſe «ths 
of his body,” and has other 


ſome of his perſonal eſtate av 
ves the refidue of his eſtate rea 
s paſs the freehold as well as the 


aſſigns, and therefore coming with 
the ſaid Earl, his executors an 


under a und cum, With chat. 


- 
11 oben - a a «as _—_— am ww VO. oo @ aac £@a 89 cs Oc us 22S w«@ - wes 0a 


na cum gemmas et argent”, et tatun 


the ablative, the freehold in the 


tt. * — 88 _— — a6 « 


make a feoftment in fee of the 


though it be under a und cin: 
r years of ſuch a houſe, and he de- 


Talb. 284. S. C. urder the name of Tu- 
ner v. Wiſe, 3. Peer. Wms. 295. 1 
Doc on demiſe of Bucket v. Chuprit, 
1. H. Bl. Rep. 223. 

(4) Stukeley v. Butler, Hob. 1744 175 
Moor, 830. 5 
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viſes his term for years und cum his houſe called B. which is fee, Tut Co- 
they ſhall both paſs; and there is no difference between where — or 
words are particular, and where they are general, if the general rz 
words cannot de ſatisfied without paſſing the real eſtate, as here 
they cannot. ru Don or 


| Bot Tow? 
SEconDLY, Whether in caſe a freehold in the rents do paſs, it is 
of an eſtate in fee, or for life? AnD WEB ALL HoLD, that an 
inheritance paſſes to the Earl of Bridgetuater, If a man be ſeiſed 
in fee, and deviſe & his e/fate,” the inheritance ſhall paſs without 
any other circumſtance to manifeſt his intent; merely by devi 
his Hate (a). Without this conſtruction the words of the wi 
cannot Rand ; for the word & H implies a fee ſimple, for that 
is the general eſtate that every man is ſuppoſed to be ſeiſed of (b). 
« Eſtate” comes from & fande,” becauſe it is fixed and permanent, 
and imports the moſt abſolute property that a man can have. It is 
true, an eſtate for life is an eftate, but it is with an addition; and 2 
fate” in adeed muſt be intended of an abſolute fee-ſimple z ide 
ina will, &c. Moſt certainly in grants it would not paſs a fee, 
becauſe the law appoints, that let the intent of the parties be ever 
{ fully expreſſed and manifeſted in grants, without the word © heir: 
a fee ſhall not paſs (c). If a feoffment be made & to F. S. to have to 
« him in fee- ſimple, which words can have no other ſenſe than 
to paſs an inheritance, yet an eſtate only for life ſhall paſs (4); 
and yet & fee · ſimpleꝰ in pleading is that which deſcribes the inheri- 
tance, as ſeiſitus in dominico ſus ut de feodo (e); but in à will it 
is not ſo. The reaſon is, becauſe a will for s is a new con- 
veyance created by the ſtatute of 32. Hen. 8. c. 1. 7. 1. whereby 
2 man is enabled to deviſe all his ſocage land & at his will and 
« pleaſure.” Now when a man manifeſtly ſhews his intent, that | 
the deviſee ſhall have the inheritance, or a * greater eſtate than [ 110 ] 
for life, the ſtatute that impowers him to deviſe his eftate © at his 
« pleaſure,” ſhall make his diſpoſition good, without tying him up 
to the forms of common law; and this is agreeable to the common 
law fn caſes where eſtates were deviſable by cuſtom; for there 
expreſs words of limitation are not neceſſary; for a deviſe of ſuch 
lands * to a many et ſungnint ſus,” paſled an eſtate tail (J). 


In the next place, there are words of relation; it is not only 1. Sal. 234. 236. 
« the eſtate, but © my eſtate.” The Duke of Bolton was ſeiſed in Cr. Car. 129. 
fee of theſe rents, and he deviſes © his eſtate,” that is, he gives 293- 
that eſtate that was his, and that muſt be conſtrued a fee, for if a 3 
man aſk the queſtion, What tbe Duke gives the Earl? the See the caſe of 
anfwer is, & his eſtate.” If it be aſked, «© ¶ Hat eſtate?” it will Bertie and 
be anſwered, « fee.” Now to conſtrue this to be only for life yen the 


- 


(a) See 1. Roll. Abr. $35. pl. 5. 3. cc] Litt. Tenures, ſect. 2. 
Mad. 45. and Cowper v. Martin, 1. Term (4) 4 Com. Dig. Eſtates“ (A. a.) 
Rep. 411. Fletcher v. Smiton, 2. Term (e) Litt. Tenures, ſect. 10. 
Rep. 656. Y See 1. Rell. Abr. 234+ pl. 17. 
is) Co. Lit. 9. | 
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res Co- or in tail, would directly contradict the teſtator's words; for then 
Tz3$0F an eſtate for life would not be the Dut?'s eſtate, but a new and 2 
Bu1P6s- jeſs eſtate; for it was an eſtate in fee, and you would have 0 
ceceſttate for life which would be a new eſtate. And chou 
at Nuxz or there be no difference between deviſing «his eſtate,” and deviſing 
Devon. 4 all his eſtate.“ yet the word © al?” makes the deviſe much more 
com five; and if he give © all the reſidue,” he muſt give a 
fee-ſimple, for an eſtate — life were not all; for every eſtate in 
fee conſiſts both of freehold and inheritance, and therefore if be 
did not give the fee, he did not give all. It is objected, that the 
word en is underſtood not of the intereſt which a man 
but of the thing itſelf: if a man give by will all his efate in ſuch 
n houſe,” then the intereſt paſſes; but if he deviſe «all his 
u eſtate, without aſcertaining in what, the thing, and not th 
intereſt, ſhall paſs. But I do not think fo ; for the word « att 
does in truth comprehend the thing and the intereſt ; for it is im- 
ible that one ſhould have the original intereſt ina thing, and not 
— the thing itſelf, and ſtill the word in its propereſt ſenſe im- 
ports the intereſt. Suppoſe I covenant with Fohn Stiles to con- 
vey him all the covenantoi's eſtate in Middleſex, and the cove. 
nantor make him a charter by words of grant of © totum ſtat. &;,” 
will any man think the covenant ſatisfied? No fure, for that 
obliges him to convey a fee ſimple; therefore if he will 
his covenant, he muſt go in his-grant beyond the words of the 
- covenant. We know in pleading, that the word © eſtate” imports ⁊ 
. fee, as in a fermedon if the tenant plead that John Stiles was in- 
feoffed with warranty, cus ſtatum the tenant has, that ſhall be 
underſtood of a fee. Bur tor another reaſon this muſt be a fe. 
And here I will quit the word © eſtate,” and ſuppoſe the deviſe to 
be of his fee-ſarm rents; and fo 1 hold a fee fimple would paſs 2s 
this deviſe is, for this reafon : for the Earl is injoined to make 
viſion for his younger children out of the eſtate deviſed to him. 
juppoſc a man ſeiſed of the manor of Dale, deviſes it without an 
limitation, to make proviſion for J. S. in ſuch manner as he ſhal 
: think convenient, and declares that he leaves it entirely to him: 
5 111 ] Surely a very good fee will “ pals; for in all cafes where lands ar 
[ deviſed to a particular purpulc, and the death of the deviſce 
may prevent that purpoſe, there the deviſee will have a fee; and 
that is Clier' C (a). Andit here the Duke had appointed: 
certain fum to be paid, it had bzen within the expreſs words of 
. Galier's C/; but though that be net done, yet here is a-trull 
J Chan. Rep. repoſed in him; and bow can he diſcharge that truſt if he bs 
only an eſtate for life? A deviſe to a man © to diſpoſe at will and 
pleaſure,” is a fe,, and this is © to diſpoſe as he pleaſes.” Adevile 
was made of land to ais wife © to diſpoſe thereof upon herfelf and 
« her chlidren;“ and it was held, that ſhe had a fee ſubject to: 
particular truſt for the childrea (c). 
(a) 6. Co. 16. (c) Moor, 57. pl. 165. See allo2. 
(5) Lach, 144. See alſe 2. Com. Dig. Com. Dig. * Chancery,” (4 W. z.) 5 
Chancery, (. W.2.) Com. Dig. Deviſe, (N. 4) 


IAI, 
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TrIRDLY, We will conſider this clauſe as qualified by the Tur Coons I 
words & not otherwiſe diſpoſed of; that is, taking it for granted 22 
that a fee paſſes by the words © the reſidue of all my eſtate real „ 
« and perſonal,” how will it be if the words © not otherwiſe diſ- apaig? 

« poſed of be added? It has been inſiſted on, that theſe rents uu Dvzz os 
are & otherwiſe diſpoſed of” by the will; for the Duke ——— — 
« that his executors, if occaſion ſhall be, ſhall ſell any part, or al | 
« of them, for payment of his debts and legacies :” ſo this is faid 

to be diſpoſition enough to make them out of the general clauſe- . 
of the will. But ſurely if this authority given to the executors be 

not a diſpoſition, then the rents are not exempted out of the words 

of the general clauſe; and it is plain, that giving an executor 
power to ſell, is no diſpoſition ; for the executor in this caſe takes 

no eſtate, but has only az authority, which when executed, and the 
executor, in purſuance thereof, has made a fale of the rents, then 

and not before are · they diſpoſed of, and . out of the gene- 

ral clauſe of the will; but if the executors do not ſell, or if there 

be no occaſion for them to fell, in which caſe they cannot ſell, 
then there is no diſpoſition. One, ſeiſed of divers meſſuages in 
ſeveral pariſhes, deviſed ſome of them in fee, and ſome for life, 
and then deviſed all his meſſuages not before diſpoſed of; and it was 5 
held (a), that the reverſion of the houſes deviſed for life would paſs. 

Indeed, the executors, in cafe of deficiency, are enabled to diſpoſe 

of theſe rents; but if they do not, or if there be no occaſion, they : 

are not diſpoſed of, and therefore given to the Earl. A. ſeiſed of Ante, 206. 

the manor of Dale, and other lands, deviſed part of them for ſix 

years, and then deviſed the reſt ; and it was held (5), that by the word 

* reſt” the reverſion of the part deviſed for years paſſed. If a 

man ſeiſed in fee of ſeveral lands and tenements in Dale, deviſe 

all his lands to B. and his heirs; “ but if my perſonal eſtate be 

« not ſufficient to pay my debts, then I intend that Black- Acre ſhall 

« not paſs ;” if the perſonal eſtate be ſufficient, it (hall paſs. It 

is plain the executor had not power to ſell them, but upon a con- 

dition precedent ; that is, in caſe his debts and legacies could not 

be paid within fix months after his death: and pray how comes 

the now Duke of Bolton to claim them if they were diſpoſed of by 

the will? If they are diſpoſed of, he can have no claim; if not, 

they are deviſed to the Earl: but who ſhall have them during the 
ſ months, “ until it be known whether they ſhall be diſpoſed of, [ 112 ] 
or not? Surely the Earl ſhall, for until then they are not diſpoſed 

of, And where, in another clauſe of the will, the Duke takes 

notice that he has not diſpoſed of theſe rents by taeſe words 

** notwithſtanding that I have not deviſed them by this my | 

will;“ 1 anſwer, that it is plain from what has been faid, that, 

by the general words, they are diſpoſed of. But then what can be 

the meaning of theſe words? It muſt be, notwithſtanding that 

they are not particularly deviſed to that purpoſe, or otherwiiè than a 
generally ; and it is no new matter to reject looſe words out of a 


(a) 3. Vent. 285. (5) Allen, 28. 
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will, rather than the intent of the teſtator ſhould be fruftrateg, 
Hob. 65. So theſe words may be rejected here. But ſome wil 
ſay, Surely it was not the intent of the Duke to deviſe theſe rent; 
to the Bart, ſince he takes notice that he had contracted for the 


xx or ſale of them, and the deviſe to the Earl could not have prevented 


Boz ron. the contracts taking effect. I anſwer, It is plain, notwithſtang. 


1. Lev. 144- 
Cart. 52. 


ing the fale or contract, that he did deviſe them; for if the debt, 
and legacies were not paid within ſiæ months, he deviſes his exe. 
cutors to fell them; and in caſe he, with whom the contract i; 
made, do not perform, then he deviſes to the Karl; and if the 
rents had been fold according to the contract, it had been no pre. 
judice or diminution of the Earls legacy, for the ſurpluſage afte; 
debts and legacies paid would come to him as reſiduary legatee. 


FoukrRT y, Conſidering the laſt clauſe of the will, whereby 
orders theſe rents in caſe of deficiency, &c. to be ſold, and the 
remainder thereof, after the debts and legacies paid, to go to th 
Earl: I fay, conſidering this clauſe, with other ſcattered clauſes 
in the will, the rents thereby will paſs. Some doubts have been 
made, whether the word © remainder of my rent“ be ſufficient to 
{s theſe rents: Fixs r, becauſe a remainder is a reſidue 
omething, ſo that if there be nothigg ſold, nothing can be a re. 


ſidue, or a remainder ; this depends upon the; couſtruction of the 


word « remainder,” whether there be a neceſiity to ſell to make 3 


' remainder. But I do not think the word © remarnder” here is 


to be taken for a remnant of a totum, when part is extracted from 
it; for if the rents are not fold, then they remain unſold; and the 
word © remainder” {hall be underſtood for the rents remaining 
unſold. I his word * renainder” made fome diſpute, which lafted 
for above an ; it was a great queſtion, Whether there could be 


2. Keb. 29. 55. @ remainder of a thing created de novo (a,; for there cannot be x 
84. 


2. Salk. 577. 
Plo. 35. a. 
15. E. 9. 


Contr. 


*[ 113] 


remainder of a thing that never hd ben before. Since, a mor; 
reaſonable conſtruction has been made. If a man by deed grant a 


rent to A. and the heirs of his body, remainder to B. and his 


« heirs,” this is a good remainder (). 


*The deviſe is here of the fee-ſarm rents, to make thereout 
ſuch annual payments as the devifce plcaſes ; if it were à ſum ia 
groſs, it would be à fee according to Collier's Caſe (c), and Spuer'; 
Caſe (c). If only an eftate for lite had come to the Earl, the ſe- 
curity of payment of the annuities mult be diminiſhed, and can it 
be intended but that the Duke intended the ſccutity ſhould con- 
tinue as long as the annuities were to be paid? Which could 
not be, if the Earl had only an eftate for life; for ſupple 


_ (a) Plowd. 15. | note (2... 

(b) 2. Sid. 285. See alſo 2. Mod. 30. (e) 6. Co. 16. See alfo Moor, $52 
Mod. 280. Dyer, 311. 3. Peer. Wms. Palmer, 392. and the caſe of Spicer . 
230. and Co. Lit. 241. a. not (4.) 298. a. Spicer, Cro. Jac. $37. 


they, 
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they, to whom the annuities are payable, ſhould out-live the 


Zarl! \ 
Er PER TOTAM CURIAM, the plaintiff had judgment Ca). 


(a) As to the operation of the word v. Jackſon, Cowp. 352. Right v. Side- 4 

« eſtate, ſee Cheſhire . Painter, 2. botham, Doug]. 734 Moldfaſt v. Mar- 
Peer, Wins. 335. Barry v. Edgworth, tin, 1. Term Rep. 411. Fletcher v. 
1 Peer. Wms. 523. Tanner v. Wiſe, 3. Smiton, 2. Term Rep. 656. Doe v. 
Peer. Wms. 295. 8. C. Cafes T. T. 284. Chapman, 1. H. BI. Rep. 223. Palmer 
Goodwin v. Goodwin, 1. Vezey, 228. v. Richards, 3. Term Rep. 356. Doe v. 
Frogmartin v. Wright, 3. Wils 414. Woodhouſe, 4. Term Rep. 92. Andrew 
Mance v. Tall, Ambler, 18 1. Hogan wv. Southouſe, 5. Term Rep. 292. 


Carleton againſt Mortagh. | Caſe 152. 
Michaelmas Term, 2. Anne, Roll 76. 


WANT of an original was afhigned for error, and a releaſe of If <vent of an ori- 


error pleaded. gina! be affigned 
| for error, and « 
The doubt was, Whether the Court, after a releaſe of error releaſe be plead- 


leaded in this caſe, might award a certiorari ad informandum ed, yet a certio- 
| conſeientiam Curie, to be certified if there were an original to to inſorm the 
ſupport a judgment for a juſt debt? Court whether 


there was an 
AnD Ir WAS AGREED, that the party could not demand it of ., or ba. 
right after this plea. 1 
A diverſity was endeavoured at, that where the party him- manner as if in 
ſelf expreſsly confeſſes or admits a thing, the Court ought mullo eff erratum 
not to defire any further information; but that where the ad- 4; but the var. 
mittance is not expreſs, but implied, or by nient dedicere, it is ty cannot 4 
otherwiſe. mand it of right. 
Againſt which, HoLT, Chief Fuftice, put this caſe : In annuity, * 
& riens arriere” is pleaded; the jury find, that there was no rent py 2 
behind, and it appears to them that there was no grant; yet they 8. C. Hott, = 
cannot find a non conceſſit contrary to the admittance of the party: S. C. 2. Ld. 
and he ſaid, if error be aſſigned which in truth is no error, and the Ray: 1005. 
defendant plead a releaſe of errors which is found againſt him, Tf. 174. 235. 


yet, the error aſſigned being bad, judgment ſhall be affirmed, be- 22 aig 
cauſe the iſſue taken upon the releaſe was impertinent. Hod. 1. 


PowELL, Juſtice, quoted the Year-Book (a), that upon a re- 3 5 — 


leaſe of error, if it be found againſt the defendant, yet the Court 1. Leon. 22. 
ſtall proceed to examine the judgment; but if it be found for Hob. 54. 
the defendant, the judgment ſhall be to bar the plaintiff of his * Lx. 234 
writ; but if there be no error at all, and the releaſe be found 8 
againſt him, the judgment ſhall be affirmed. d (. B. 19. 


And it was put in the paper to be ſpoke to ſolemnly. 


(a) By Hrrrzrox, Juſtice, in the caſe of Moyle v. Danby, 8. Ed. 4. pl. 8. 
L4 At - 
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CantrzrTo® At another day, Waxy quoted the authorities in the margin (4) 
1 — which were all upon the fame opinion with the Year- Bas before 
* quoted by PowELL, Fuftice (D). 


And being moved again the laſt day of Term, 


Hol r, Chief Fuftice, faid, that if the plaintiff in error 
that for error particularly which is not fa, or the general error 
[114 ] and the defendant plead not «in nullo eſt * erratum,” but a releaſe 
which is either inſufficiently pleaded, or if well pleaded, upon 
2. Salk. 265, jſſue found againſt him, there the Court ought not to reverſe the 
Poſt. 206. judgment without examining if the error be good: now why 
HENS x ſhould not we have @ certiorari ad informandum con ſcientian 
though the party of right cannot demand it (c). Suppoſe want of 
original be affigned for error, and it be returned, that there is 50 
original of that Term, the defendant in error, if there be an origi. 
nal of another Term, ought to make ſuch a ſuggeſtion on TH; 
ROLL, of an original of another Term; for if he plead © in null vj 
te erratum,” he is thereby concluded from making ſuch a ſug. 
ion; yet the Court may award @ certigrari, becauſe there may 
an original of another Ferm. | 


Sed adjournatur till next Term (d). 


(a) 1. Roll. Abr. 789. Cro. Jac. 475. (4) See this caſe moved again, pot, 
I. 352- 373- Bro. Abr. Error, 206. where it is determined by thre; 
165. ear Book 7. Edw, 4. pl 16, Judges, againſt the opinion of Horr, 
6. Edw. 4. pl. 3. 8. Zdw. 4. pl. 8. 9. Chief Juſtice, that the Court may in ths 
Edw."4. pl. 33. ; 0 e grant @ certigrari to inform the cen. 

(6) 8. Edw. 4 pl. 8. . ſcience of the Court: and by S. C. 2.14, 

(e) Biſhop's Caſe, 5. Co. 1. Jones, Ray. 1006. the writ waz after 
139. 8 : granted accordingly. | 


Caſe 1 33 | Anonymous. 


N Arronnev of the common pleas pleaded to the juri- 
pr ATT no 
7. Salk. 2. 4- 30. 


2. Salk. 515. S4. PER Cur Iam. He hall not be ſworn to his plea, nor need 
Id Ray 1:5 the writ of privilege be ſet out at large: and if matter of fact be 
337, 893. 2:73: pleaded in abatement (a), and found againſt the defendant, jus 
Stra. 864. ment final (hall be giben. ( 2 8 


%) Sex Carperford v. Price, Dog). 314. 840i. 


Caſe 184 | Anonymous, 


Ie a trader 6} A MAN comes to a merchant, or other dealer, and by fuj: i 
goods upon cre- 4 1 ſinuations, and account of himſelf, prevails with the merchant 
Au, the property to ſell him goods upon tick. © 

is in the verdor, | n 

r ˙ falſe 3cc0unt of himſelf. Ante, 195.—1. 54K, 279. 14. Ray. 1014 


Horn 


W ©. cv a 
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Hor, Chief Fuftice, ſeemed to incline, that that was not ſuch 
cheat as would alter the property (a). 


(a) But ſee the caſe of Parker v. Pa- being conyifted of the cheat, the original | 
wick, Eaſter Term, 33+ Geo. 3. where owner get poſſeſſion of his goods again, 
it is decided, that if goods arg obtained by the pawnbroker may maintain an action 
falſe pretences, and pawned without no- of troyer againſt hum to recover them 
tice of the fraud, and on the offender back, 5. Term Rep. 175. 


The Queen againſt Tracy. Caſe 155. 


ER CURIAM. After an indictment by THE GRAND JURY, After an indift. 
a plea is not to be received in the office (a), without the de- — ce. 
ſendant gives ſecurity to try it at his own charges. — s pla 


to try it. 
If the defendant give ſecurity to try it, it muſt be at his own $: C. Han, 706. 
charge; if he go to gaol, it mult be at the proſecutor's charge. 


(a) See Rex v. Haddock, that on an brought to the bar to plead, but may de- 
indictment for a „ laid to be done liver his plea into the office. 2. Stra. 
ſeloniouſly, the de need not be 1100. Andr 157. 


*[ 156] 
Emerton againft Selby. Caſe 156. 


A VOWRY was for common, ſetting forth a preſcription of Preſcription of 


common for cat 
common for cattle levant et coucbant upon ſuch A cor- — . 


TAGE. chant, upon A 
PPR CUR IAM. It is good to a meſſuage or to @ cottage, for cat- cottage, is good; = 
tle levant or couchant; but it was Ln. Hark in the year 1653, — have land 
whether it could be good of common without number; and the belonging to it. 
lame has been of late in the common pleas, but nothing done in it. q . 1. Salk. 
A cattage implies a court and backſide, for a cottage with leſs 169. 
than four acres of land, is againſt the ſtatute of 31. £2. c. 7. (a). 5. C. Bot 296 
2. 


* HoLT, Chief Juſtice, ſaid, that be had known levancy and Ray. 
cchancy tried in 2 iſſue (ö) before Harz;; and that HarE fad, 3. eb: 44 


the fothering cattle in the backſide would ſuffice, a — 
And judgment here for the avowant. bog» 5 
X O. +» To 
And PER CuRIAn, It would be hard to defeat it, in caſe it a. In. LAY 


Ld. Ray. 726. 
11. Mod. 53. 72. 12. Mod. 3% 


(a) Repealed by 15. Gee. 3. c. 33. Richards +, Squlb, r. Ld. Ray. 726. 
(5) Winch, Entries, g . Hockley v. Lamb, . 1. Ld. Ray. 726. 
(c) See Patrick v. Lowre, 2. Brownl. Scholes v. Hargreaves, 5. Term Rep. 
de. Hamel v, Hanſlip, 4. Lev. 67. 46. 


were preſcribed to common without number (c). Co. Ent. 749. 
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Cafe 1 —_ Morgan again Tomkins. 
Y THE Courr. If there beanoutlawry u indi tm 
a wry upon an indictme 
an indictment theoutlawryisafterwards ſet aſide, 9 
being reverſed, open to proceed upon: but if judgment be upon an indictment b 
the iert i dicit, or any other judgment by the Court, and that be reverſed, 


-1p-e BY 482. Al is ſee at large, and there is an end of the indictment. 


Caſe 1 58. Anonymous. 
If atreverſe be IT has been held in KELYNGE's time, that if a forcible entry 
tendered to an I were traverſed, yet there ſhould not be a reſtitution, in the 
inquiſition of caſe of the King u. Carle(a). But the contrary has been held 
ferable _ fince, and before; and that there is no way to prevent reſtitution, 

be granted. but by certiorari, or pleading that the party had poſſeſſion for 
not be gran Parey ow 
Salk. 260. 588. three years before (5), | 
4 Com. Dig. © Forcible Entry,” (D. 7.) 


| „ | (5) See 31. Els. c. 11. 
Caſe 159. 
| Execution 
Sine cles buf 5 2 7 deen 2 _ 
1— OLT, Chief Juſtice. Upon an habere facias poſſeſſis 
__— the execution is not complete until the bailiff Aae "we 
ſeſſion, and is gone. 


D oth Et Mo A OY rd 
. a . 1 _ * 
— to. „ r 1 


. 4 LAS ne > G2 


$4 , 
rr 


Caſe 160. Anonymous. 


= Departure in PER HorT, Chief Juſtice. If a man lay a day in his decla- 
q; Pkading. ration that is not material, and the defendant, by his plea 
; 2, Salk. zz. make it material, and then the plaintiff, in his replication, varies 
4 5s. Com. Dis. from the day in the declaration, it will be a departure ; otherwiſe 
— if the day had not been made material by the plea, 


Caſe 161. Walden ag Holman. 


If a man ſued. POLMAN was ſued by the name of Benjamin Flolman, and 
yore — 1 pleaded in abatement, that he was baptized and always known 
in — — by the name of John; ABSQUE HOC that he the ſaid Jehn was 
that he was ever called or known by the name of Benjamin Holman. The 
baptized by the plaintiff replies, that he was known by the name of Benjamin from 


name of 7", the time of his baptiſm, To which the defendant demurs. 


with a TxA- 


4 the Tt was urged, that the material part of the plea was, that 


was * 2 
„ he was baptized by the name of John; and if to, the plaintiff 
known 
the nm * ought to anſwer that ; for if the defendant were baptized by the 
1 the name of John, he could not be known by any other name of bap- 
18 | 
* Ed. Ray. 1018. S. C. 1. Salk. 6. F. C. Holt, 492. 563. Cro. Ez. 897. Co jac. 588. 
2. Brownl. 48. Poſt. 225. Noy, 135. 2. Roll. Abr. 135. 4. Mod. 347. Ld. Ray. 118. 249. 309 
1178. Stra. 556. $16. 1218. 1. Lut. 10. 3. Term Rep. 660, 1 
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ſm, for one can have but one name of baptiſm ; and the ABSQUE Warez 
noc coming after that, which is a material plea, is frivolous, and agonf 
taercfore not to be regarded. | Hor uax. 


] to this apinion PowELL, Fuftice, ſtrongly inclined, for 
* to ſay that he was baptized by another name, 
without more, was a good plea in abatement, and therefore the 


reſt was nugatory (a). | 


* 
r Ne [1161 
ting that it might be relied upon for a plea that he was baptized by 
{ich a name, yet that is not done here, but it is only made an in- 
gucement to a traverſe, which matter of traverſe is not imma- 
terial, but would be a plea in abatement; for it is a good 
plea in abatement for a defendant to ſay that he was known and 
called by ſuch a name, though he never was baptized, as many 
* in England never were: nor is it true to fay that one 
baptized by the name of John cannot be known by another 
name. Sir Francis Gawady acquired a new name by his confir- 
mation (b), without, as HoLT, Chief Fuſtice, ſaid, loſing his 
Chriftian — ; _ leaſt = ſaid he was not ſatisfied that his zame 
of baptiſm did ceaſe upon his taking a new name of confirmation, 
1 Juſtice, would have it (c). 7 

BROTHERICK at the bar remembered a caſe wherein he was 
of counſel, in which it was held, that it is not a plea in 
abatement for a defendant to ſay that he was by another 
name, without ſhewing likewiſe that he was always known by it, 
and not put the plaintiff to ſhew how his name was altered to 


enable him to ſue them. 
DarNnELL, Serjeant, affirmed the fame thing. 
And judgment was given to anſwer over, 


() See Jones v. Macquillin, 5. Term wv. Snedſon, Cro. Jac. 116. See alſo 3. 

198. Roll. Abr. 135. F. Co. 43. Poph. 57. 

(5) See Co. Lit. 3. a. Noy, 135. 1. Brownl. 47. the Year 

(e] See Diſply v. Sprat, Cro. Eliz. 579. Books 3. Hen. 6. pl. 26. 14. Hen. 7. 

Fermor v. Dorrington, Cro. Eliz. 222. pl. 11. and Bro. Abr. 4 Miſnomer,”” 2. 
Watkins v. Oliver, Cro. Jac. 358. Blunt 4. 7. 43. 


—— 


Roſewell againſt Pryor. Caſe 162. 


MippLEsEX ATHANIEL ROSEWELL complains of 

to wit, | N Samuel Pryor and Richard Avery in the — hog ww. 
cuſtody of the marſhal, &c. for this, that whereas the ſaid Na- lights (a). 
ſlaniel, on the firſt day of June in the ninth year of the reign of 


(a) It is not ſaid ancient meſſuage, houſe and windows were ancient. But 
neither ancient windows. And after ver- WaxztGur, Serjeant, and Nox ru v, were 
«& this was moved in arreſt of judgment. of opinion, that the declaration would 
But by the whole Court, it being after have been good upon a demurrer. Salk. 
a verdict, it ſhall be intended that it was 460. 714. Mod. Caſes, 416. Pract. 
iu in evidence at the trial, that the Reg, 16, 29. the 
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Reerwsrt the lord Milliam the Third, now king of England, &c. and cont. 
again nually from thence hitherto was poſſeſſed and yet is poſſeſſed a 
reren. and in a mefſuage fituate and being in the pariſh of St. Mari, 
in the Fields, in the county of Whale aforeſaid, for a term « 
divers years then and yet to come and unexpired, and of twenty. 
one windows in and upon part of the ſouth fide, and of eight window; 

in and upon part of the eaſt ſide of the faid meſſuage, in and thr 
which faid windows light into the faid meſſuage, on the faid fr 
day of June in the ninth year aboveſaid, was let and ws accuſ. 
tomed to be let, and then and yet ought to be let for the enlightening 
of his faid houſe, they the faid Samuel and Richard not ignorant 
of the premiſes, but maliciouſly intending and contriving to de- 
prive him the faid Nathaniel of the uſe and benefit of the faid ſe. 
veral windows, afterwards, to wit, the ſaid firſt day of June in th; 
ninth year of the reign of the faid lord the naw king, at the fail 
pariſh of St. Martin in the Fields in the county id, a Certain 
edifice fo near the faid windows in the ſaid houſe of him the (aid 
Nathaniel built and erected, and from thence until the firſt day 
of October then next 3 continued, and thereby the (aid 
windows were pas; e up and darkened, whereby the faid M. 
thaniel was deprived of and loſt the uſe and benefit of the (ail 
windows from the faid firſt day of June in the ninth year above. 
faid until the faid firſt day of Oclober then next following; 
whereby the ſame Nathaniel ſays that he is prejudiced, and has . 
mage to the value of one hundred pounds; and therefore he pro- 

duces the fuit, &c. | 


Not guilty pleaded, and verdict and judgment for the plaiatf, 


Caſe 162. Roſewell agaizft Pryor. 
| Michaeimas Term, 13. Lill. 3. Roll 362. 
In an action ſor 


o an ation for (ASE for ſtopping the plaintiff's lights, The declaration wa; 

intiff slights, that the plaintiff was pgſſeſed of ſuch a meſſuage for a certain 
ix is ſufficient to term of years, et habuit et habere debuit ſuch and ſuch lights 
doch a maiſuage The queſtion was, Whether this was a good declaration, with 


of . 8 out ſaying that it was an ancient meſſuage with ancient lights ? 


— Holt, Chief Fuftice. If a man have a vacant piece of ground, 
without ſtating and build thereupon, and that houſe has very good lights, and be 
mu oy lets this houſe to another; and after he builds upon a contiguous 
were ancient. iece of ground, or lets the ground contiguous to another, wha 
C.2.Salk.459. builds thereupon, to the nuiſance af the lights of the firſt houſe; 
v5 Comb. 48 1. the leſſee of the firſt houſe ſhall have an action upon this cal: 
— — againſt ſuch builder, &c. for the firſt houſe was granted to him 
De ich all the eaſements and delights then belonging to it; And 17 
&. Holt, 500. S. C. 1. Ld. Ray. 392. 713. S. C. Lilly's Ent. 81. 516. Poſt. 193. — 
Hob. 131. 9. Co. 53. 1. Vent. 237. 2. Lev. 194 1. Mod. 55, Hutt. 130. 5. Com. 
* Pleader“ (C. 39.) 3. Term Rep. 428. 3. Term Rep. 766. 


WAY 
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was AGREED, that „ the way was to declare of ancient Noswztt 
liber and ancient meſſuage, but now that was altered. Vide the again 
Ge of St. Fohn v. (a), PER Curian. 8 


2 1. Vent. 254. 3. Lev. 148. 3- Keb. 528. 531, [* 117] 


* Elwis againſt Lombe. Caſe 163. 


RROR ofa judgment in treſpaſs in the common pleas, where it In treſpaſs vi er 
E was for vi it armis taking — ten mattocks of laintiff in _—_ for taking 
N. The defendant, as to nine, 1 not guilty; as to the 5 
tenth, ai non, quia locus in quo is his liberum tenementum, and the defendant 
tat the mattock was there damage feaſant. And upon general cannot plead in 
demurrer — ne = 
The ſingle queſtion was, Whether this general way of plead- place warar is 
ing /iberum tenementum, without ſhewing any further certainty, — 7 and 
3 8 A were there dee 
And judgment was for the plaintiff in the common pleas. mage feaſart. 


SALKELD now ed for the plaintiff in error, the general error S.'C. 2. Salle 
being aſh ned Eier liberum — muſt take in all 1 433. 
the vill of K. v7rz. that all the vill is the freehold of the defendant, 2. Keb. 57. 
and then without queſtion the plea will be good ; or it muſt be 3 Keb. 286, 
taken of a particular place not certainly or deſcribed with- 3. Ev. 203, 
in R.; and take it to be the laſt, and fo the more ſtrongly againſt £5 f 
him, yet it will be well, eſpecially upon a general demurrer. The 14. ray. 709. 
plaintiff, in his replication, might have aſcertained the place with 923. | 
the ſame advantage to himſelf as if the defendant had done it in his Cro- Eliz. 492. 
plea, by making a novel aſſignment. The bar is as certain as the — — Lag 
declaration, and leſs certainty is required in a bar than in @ decla- 5 — Dig. 
ration, eſpecially when the bar is a common bar (a). Where- © Pleader” 
ever the plaintiff may be general in his writ and count, the defend- (3.M. 34.). 
ant may be as general in his plea ; and if the plaintiff look for more 1. Term Rep. 
certainty, he himſelf muſt make it in his replication. Before the 50. N. P. 17 
ſtatute of 27. Elix. c. 5. the old books run both ways; that is to 4. Term Rep. 
wi the locus in quo is an acre of land in Dale, liberum tenementum 172. 
defendant, as they would have us have done here; or elſe gene- 
rally liberum tenementum, as we have ſaid. The Year Book 
39. Hen, 6. 6. a. is full in point for mz; and in the Year Book 
4 Ed. 3. 11. b. and Fitz. Bar, 20. it is that in clauſum fregit, or 
de bonis cfport. & fon franktenement” is a good plea. | Indeed, ſome 
Books take this difference, that where the plaintiff ſhews the cer- 
tainty of bis title, there the defendant ought to be certain and parti- 
cular in his plea, and to aſcertain , the k 2 ; otherwiſe where the 
plaintiff does not ſhew the certainty of his title. And in ſuch caſe, 
if he plead /iberum tenementum generally, he need not thew any 


(a; Certainty to a certain intert in gene= à common intent is ſufficientin pleas in bar. 
ral is al that is requiſite in counts, replica- But certainty to @ certain intent in 

dans, indict: nents, and returns to writs of particular is neceſſary in eſtoppels. Dough 
mandamus and babeas corpur. Certamty to 153, 759. 

more 


4 
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ta more certainty; but if he echold by deſcent, gift, &c. he 
n ſthew inty of he Bones 3 Hm. 6.6 ad Fg 


n 


— =_ 
7 * 75 * * bor 4 - - bot 
A 7 2b es 1 * 


run. pl. 38. ſeem indeed againſt me; for in treſpals for 
laintiff's cattle, the defendant pleaded, that the locus in quo was his 
freehold,andtharhie took them damage feaſant, and it was held bad; fr 
they compared the damage fedſant to the making of a title, but tha 
* 1 118 ] damage * _ is not traverſable, but a conſequence of the free. 
hold's being his. The reaſons given in the Books for the foregs. 
ing diverſity are two, and both of them fail. The firſt reaſon is, 
that liberum tenementum generally is not traverſable, but that liberun 
tenementum by feoffment of J. £ Sc. is traverſable, and therefore it 
8. Co. 47. b. 48. ought to be alledged fo as to be traverſed: but that liberun 
3 Lev. 2032 tenementum generally is traverſable (a). The ſecond reaſon given 
—_—_ is grounded upon the firſt, that being not traverſable, the only uſe d 
WES. it 15 to force a replication : but that cannot be good] for fince it is 
traverſable, it is in the plaintiffs power to traverſe it, and not ia 
reply. And there is no plea of any other uſe but to force a reyli. 
cation, but ſuch as are allowed by law as ſuch, to avoid prolixity d 
pleading 3 as, © performavit omnia;”” © non fuit damnificatus, 
« &c.” But the true reaſon why liberum tenementum generally i 
e that where the plaintiff is general in his writ o 
count, detendant may be as general in his plea ; and if the 
plaintiff will have more certainty, he fnuſt make it in his replica 
tion. Now to conſider this caſe fince the ſtatute of 27. Eliz.c. ; 
of Demurrers, before which there was no difference between mat- 
ter and form as to point of demurrer, though, before that ſtatute, 
one might demur ſpecially, but it was never ſafe or neceſſary ſo to 
do in any caſe except that of duplicity; becauſe if one had demurr:d 
x. Silk. 229. ſpecially, he could have inſiſted on nothing elſe but what he had 
| ſpecially ſhewn for cauſe in his demurrer ; whereas if he had 
x. Saund. 337. demurred generally, he was left at large to inſiſt upon any thing 
except duplicity, Nor was this any way inconvenient ; for while 
all the pleadings were ore tenus at the bar, though the demurrer 
were general, yet the matter was ſo ſcanned that the Court and 
x. Vent. 240. parties well knew what the cauſe of demurrer was. But after that 
way of pleading came to be diſuſed, neither the Court nor the party 
could know it; and for that the ſtatute was made, which reſtores the 
common law fo far that people may know what a demurrer is for, 
whether for matter or form ; for it the demurrer be for matter, the 
14. Ray. 22. entry is, quia materia in plagito, Sc. minus ſuſſiciens, c. There ar: 
357. 393- mdeed ſome exceptions to the rule, that a circumſtantial fault in a 
_ plea will not vitiate upon @ general demurrer ; as where a deed 15 
pleaded, and no profert made of it; but the reaſon of that 1 
particular, viz. that by pleading a deed without @ profert, you put 
a great dim̃culty upon the party to anſwer it (). In replevin and 
avowry for rent the repi:cation was de injurid ſud proprid, ABSQUE 


„ % „ „ 
„ 


(a) Vide Dyer, 23. b. Cro. Jac. 59. 1. Lev. 132. 190. and the caſe of Home a. 

Cro. Elz. 137. $12. Raftal, 548. Linne, in Hilary Term, 12. Wil. 3. n 
(5) See 9. Co. Treſham's Caſe; Kang's Bench. 

| | Hoc 
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noc that there was an ing behind; and it was * held, that this Etwii 

was ſuch a plea as would force an unneceſſary replication, and, for againſt 

that, would be bad upon a ſpecial demurrer, but good upon a general OI 

one, Beſides, the plaintiff might have aſcertained the matter by a 8. Co. 120. 133. 

vw aſfienment, whereof the true reaſon is given in Plowd; 84. 2 PI 

hers the plaintiff is general in his writ or count, the defendant Co. Lit. zog. 

may be as general in his. plea, There are two ways of pleading Heu 174. 

herum tenementum ; the one without any manner of certainty, 11. Her. 7. 24 

the other with a 22 If there be any certainty, as that the 7 · CO. 25. 
WHERE is Black-Acre, liberum tenementum of him, then the | 

way to reply is to make a new aſſignment. If there be no certainty, 

the way is to aſcertain the place, and to make himſelf a title toit in 

the replication (a). And this can be no prejudice to the plaintiff, 

for the affirmative being upon the defendant, he muſt make title to 

the place WHERE the taking is, or he is gone: for which he quoted 

Lane Caſe (b), in Judge Godbolt's manuſcript : Treſpaſs quare 

clauſum fregit in A. B. and C; the defendant pleaded, that the 

lens in qua was Black- Acre, White- Acre, and Green-Acre, his 

freehold ; and iſſue thereupon 3 and becauſe the defendant could 

not prove his freehold in them, as alledged, the verdict was againſt s 

him; for the Court ſaid, that though it be uſual for the defendant 

to lay a feigned place in his plea, to force the plaintiff to a new 

aſſignment, yet it is dangerous ſo to do, for if iſſue be taken 

thereupon, and he cannot, prove his plea, he is gone. 


Curxia. Youdo not conſider that you are in a tranſitory action, 
in which there is no ſuch thing as a locus in qua If it had been a 
lxal action, without doubt the pleading had been good. If a man 
declare quare clauſum generally, in ſuch a vill, the defendant ma 
plead liberum tenementum, and if the plaintiff traverſe it, it is at his 
peril ; for the defendant, if he has any part of his land in the whole Sed vide Dyzr, 
town, ſhall juſtify it there; and therefore in that caſe the better way 23. + 
is to make @ new aſſignment. But now there is a fixed courſe . > Rep. 
eſtabliſhed in the common pleas, as was alſo in this court formerly, "A 
that in local actions the plaintiff ſhall aſcertain the place in his 
declaration, to prevent ſuch general pleas, and the prolixityof a new 
aſignment, and the defendant is confined to the place aſcertained 
in the declaration (5) : but here the defendant, by pleading Hob. 276. | 
damage feaſant, has made that local that was at large before, and 8e Bull. N. F. 
therefore he ought to aſcertain it at his peril. *. x 


And THEY ALL AGREED, that if a man bring treſpaſs for 1201 
king his cattle in Black- Acre on ſuch a day, and the defendant 

juſtify the taking at another place damage Arafat, the plaintiff may 
make a novel aſſignment, if there were two takings. So if there Vide Hob. 144. 
were two batteries on one day, and the one were on the plaintiff's 


on allault, and the other not, if the defendant will juſtify one 


(a) See the Old Book of Entries, 43. fee Martin v. Keſterton, 2. BL R 
Raital, 648, Dyer, 23. and the Year 1089. EP I 
Book 3. Hen. 6. pl. 34. And that in treſ- (4) In Hilary Term, 4. Car. 1. 
paſs quere clawſum fregit the plaintiff may (c See the caſe of Martin v. Keſtcrton, 
declare generally without nomirg the Clofes, 2. Bl. Rep. 1092. 

| ae 
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Eiwrhs die ſon aſſault demaſue, he may make @ new aſſignment of the othg 


And by THE wHOLE CouRT the judgment was affirmed (a), 


(ch See Gargram v. Smith, 1. Salk. . g#. 3 and Martin v. Kefterton; 2. Bla: 
$21. 3 Lambert v. Stother, Bull. N. P. Rep. 108g. 


Caſe 164. Clement again Scudamore. 
A, Beg | Hilary Term, 13. Will. 3. Roll 251. 


2 QPECIAL VERDICT, finding that the lands in queſtion were 
K copybold lands, part of the manor of Creydon, in Surrey, of the 
2 = ne- nature of Borough Engliſh, and that the cuſtom of the manor wx, 
time of his ſa- that all copyhold tenements of that manor did and ought to deſceng 
ther, leaving i- to the geſt fon and his heirs ; that one F. M. had iſſue five 
— 2 — ſons; the youngeſt died, living the father, leaving iſſue a 
2 daughter; that after the youngeſt ſon's death, the father purchaſed the 
a- he. in queſtion, and was thereunto admitted, to have and to hold 
come ſeiſed of according to the cuſtom of the manor ; that he after died ſeiſed; and 
cofybeld lards in that the fourth ſon entered, upon whom the daughter of the fifth 


the ure of * 
a — ſon entered and made leaſe to the plaintiff, 


— 8 So the queſtion was, Whether the daughter of the youngeſt ſon, 
hall, on the dying in the life of the father, has good title as repreſentative of 
death her father, who, if he had lived, would have inherited as heir to his 
— in- father? | 
— eg HoLT, Chief Fuftice, delivered the opinion of THE, Cour: 
—— We are all of opinion that the daughter has good title. 

fon; for the FIRST, It is to be conſidered, that where this cuſtom of B 
yourgeſ ſon by rough Engliſh is for the youngeſt ſon to inherit, by this cuſtom the 
p96, _— youngeſt” ſon is put into the room and ſtead of the eldeſt fon at 

$ reprejen- FSW 

ratives, are as Common law; for as an inheritance by common, law ſhall go to 
much bei to the the eldeſt fon, fo by this cuſtom it tall go to the youngeſt, with 
Bereugh Exgiyh out any diſterence. Therefore ſince this cuſtom alters the deſcent 
lands as aneldeft from the eldeſt to the youngeſt ſon, there is the ſame reaſon that 
1 the repreſentative of th: youngeſt thall take, as there 1s at common 
heirs to lands law for the repreſentative of the eldeſt, And there ought not to 
deſcendible at be any difficulty herein, for it appears (though Cate (a) be ofa 
common law, contrary opinion), that all the lands in &ngland before TH! 
Sc. 1. Peer. CONQUEST, and for ſome time after, were generally gaveihind (6); 
Ws. 63. and that ſcon after THE CON MES r, for the better ſtrength and ſup- 


5. C. 1. Salk. port of THE CROWN, Anight ſervice tenure was introdueed, and the 
243 
S. C. Holt, 124. 8. C. 2. Le. Ray. 1024. Noy, 106. 1. Mod. 96. 102. 2. Sid. 61. Mar. $445 


SGodb. 166. Dyer, 196. 4. Lecn. 242. Co. Lit. 110. b. 140. Cro, Jac. 198. Cro. Car. 4% 


Jones, 362. Somer. on Gav. 7. 3. Peer. Wras. 62. 1. Wilf, 64. 2. Com. D. Burrecgu 
7. Engliſh' (A.) 1. Bac. Abr. 329. 458. 2. Bac. Abr. 33. 


( Co. Lit. 110. ; on Gavelkind, Append. 10. Mod. 477. 

(b) Vide Laaibard's Saxon Law, 167. 12. Mod. 623. Caſes T. T. 276. 1. tu. 
Selden's Notes in Eadmerum, 184. Wm, 64. 475. 3. Peer. Wms, 63. 
Wright's Tenures, 31. 175. Robinſon | 
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the eldeſt ſon, to the intent that theſe tenants in 4n:ght ſervice, 
+ who by their tenure were to wait on the king in his wars, might 
do it with more dignity and grandeur (2). So in this inſtance 


hereby the eldeſt male was preferred before the youngeſt, and the 
male always before the female, yet the right of repreſentation re- 
mained even to this day. : 

SECONDLY, This right of repreſentation has been conſidered in 
all countries and nations. By the ancient law of Hrael, in the 
Bok of Numbers (5), an account is given of this matter of repre- 


failure of them the female; and it was a law, as ſome ſay, brought 
out of Egypt, but always practiſed, that the eldeſt ſon ſhould have a 
double ſhare ; but this was not only quatenus he was eldeſt, but as 
he was repreſentative, too. It appears by Selden (c), that the daugh- 
ter ſhould in that caſe have a double portion; fo that repreſentation 
was always practiſed by the Greets and the Romans, even by the 
Law of the Twelve Tables (d). 


But in THE THIRD PLACE, this right of repreſentation has not 
only room in inheritances deſcendible — courſe of the 
common law, but holds alſo in inheritances ible according 
to cuſtom ; for in caſe of gavelkind, which now we know to be the 


kind, and the youngeſt ſon, in the life of the father, die, leaving iſſue 
a daughter, no doubt the daughter ſhall inherit ; but if the purchaſe 
had been to the father, and heirs males of his body the daughter 
had been excluded per formam doni ; but the making it 
deſcendible to the heir male makes room for the repreſentative of 
him; and there is no difference between gavelkind and brrough- 
Engliſh, but 22 us ct minus; in gaveltind all the ſons 
take all; in rough-EngliÞ the youngeſt takes all ; and the law 
takes notice of both theſe cuſtoms ; for which he quoted the caſe of 


the ſurrenderee died, leaving two ſons; and the queſtion was 
between the two ſons ; and it was adjudged, that the eldeſt fon 
ſhould be admitted, becauſe the euſtom was, that the eſtate ſhould 
deſcend to the youngeſt brother, and there was no eſtate in the 
anceſtor to deſcend; and therefore the eldeſt ſon muſt have taken 


Court ſaid, that if the cuſtom had been laid to have been borough- 
Engliſh the eldeſt had been excluded, for the law takes notice of 
berough- Engliſh and gavelkind cuſtoms. In this cale, the cuſtom 


(a) See the fifth edition of Sir Matthew (c) Selden de Succefſionibus, ch. a3. 
Hale's Hiſtory of the Common Law, by (34) Taylor's Elements of Civil Laws 
Mr.Serjeant Runnington,ch. II, page 230g $39 

231, Kr. (e) In the common pleas, in Hilary 
) Bk. Numbers, chap: xxvi. xxvii, Term, 1659. Roll 773. | 
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tourte of deſcent altered, and the whole was made deſcendible to Crzxnzxr 


. againſt 
SCUDAMOREs» 


the ancient Saxon law was then altered; but notwithſtanding that 


ſentation. It was a law that the male ſhould inherit all, but upon 


Noy, 15. 


cuflom of Kent, if a man have three ſons, and purchaſe land in gavel- Pyer, 8. b. 


1. And. 191. 
2. Lev. 87. 


Fane v. Barr (e), where the cuſtom was for a copyhold to deſcend Vide ſtat. 
to the youngeſt ſon, and not to the eldeſt brother; and a copyholder 31. Hen. 8. c. 3. 
ſurrendered the land to another and his heirs, but before admittance s L s. . 2. 


- 


as purchaſer, But according to the report I have of the caſe, the yo+x. 


cru as found is fo far from excluding the daughter, that it 
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aganſi comprehends her ; for the cuſtom is, that the land is of the nature 
Scupanent.  prough-Engliſh, and did and ought to deſcend to the yo 

| ſon and his heirs. So that it is not only that it ought to deſcend 

to the youngeſt ſon, but alſo to him and his heirs : though it had 

*f 122 ] been® the fame thing to me; for if the father be diſſeiſed, or make 

a feoffment during infancy, this right of entry ſhall deſcend to the 

youngeſt ſon, _ if he die before entry, it ſhall deſcend to his 

daughter, though the father died not ſeiſed of the land (a). If 

there be deſcent of land in borough-Englifh on an heir age, 

and a real action is brought, he {hall have hig age, or the parol ball 

demur, as it would in cafes of inheritance at common law. And 

what reaſon can there be why it ſhould have thoſe qualities, and 

not the other qualities as repreſentative right? And he 

of the opinions of BExKLEY and BRAMPSTONE, Fuftices, in the 

caſe of Reeves v. Malfter (6) ; for he faid, if the other opinion had 

prevailed it would beget abundance of confuſion, but following the 

ether would ſettle things upon a laſting foundation. 


And judgment was given for the daughter (c). 


(a) S. Co. 43. Jones, 362. muſt deſcend according to the rules of the 
(% Cro. Car. 410. common law, in default of ſuch fon, 
(e] But a cuſtom within a manor that daughter, and niece, Den, on demiſe of 
tands ſhall deſcend to the 1d fer, where Goodwin, . Spray, 1. Term Rep, 
there is neither a ſon nor a daughter, does 466. 
not extend to an eldeft niece, but the lands 


Caſe 165. - © Grovenor againſt Soame. 


One joint and fe- F NE joint bill 0 * three, with an ac etiam 
—— 772 eerie 5 em jointly and ſeverally. ye 
de et de, de. ſheriff took one bail-bond for the appearance of the three; and 
fendants is bad. there being no appearance, the plaintiff took an aſſignment of the 
Sc. 3 S. 57. bond, and now would have the ſneriff amerced. 


1 Fixsr, It was agreed, that the bail-bond was not according to 
I. Salk.” 97. 99. — 23. Hen. 6. c. 9. being for a joint appearance to ſeveri 
ons, 


An aftion wil Hor r, Chief Juſtice, ſaid, that it had been adjudged in CI 
_—_— jr +4 — that if the ſheriff take mite bai, 
ing infoScicne and has not the party at the return of the writ, an acti would lie 
bail ; but if he againſt him; but that the contrary has been held fince in the com- 
have not the de- mon pleas. It was indeed always agreed, that an action would not 
Mn be aug Le for taking inſufficient bail (a); but it was not ſettled, whether it 
be amerced, unleſs be has aſſigned the bail-bond. Ante, 47.— Cro. Fliz. 808. $52. 862. Noy, 35 
x. Sid. 96. 2; Saund. 59. 154. 1. Mod. 33. 240. 1. Salk. 97. 99. Tidd's Prat. 105. Sell! 
Pratt. 143. 1. Bac. Abr. 206. 


(2) But ſee Ethericke v. Cooper, 1. Ld. Ray. 425. 


would 


Hilary Term, 2. Queen Anne, In B. R. 


would not lie for taking inſufficient bail, and not having the partyat OG Nen 
the return of the writ z for though the ſtatute commands him to take π 
reaſonable bail, yet if he has not the party he ſhall be amerced ; Soaux. 
and the ſtatute 23. Hen. ö. c. 9. does not exempt him from that. 

The writ was, in placits tranſgreſſionis ac etiam billæ, and the Variance be- 
bail-bond was to appear in 5 tranſgreſſionis only, and held px! I 
good in HALE's time. i 


And though ALL THE CLERKS ſaid, that they knew the 2. Lev. 124. 

ſheriff amerced after an aſſigument of the bail-bond, yet Hor, 2. Show. Fr. 

Chief Fuſtice, ſaid, that he had known it denied. | — 
« Pleader”* (2. W. 28.) . . Bac. Abr. 207. 


By THE OTHER JUSTICES. If one accept of an aſſignment (a), I ball to the 2 
and the fame bail are given as bail to the action that were bail to H become &ai 
the ſheriff, he cannot deny them (5). 4 — — 
But by Horr, Chief Fuftice, If the fame that were bail e after af 
become bail to the action, and he except againſt them, and they do ſignment of 
not juſtify, he may go on with amerciaments againſt the herif bail-bend. 


| 1. Salk. 95. 
7. Mod. 62. 117. Tidd's Practice, 135. 1. Com. Dig * Bait” (K. f.). 


(a) See 4. & 5. Ann. c. 16. (c) See Boldero v. Gray, Cowp. 769. 


Anonymous. Cale 166. 


BY ALL THE CLERKS. If a releaſe be pleaded, and the plaintiff Judgment may 
crave eyer of it, and the defendant will not grant it, the plain- de *gned alter 


. . releaſe 
tiff may ſign judgment for want of a plea. — 


Ante, 27, 28. Dyer, 227. Carth. 477. 453. Ld. Ray. 347. 1056. 1176. Salk. 497. 
3. Lev. 50. Stra. 227. 1186. 1198. 1241. 1. Bac. Abr. 3 323 i 497 
* [123] 


Sir Samuel Aſtry's Caſe. SY Caſe 167. 


SIR SAMUEL As rr being maſter of THE CROWN OFFICE, The maſter of 
and r er abſent from the exerciſe of his office a conſi- de crown. of- 
derable time, being fraclus ſenio, a ſcire facias was brought againſt ; >, 1 
him, and iſſue joined. * Ie Ext hm — 
. | . ue, is i 
He now moved for a trial at bar. | | — 
Tur ATTORNEY GENERAL oppoſed it as a matter of preroga- S. C. Salk. 651. 
tive, that THE QUEEN might try her cauſes at ni prius or at bar, * ft. 424. 
2 : 2 7 1 5 x. Ce. 248. 
_ Cunra, It is the common right of any gentleman at the bar to . 
have a trial at bar, and it never has deen denied in the caſe of an key . 
officer of the court. And though Mz. ATTORNEY may have any 4 Toft 421. to 
of the queen's cauſes tried at bar, and is not bound to conſent to 426. 
a niſi prius, yet we are not ſatisfied that he ought to have a niſi privs — * | 
; | . 0 316. | 


| Fitzg. 40. Stra. $22. 1049. 
M 2 | where 
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. ̃ for the ſtatute of 
as ag ne the Second, cap. 30. "which was the firſt ſtatute of a 


chat if matter require examination it 
joys 6 ro „ 
Et adjournatur : and nothing ever was done in it. 


Caſe 168. Cuddon, Chamberlain of London, againſt Provoſt, 


A by-law cre- A RETURN was, a habeas corpus (a), that London is an 
ating a penal- A ancient city, Bop hon motor "pw? 6 energy 
J. ke. gend CIBNT BEAM kept at the charge of the city for the weighing of al 
Aab foreign- ſuch ah 6 wall bought or . wg ght in London, at 
ers at THE AN- time, &c. uſed to weigh all ſuch 
CIERT 5 of making b 
oy x city of 3 ye- law made at ſuch 
8 1 e CE a. 
3 — ſhould fl go ſally | by wake wha 
: having firſt weighed them at THE COMMON BEAM, ſhould pay 


— Amden bang rA for every weight; * 
>. Bas, Ate. GR 


Andall I dead waa, 


And yet THE Covurr, on go e 2. awarded a 
procedends, according to the faid 


(a) Butit is ſettled, in the caſe of Bal- able. 2dly, That the bye-law was unten. 
lard v. Bennett, hat, except in Landon, the ſonable in reſpect of the penalty and the 
court of king's bench will not enter into 

_ the validity of a bye-law upon the return 
to a babeas corpus. - 2. Burr. 777. 

(5) 1. Lev. 14.-—The exceptions in 
Sarnardifton"'s Caſe were, 1ſt, That the the action to their own courts. 5thly, 
bye - law for bringing all goods uſually fold That it does not appear he had notice 
by weight to the city-beam was unreaſon- of the bye-law. 


Cudden againſt Eftwick. 
PON a habeas corpus from London the return ſet forth the 


cuſtom of London, that time out of mind there was an ancient 
Company or FREE PORTERS in London, and a e — 


1 a penalty 
rangers for employing one not free, were good 

Frremay ſhall do potterage-work is yood.—S. C. x. Salk. 143. 192. $. C. Holt, 433. $. Mod. 211. 267. 
10. Mod. 131. 338. 12. Mod. 269. 686. Gilb, Eq. Rep. 43. Fitzg. 309. 313. 2. Peer, Was. 
183. 2. Peer. Wms. 207. Comy. Rep. 269. Stra. 462. 675. 1085, Viner's Abr. „ Bye-Law” 
(KNA nn 2. Burr. 396. 3. Burr. 847. Cowp. 270. 


Far 


For1T WAS AGREED, that a b 
ſhould do the work would be 


to bye-laws in general, a difference was taken between a private 
tion or company and a great city ® or borough ; for 
former can only make bye-laws to bind their own members, and 


cor 


Hilary Term, 2. Queen Anne, In B. R. 


law that none but a free porter 
with a penalty. And in reference 


touching matters that concern the regulation of the trade or other 


affairs of the Company; but great cities and towns, as Lenden, 


Briſtol, York, &c. can make bye-laws for the better ordering and 


ing ſu 


dom of the town, while within ſuch towns, and 
take notice of ſuch laws at their peril (a). 


ch town, and that law will bind ſtrangers 
they are bound ta 


to the free- 


And this diverſity was agreed to by THE Couxr. 


Hol r, Chief Fuftice. It is true, every forei 
place Is bound Wake notice of the law of the 


that comes to a 
(a); but here 


lies the hardſhip, that you lay a penalty upon a man if he do not 
take notice whether a porter is free or not free, and there is no way 


for him to know it. 


6 


And at laſt 11 was ADJUDSED, that no procedends ſhould go, 
and that the bye-law was void to bind a 


have an aCtion againſt 
nor againſt the 


— — not 
them for not keeping a ſufficient number of 
porters for not ſerving him. And an act of 


porters, | | 
common council inflicting a penalty for buying from any but a 


freeman would be void. 


Cuppra ; 


Es Twiex. 


the *[ 124]. 


Norte, In . this caſe it was faid, that cuſtom Cs ron a- 


againſt reaſon is void, it deprives the ſubject of the common gainſt egg are 
law, which is his birthright. And the reaſons by which a cuſtom od 
is ſupported are generally theſe : | | Moor, 588, 
11. 
Fixer, Becauſe the party bound by it has ſome benefit by Far g. 
it. | Ld. Ray. 57. 
— * 499 869. 1135. 
SECONDLY, That the party who claims the advantage of it is at Salk. 203. 
ſome charge by reaſon of it. 1 


Tump, That it may have a reaſonable commencement, or 1. Bl, Com 77. 


ſuppreſs fraud. 


And the two firlt of theſe reaſons hold in the caſe of toll-traverſe 


and toll- through (6). 


(a) A bye-law by the mayor and com- 
mon council of Exeter that no butcher or 
other perſon ſhould, within the walls of the 
lad city, laughter any beaſt, under pain of 
forfeiting certainpenalties therein ſpecified, 
is good, being not in reſtraint of trade, but 
only a regulation of it; and other inhabi- 
tants are bound by it as well as the mem- 
bers of the corporation, Pierce v. Bartrum, 
Cowp. 170.—And if a power be granted 
by charter to a company exerciſing a par- 
ticular trade in a particular place to make 

bye laws for the government of all per- 


ſons exerciſing that trade in that place, 
the company is enabled to make bye-laws, 
binding as well on perſons exercifing that 
trade who are not members of the company as 
thoſe who are. The Butchers Company 
EP. 370. & 

(5) See Year-Book 5. Hen. 6. pl. 26. ; 
Prideaux v. Warren, 1. Mod. 1os. ; 
Harprut v. Wills, 1. Mod. 48. ; James 
v. Johnſton, 1. Mod. 231. S. C. a. Mod. 
143. Coulton v. Smith, Cowp. 47. ; 
0 1. Term Rep. 
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1. Sid. 65. is ſufficient to ſecure the authority of mayors ; but that muſt be 
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Hilary Term, 2. Queen Anne, In B. R. 


Caſe 190. | The Queen againſt Langley. 
It is notanin- T ANGLEY was indicted for theſe words ſpoke ta the 


diQable offence Saliſbury : © You, Mr. Mavvs,lI do not care a fart for 45 
—— « you, Mr. Maxon, are a rogue and a raſcal,”  - 


3 It was urged, that the indictment lies; that the words tended tu 
uftice of a dhe diſparagement of the government, whoſe officer this perſon 
county; but the Was. 
bound _— But to the contrary it was ſaid, | 
GE Finsr, That it was not laid that he was then in the duty of his 
[125 ] office, or that he was a juſtice of peace. 7 
S.C.r.Salk.xgo. SECONDLY, As to the dif; t upon the 2 
$.C.z.Salk. 697. diverſity was taken between elective officers, and ſuch as are nomi- 
5 C3143) nated by the queen; for the corruption of the firſt cannot refle& 
S. C. Holt, 654. upon the government. 


2 Tus Court. He might have forced him to find fureties for 
1. Vent. 16 327. his good behaviour, or committed him (a), | 


Gn Tux ALSO AGREED, that whatever is a breach of the peace 
1. Mod. 35- is indictable ; as ſending @ challenge; but that theſe words were 


14. Ray. 153 And after great deliberation THEY ADJUDGED the words were 

x1. Mod: 188. not indictable: for it is not as much as faid, that he was in the exe- 

12. Mod. 98. Cution of his office, or a juſtice of peace. Indeed if they were put in 

414. $14- writing, they would be a [bel puniſhable either indictment or 

Stra. 400. 1157. action; but they are but looſe unmannerly words, like thoſe ſpoke 

2. Hawk. P. C. of an Alderman of Hull, „When he puts on his gown, SATAN 
ein 


ch. 27. £23 & enters into it,” which were adjudged not indictable in Kelynge's 
22— time (b), Lou are a forfworn mayor, and have broke your 


(E). & oath,” not ĩndictable (c). And binding him to his good behaviour 
Cro. Jac. 58. done inſtantly, according to Doctor Bonham's Caſe (c). 


Hor r, Chief Fuſtice, (ſaid, that words that directly tend to 
breach of peace may be indictable; but ee eee 
indictments for words would make them as uncertain as actions 


(e) See the cafe of Rex v. Darby, (5) 1. Med. 35. 
3- Mod. 135. ; Simmons v. Sweete, Co. (c) Stiles, 251. 
Eliz. 78.; Dean's Caſe, Cro. Eliz. 685. (4) &. Co, 116. 118. 


— 


Hilary Term, 2. Queen Anne, In R. R. 


Berwick againff Andrews. Caſe 171. 
Bafter Term, 2. Anne, Roll 64. * 


RROR or A JUDGMENT upon i dicit in the common pleas. If a plaintiff re. 
E The caſe was, An executor brought an action upon a.judg- — «: —2 


ment obtained by the teſtator, ſuggeſting a devaſtavit in the life- and die, his exe- 


time of the teſtator. | . emarmay — 
And it was objected, that this carried it a ſtep farther than the = — 
caſe of Wheatley d. Lane (a); for there che action was brought by a ſuggeſtion 5f « 


the to the judgment, and to whom the wrong was done: 4:vafavir bythe 
—_——_ is, —— by one chat is no party to the judgment; r. 
for if he would ſue execution upon this ju t, he muſt have firſt (co | 
made himſelf party by a judgment on a ſcire facias, AND NEXT 

by one ts whom the tort was _ and this is a perſonal tert 3. © . Salk. 
that ought to die cum perſona, and that this matter ought not to go 8. & | 
a lep farther: Such 50 will not lie upon a bond ſuggeſting a KGA 
devaſtavit (b) ; and it being for a wrong done to the teſtator, an 971. 1502. 
action ought not to lie for it for the executor no more than it would * 4. 397. 


lie againſt an executor of an executor de ſor tort till the ſtatute of 2. Lr. 235-255 

30. Car. 2. c. 7. | > 5:26 I 
MounTAGUE, contra, relied upon the reaſon of the cafe of N 

Wheatley v. Lane, and that of Cluther v. Thin (c) - Ld. Ray. 36. 


HoLT, Chief Juſtice. The defendant is the pa inſt whom 4; 8 _ 
the recovery Y + + rv gs is de bonts teftatoris AER hmm; and net, 375. 
it is ſuggeſted, that he has waſted : this is what the plaintiff's 4. Term Rep. 
teſtator might have done. Sure if an eſcape were in the life-time of 20. 

* the teſtator, the executor may have debt againſt the jailor for it; _ 

but ſuch action would not lie againſt an executor, nor would this [ 126 J 
action lie againſt the defendant's executor here, as was adju in Lutw. 66. 412. 
this court in HALE's time, becauſe it is a perſenal tort, which dies N. Lutw. 26. 
with the perſon. And it was compared to the caſe of an eſcape 3*+ 181. 208. 
by the ſheriff, for which debt does not lie againſt his executor, 11 
though it does againſt himſelf. But in caſe of eſcape the action 

always lies for the executor, even where it is in his teſtator's time; 

and ſhall not the executor of a parſon have debt againſt apariſhi 

for not ſetting out tithe (4). The cauſe why he ſhall have debt is, 1. vent 30 
becauſe it is an injury done to his right, and therefore within the 

equity of the ſtatute De bonis aſportatis ; and a guare impedit 

lies for an executor upon that ſtatute, in caſe he bring it within Lutw. 67a 
ſix months after the avoidance; and u this judgment he might 

have ſued a ſcire facias, and after ju therein have a 2 

facias ſuggeſting a devaſtavit. Now this action is in lieu of a f. Salk. 316. 
ſeire facias, | 7 314 

PowELL, Fuſtice. HALE uſed to ſay, that this action ought not to 
be ſuffered —.— there „ ; and this 


9 1. Saund. 219. | (e) 2. Sid. x02. N. Lut. 208. 210. 
b) 1. Vent. 313. 3. Lev. 145. 209, (4) 1. Sid. 407. 
+ Keb. 735. 797. 
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Hilary Term, 2. Queen Anne, In B. R. 


| Vanonren is within the equity of the ifatute de banis aſportatis, 4. Edu. 3 
of <7. | 
, orb nd Powys, Fuftics, agcordingly, The difference is 
where it is a tor? to goods then it is within the ſtatute, 
becauſe itariſes ex diliclo, mixed with a right (a). 
And PoweLz, Fuftice, ſaid, that the better opinion was, that an 
action on the caſe would not lie for an executor for the falſe return 
of a proceſs of execution, 


Hor r, Gi Fuftice, I have known the contrary adjudged. 
A declaration, But then AN EXCEPTION was taken to the declaration, that it 
in dedt by an ex- as not: that the debt was not ſatisfied, but only that the 
ocator on 2 teſtator nor tiff could nat have execution of the judgment 


— — but it may be they were ſatisfied without execution. 


dn An Hot r, Chief Fuſtice. The foundation of this action ſtands 


- tor, fageeſtinga UP9 two things, vis, the debt not being ſatisfied, and the 4 
* 


219. judgment, becauſe this is matter of fact; and if you traverie the 
devaſtavit, 


pays the plaintiff, and no ſatisfaction is entered on record, and the 


-theriff ſuffers him to eſcape, and debt is brought againſt him for it, 
he cannot take advantage of that payment. 


And at laſt, the record of the caſe of ¶ heatley v. Lane (b) was 


brought into court, agreeing exactly with this declaration, 
And the plaintiff had judgment, 


fa) Where the cauſe of action is money or where the plea to the action muſt be 
due, or à contract to be performed, or gain that the teſtator or inteſtate was nor guilty, 
or acquifition by the labour or property of the right of action dies with the perſon. 
another, or a promiſe by the teſtator or Hambly u. Trott, Cowp. 371. 375. 
inteſtate gxpreffed or implied, the action (6) 1. Saund. 216. S. C. 1. Lev. 231. 
ſurvives againſt his perſonal repreſenta- 255. S.C. 1. Sid. 397. S. C. 2. Keb. 
| tive ; but if it be @ tort, or ariſe ox deliZ?o 431. 443. 455+ 


fuppoſed to be by force againſt the peace, 


Ruſſell 


Hilary Term, 2, Queen Anne, In B. R. 


Ruſſell againſt Con. Caſe 172, 


LSE 1MPRISONMENT by huſband and wife, for the impriſon- an action of 
F gr of wife, per qued (Bas domeſtica of the huſband per {es 8 
ſtim —— remanſerunt infecta ; ad grave damnum of both, brought by ” 
It wAs MOVED in arreft of judgment, that the buſineſs of the l and ifs 
uſbandremaining undone could not be to the damage of the wife, quay th. Rx. 
and that the action for that ought to be by the huſband alone; as band's domeſtic 
if the huſband conclude per quod folamen et conſortium amiſit, he cerns re- 
muſt conclude ad damnum of him alone, ä 
But it was anſwered, that here the action being well brought and both, is good, 
conceived for the impriſonment, what came under the per quod au the for gud 
would only be taken for aggravation ; as if words, in themſelves ous: eg — 
3 ſpoke of a wife, and the huſband and wife bring the 1 
ation, and conclude per quad the huſband loſt his cuſtomers,it will 3; © 1. Sek. 
he wall e the words being in themſelves actionable, the 8. C. Hot, 699. 
per quod be taken for aggravation, S. C. 2.L4. Ray. 
Yue omnia Cur. conceſſit. Poſt. 149, | 
And by HoLT, Chief Juſtice, matter may be laid by way of o. Jae. 223. 
aggravation in eBay reaking his houſe and beating” his — — - 
ſ:rvant, without faying per quad ſeruitium amifit (b). No action 2. Salk. 64 
lies for the maſter for battery of his ſervant without a per guad, 1. Show. 180. 
yet it may be well put in as an aggravation ; but if you make two dr. 245. 
{ereral counts of it, one of them, viz. for beating ſervant, will be 7,2 
bad. wo grad org ws another's maid or daughter with child, 4. Tem Rep, 
no treſpaſs lies for it; but if he that has done it came into the houſe 6:6. 
n__ = We leave, he may put the getting his daughter <1 Bl. Rep. 
wi in for vation, or he may omit i ive it in 
evidence within the alia enor mia. F W | 


Judgment was given far the plaintiff, niſt cauſa, the firſt day of 


next 1] erm (c). 


(a) See Coleman and his Wife v. (e) See Newman ©. Smith, in the 
Hyrcourt, 1. Lev. 140. and Grove and his king's bench, in Eaſter Term, 5. Ame, 


Wite d. Hart, Bull. N. P. 9. 2. Salk. 642. 8. C. Hck, . N 
* Chamberlain v. Greenfield, to far mer edition. —See —ͤ— v. Mu- 
+ WII. 292 d net, 3. Term Rep. 627. 
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EASTER TERM, 
The Third of Queen Anne, 
. 4 
The Queen's Bench. 


Sir John Holt, Kut. Chief Fuſtice. 

Sir John Powell, Kut. 

Sir Lyttleton Powys, Kut. þ Tuftices. 
Hir Henry Gould, Knit. 

Edward Northey, E/q. Attorney Genera. 
Sir John Hawles, Kut. Solicitor General, 


; * 8 i *[ 128] 

The Queen ain Lane. Caſe 153. 

NDICTMENT was for exerciſing the trade of @ barber An indiftmens 

without ſervice of ſeven ea hu | 2 ne Fong 
The exception was, that it was not laid contra pacem. contra pacem. 

S.C.3.Salk. 190. 


And though HoLT, Chief Fuftice, thought it well enough, 1. Sa 67. 
becauſe laid contra formam ftatuts, yet by THE OTHER THREE Poſt. 220. 
it was quaſhed, for every breach of a law is againſt the peace, and — — 2 


Car. 
ought to be ſo laid. \ 


4 Mod, 145, 164. 5. Mod. 425. 2. Hale, 188. 2. Hawk. P. C. ch. 25. 92. 4 Com. Dig. 
* Inditment ** (G. 6.). Fitz. 63. Strange, 334. IHE 


Smith againſt Aiery. Cale 154. 
JN an action on the caſe for money won at play, there were two , . * 
counts, one ſetting forth a ſpecial agreement to play at ſuch a 5 wil not 
game, and mutual promiſes of payment, as it ought to be; the lie to recover 
other was, that in conſideration that the plaintiff ſuch a ſum had money won at 
won of the defendant at play, he promiſed to pay it. play. 
Sc. 3. Salk. 14. 175. S. C. Holt. 329. 8. C. 2. Ld. Ray. 1034 Poſt. 13. 1. Salk. 3 


344 $5. Mod. 13. 1. Lutw. 180. . Vent. 53. 15% Hard. 486. 2. Ley, Ley. 118. 
Id. Ray, 68. Doug. 18. 2. Bac, Abr. 15. * | * : 
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Special agreement fendant, which could not have been without @ ſpecial agreement 


Eaſter Term, 3. Queen Anne, In B. R. 


SurTE And here 1T WAS RESOLVED, on a motion in arreſt of judg. 
. ment after a verdict for the plaintiff and entire damages given, 
FirsT, That an indebitatus Anf did not lie for money 

at play ; for that action never wo * but where debt — 

| lie (a), and it never was heard that debt was brought for money 
*# 129 ] won at play. 

If a declaration SECONDLY, That the ſecond count was bad, for at that rye 

contain two one may declare, that defendant was indebted to him, upon a cer. 

comnts z the firſt tain agreement, in ſuch a ſum of money, and that in conſideratam 

mah nc thereof he promiſed to pay, which would doubtleſs be bad; for he 

won at play; ſhould ſpecially ſet out ſome agreement whereby a debt was raiſe, 

play ; n . 
the ſecond on as for * goods fold and delivered, &c. An indebitatus can neyer 
an bit aſs be upon mutual promifes 3 but general aſſumpſits lie on mutud 


8 


NSF. 


« won at the Hor r, Chief Juſtice, quoted a caſe in my Lord Harz's tins 
l where it was held, that it would not lie upon @ bill of ercbangt 
kner count is àgainſt the acceptor (c). And he ſaid, that there was no way in 
bad. the world to recover money won at play but by ſpecial aſſunpſi. 


mat 377-55" Pen Cura. Notwithſtanding che caſe of Zcchfm , 
Linne (d) in the exchequer chamber, it has been held frequent), 
both here and in common pleas, ever fince, that this action d 
indebitatus would not lie for money won at play (e). 


If fore of the THIRDLY, They held clearly, that any thing in the fi 

counts in a de- count which was right, could not help any defect in the ſecond; 

claration are fer thangh they beth wansyut in ects (lalidtinn, yet Geyer 
| i 


2 tt. 


bad, bee gen, diſtinct as if they had been in two ſeveral actions. 
the error is not cured by the verdict. Dougl. 377. 730. | | | 
A ven cares FoURTHLY, Though it was objected, that this was after verdif, 
the defect of a whereby the jury had found that plaintiff had won money of de- 
— and mutual promiſes between them; and if what the jury muſt ne- 
$. Mod. 240, Ceffarily have found had been alledged, it would have been wel, 
20. Mod. 229. and therefore the verdict cured (f); 
12. Mod. 306. Let THE WHOLE COURT ordered judgment to be ſtayed till the 
44 plaintiff moved further. 3 
Su. 73 1011. And PARKER moved for judgment at another day, alledging 
 __ that mutual hazard ſufficed to raiſe @ debt; and for caſes cure 


(#) By Loxv Maxsrizro, There is (J) A verdict will not aid where the 
no foundation for the notion that no aſ= git of the action is not laid in the dech- 
fume will lie where an action of debt ration, but it will cure ambiguity, Av 
may not be brought. 3. Burr. 1008. ©. Hoole, Cowp. 806. and therefore, - 
) Carth. 479. Skin. 196. 218. ter verdict, nothing is to be preſumed, 

(e) Hard. 435. 1. Vent. 153. 1. Bac. but what is either expreſsly ſtated in the 
Abr. 164- | declaration, or neceffarily implied fron 

(4) thoſe fats which are ſtated, Spires % 
( See Browning v. Morris, Cowp. Parker, Douglas, 682. notis. 


79% aſter 


Faſter Term, 3. Queen Anne, In B. R. 


verdict, quoted the caſes of Mannington v. Williams (a), Surre 
1 Cre v. Criſpin (5). j e 


Hor, Chief Juſtice. The action ought to be brought upon How the ac- 
the agreement of the parties, It is true, that when two agree to count ought w 
play for ſo much mo » it is an actual promiſe ; but if either win, he been. 
there is no debt ariſes thereupon, for nothing but a meritorious va- 1. Vent. 961. 
Juable conſideration can raiſe a debt, and it is an error to think Hob. 18. 88. 
that every contract which obliges one to pay money raiſes g 7 T0 ah 
debt (e): as if A. promiſe C to pay him a debt due to C from B. 1% 104 27 
and it be for good conſideration, A. is thereby hound to pay it, 12. Mod. 4 
but yet it is not a debt upon him. And if he after had come, and 258. 295. 324. 
in conſideration that I am bound to pay you the debt of B. I pro- LA. Ray. S. 
miſe to pay you, an indebitatus not lie thereupon. An 
indebitatus has been brought for a tenant - right fine (d), which I 
never could digeſt. 

GovLD, Fuſtice, quoted the very. caſe of Shereborn v. Cole- 
TT caſe of Methwin v. Andrews ( f) in the court of 


common pleas. | 
Pex ror AM CukiAu, judgment was arreſted. 3 


(o) 1. Vent. 109. (4) 3. Lev. 261. See alſo Grant v. 
(5) 1. Vent. 124. | Aſtle, Dougl. 728. notis. ; Whitbread v. 
(c) See Moſes v. Macfarlan, 2. Burr. Hurſt, Dougl. 727. netis. 

1007, Clerk v. Shee, Cowp. 297. 294- * Vent. 175. 


* Anonymous. Caſe 175. 


JN ZJECTMENT, the term was made for five years; and after In cement, 
verdict for the plaintiff, he was delayed of judgment and execu- tbe term halt 
tion, by injunction in chancery, until the term incurred, . dot be enlarge 
And now it was moved to renew the term, and the cafe of ſent, although 
Dangdell v. Greenvill (a) was quoted, where it was done, and that — 2 
they uſed to do it frequently in THE EXCHEQUER. injunRion from 

CIA. We cannot do it without altering the record. n 


Gourp, Fuftice, ſaid, that they had held in Sir Jobn RolPs S6 


Caſe (b), that it could be done by conſent, but not otherwiſe (c). 1. Salk. 22. 


HoLT, Chief , faid, he conſidered there wanted a clock- 288. 4 = | 
houſe over-againſt the hall-gate. Runn, EjeR. 
And the motion was denied (a). is. Mood. 20g. 
398. 656. 

0 1, Lev. 308. (d See Stra. 1211. 1272. 2. Ld. Ld. Ray. 561, 

b) 1. Vent. 122. 2. Keb. 757. Ray. 896. 5. Mod. 33. 354- - 1. Mod. 1471. 

e) See 1. Salk. 257. and Oats v. 252. Barnes, 4t0. 136. 4. Burr. 2449. Stra. $07. 1211. 

2. Stra. 1272. Tee v. Ellis, 2. Bl Rep. 941. 1272, 3. Peer 
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ſued out before 


well executed of torit of error, the return or perfection thereof may be after: 


| Eaſter Term, z. Queen Anne, tn B. R. 


Caſe 176. Parkins again Woollaſton. 


If execution be G APIAS on a 3 ent returnable ſuch a and non , 
PPT 


Ip 8 out before the day of return of the capias, but not allowed till thy 


ice given, very day, nor any notice thereof to the plaintiff s attorney. 
ab kn Tun Coba r faid, that the opinion in ſome books was dl 
a writ of error was a ſuperſedeas to avoid execution from the en- 
S. C. poſt. 139. ſealing thereof, though not to puniſh the officer until ſuperſede 
e law nor 


SK. ©. Py 


— comes to him; and of this opinion is Rolle; but that 


x.Vent.30. cx. is taken, that it is not a ſuperſedeas until notice to the plaintf; 
x. Sid. 44, 45- attorney, and that the allowance thereof is ſufficient notice, ot tht 


3. Sera. 367-  aQtual notice de before allowance (a). 


1. Wil. 26. 5. Com. Dig. Pleader (3. B. 12.). Comy. 331. 556. 564. Stra. 526. 632. % 
1186. Ld. Ray. 47. 405. | R 6 


A writ may be AND THEY HELD, that if the writ be executed before notice 


Sp SR enen 


on the day of and if a capias be returnable ſuch a day, an execution of it ſed 
ies recurn, at Curit that day is good, ſecus not (b) 3 fo that they were all cl, 
ter the riſing of that if a writ were returnable as of yeſterday, but not aQual 
the Court. returned, and a writ of error is allowed or notified to-day, yet the 
Cro. Eliz. 761. return may be made and filed to-day. 8 


Where writ of And if a writ of error be allowed or notified ſedente Curil, th 

error is allowed ou which the writ of execution is returnable (becauſe it come; 

. ſedente Curia, while the writ of execution is executable, and ther: 

urn, c. cannot be well a fraction of a day), there it ought not to be fe- 

turned or filed, but is ſuperſeded : but if it is not notified until after 

72. Mod. $01. the Court is up, at which time the execution is executable, ther 
1 a return may be of the writ, and that may be filed. 


279. 
And according to that diverſity it was ordered to be filed here, 
PE CURIAM. | 


Norz, It was upon aſcire facias againſt bail, and no cajia Wiſh * 


(a) The allowance of a writ of error (6) Butit ſcems to be now ſettled, the 
is of itſelf a fuperſedeas, and the ſervice a writ may be well executed on the dy 
of it is only to bring the party into con- of its return, although the execution vs 
tempt, Jaques v. Nixon, 2. Term Rep. ſubſequent to the riſing of the Cour, 
279. ; and where a copia: ad ſatisfaciendum Maud v. Bernard, 2. Burr. Rep. 51; 
is returnable againſt the principal on a But in ſcire facies againſt bail, if they vere 

icular day, before which a writ of er- ſummoned on the return day only 
ror is allowed and ſerved, that operates hour before the Court riſei, the Court vi 
as 2 ſuperſedeas againſt the bail, although fet afide the proceedings, Webb v. H- 
the ca. ja. has been four days in the of- vey, 2. Term Rep. 757. 
fice before the allowance of the writ of 


error, Parry © Campbell, 3. TermRep. 390. 


7 % Q — -# 
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Anonymous, 
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Anonymous. + Gai 77. 

LT, Chief Juſlice, and Tut Court. In an action by an 4 gectaration in 
pr of TT by commiſſioners on a ſimple contract, afumpfe by — 
the right way is to lay the promiſe to have been to the bankrupt; Arve ought to 


except there be an expreſs promiſe after aſſignment made to ry eons wo 


aſſignee. the bankrupt, un= 
ies an expreſs premiſe is made to the Aigner. 3. Salk. 59. Cowp. 570. 3. Term Rep. 433. 779- 
Cooke's B. L. 615. * 
And the way of declaring on a promiſe to the aſſignee is very An aſſignee 
convenient, and a means to ouſt the defendant of the benefit of — 
the flatute of Limitation ; for if the goods were fold five years m te gn 
before the aſſignment by the bankrupt, and then the debt is __ a 14 
aſſigned, and a year paſſes, and the affignee declares on a promiſe , Keb. 1. 46% 
to himſelf, it will not be a good plea to ſay, that the defendant 1. Lev. x9. 
u non Ae infra ſex annos to the bankrupt,” for that does not Fareſl. 84. 96. 
anſwer the declaration. And if he plead © non afſump/it Bs ſex har 69. 191. 
& anno to the plaintiff,” it will be againſt him; for if there be Sin 21 
promiſe transferred by the act, it is only upon the aſſignment; — 
and the intent of the ſtatute was only to transfer the action, and 9 Mod. 279. 
| 10. 
_— yu - 12, Mod. — 
Ld. Ray. 741. 1548. Stra. 697. 


Indeed, if after aſſignment (a) another receive the money, action An affignee may 
will lie for the aſſignee upon a promiſe to himſelf, becauſe the declare in his 
receipt of money after aſſignment is a contract with him, and un dee _ 
every contract or agreement, per HoLT, Chief Juſtice, is an — — 
expreſs promiſe, not in word, but in deed, which is as ſtrong ; and quent to the at 
there is no ſuch thing as a promu/e in law (b), and that acceptance fignment. 
of a bill of exchange is an expreſs promiſe to pay it. | — 

1. Vent. 10. 
Ante, 29, 30.81. 129. 3. Lev. 191. 1. Mod. 324. 2. Black. Rep. $30. Cooke's B. L. 617. 


(a) 2. Saund. 239. 1. Vent. 10. (3) See 1. Sid. 306. 1. Bac. Abr. 
Ld. Ray. 365. 177. Comy. Rep. 205. 


Mrs. Dennis againff Doctor Lane. Caſe 178. 


| Ms. DENNIS was a widow, and had a daughter who was If a gentleman 
an heireſs to eight hundred pounds a-year, to whom the ita ou lady 


Diftor made love: the mother thereupon: forbad him her houſe ; Pee 
yet he came at another day, and meeting the mother upon the denying him ac- 
ſtairs, notwithſtanding ſhe then again expreſely forbad him to go ceſs, be inti udes 
forward, he puſhed on to the young woman's chamber in a 2 * 
* ce 
fellows the young lady on a journey taken to avoid him, aſſaults the perion under wheſe protection ſhe 1 
placed, and threatens to force her from him, it is a good cauſe to demand jurery for his good behaviour from 
tim. And although the ſurety muſt be demanded recently aſter the cauſe happen, and while the fear it 
occaſions exiſts, yet if the party, at any diſtance of time afterwards, do any act, though to another per- 
ſon, which ſhews that the old grudge remains, the Court will couple the laſt act with the anteccdens 
cauſe of fear, and, on articles exhibited, grant ſurety of the peace. 1. Hawk. P. C. c. (o. 


Manner. 
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| Mas. DENN manner. This behaviour frightened the daughter's mother 

** much, that ſhe ſent for friends to conduct her d 4 

f London; of which the Doctor having intelligence, came with three 
1 others, and followed the daughter, and came to the fame im 
— — and took up the adjoining rooms ty 
the mother daughter, whereby they put the mother into fig 
for fear; and the next morning, as they were taking coach, ti, 
Doctor aſſaulted the gentleman that put the lady into her coach, 
and purſued them again that day, and gave out that he would 
force the daughter from them, ſo that the mother was fain to hire 
men to guard the inn that night. 
This matter was tranſacted in March was twelve-nionths, 
The Door, at the laſt affizes at Hereford, meeting the gent), 
man who was the principal manager of the family, and helped w 
guard the daughter to London, he being a barriſter at law, and i 
near relation to the young lady, in his gown, aſſaulted him, 250 
beat him feverely with a cane ; whereupop the Judge of affize 
bound him to appear the firſt day of this Term in this court, 


And upon all this matter being put together, and an oath 
* [132] her, L that ſhe believed the aſſault upon ber * 
ſuance of the deſign upon her daughter; and that ſhe wx 
informed he threatened her, and voured to corrupt her 
daughter's maid, to facilitate his ſtealing the daughter; 
Per Curiam, The doRor's coming in that manner, in de. 
ſpight of the mother's prohibition, and againſt her will, was 
cauſe to require the ſecurity of the peace ; and ſo was the enſui 
behaviour of the Docter upon the road. 5, 


| 
SECONDLY, This demand of the ſecurity of the peace to 
N. ee eee eee 
had not been for the new aſſault upon the kinſman, the Coun 
„ for the ſuffering conſide- 
rable time to before of ſecurity, is a 
as We B AP 
. But here there being an old offence, which one ought to give 
— ſecurity of peace for, and a freſh occaſion given, which pea 
2. Peer Wims. ble reaſon to believe the old grudge continued, 


202 
3- Peer. Wm. THE CourT ordered him to give ity to keep the peace, 
203. and took his own recognizance in two h pounds, and that 
a of two more in one hundred each, but refuſed to bind him 
to his good behaviour, becauſe of the length of time; though they 
declared, that if they had come when the matter was 
would have bound him to his good behaviour, and in a 
greater ſum. | | 
The cauſes for NoTE, All the cauſes of binding to the peace ought to appear in 
demanding ſurety THE ARTICLES Which are ſworn by the party, and read in 
of the peace mult ſenee of the other. * p 15 
appear in THE | ; 
ARTICLES. | And 
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Faſter Term; 3. Queen Anne, In B. Rx. 
Ad one that gives ſecurity of peace muſt ſtand upon his Recognizance 
(A ies for pear and a day Re: 4 — ＋ K 


nd the condition df a recognizancetd keep the peace is to keep Recognizanceto 
- towards all the king's ſubjects, and particularly towards the XP the og 
' perſon that demands it (a). a 8 — | 


(% A recognizante to. B. fora year is ſaid, is good. x, Hawk. P. Q. ch. 60. 
or for life, or without expreſſing any cer= . 15. The Court are not confined to 
taintime (in which caſe it ſhall be intended time, but may require bail for ſuch a period 
to be for life), or without fixing any time as they ſhall think neceſſary for the pre- 
dr place for the party's appearance, or ſervation of the peace, Rex v. Bowes 
without binding him to keep the peace 1. Term Rep. 696. 

againkt all the king's people in general, it | | 


Shuttle againſt Wood. F Caſe 179. 
EB T upon 4 recognixunce iven in common- pleas brought Dr» zes in the 
D in 3 " ugh king's bench on a 


"WT recogniaance of 
RayMonD moved to have the action diſcharged, for that the bal taken in the © 
defendants had ſurrendered the principal, even before the action =p, 
rommenced ; and now by A RULE oF Cour (a) here, if debt _ 1 ** — 
be brought upon à recognizance of this court, the defendant has principal be ſur- 
c2bt days in fuli Term to render the principal, whereby deſen- rendered in agb 
dants have now equal advantage in the caſe of debt and ſc:re facias days in full 


t . ; Term, aiter re. 
upon a recognizance. turn of proceſs. 


Des anſwered that though that be a rule in this court, yet 8. C. ante, 4. 
there is no ſuch rule in the-common-pleas; and this being upon S. C. 1. Salk 


er aſe ＋ 65g. - 
a recognizance of the common. pleas, we muſt do in it as would 5 8 
be done there if the action were brought there. 3-4 * 


Tat wHoLE CouRT ſaid, that he ſhould have the fame — 
fauce here as in the common-pleas. Formerly they would net 1 Cro. 312, 
ſufer an action upon @-recognizance in this court, becauſe of the * Roll Abr. 6 
greater * miſchief it would be to a defendant than a ſcire facias; , 3 
but ſurely the action was always well maintainable; and bur rule 606. 

is in avoidance of that miſchief. | = I. Barnes, $0 


| Raymond was directed to enquire how the courſe * [133] 
common-pleas was, for they muſt guide themſelves thereby here g yo 33 
in this caſe. W 21 Mod. 25 


PER Curtan. Anciently there could be no proceedings on 

a bail-bond until the next Term, and it is a ml 5 to — — 
put it in ſuit until after a convenient time; though it is otherwiſe Tidd's Practice, 
practiſed in the common-pleas by the attornies, merely to make 146. 
work for themſelves. ory dong be 


5 2 1. Com. Digs 
. Rats ram Term, 2. Quern Aue, 1. Salle" 101. 3 TY 
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Poſt. 183. 


Tbere ſhalt be PER Curiam. If one be in cuſtody upon 
but one habeas alſo upon a Civil matter, and he would move himſelf up by babes, 


+ . Faſter Term, 3. Queen Anne, In B. R. 


. Caſe 180. Anonymous. 

Ser TIER CURIAM. A will, when clear, and the intent of tj, 
— ER y appears, is as much to be favoured as any heir 
r low. | law (a). | 

2. Bl. Com. 13. 


(a) But if the intention of a teftator be poſed of to ſomebody elſe. Den v. C 
ever ſo apparent, the hei at ao will in- kin, Cowp. 661, | 
herit unleſs the eſtate is compleatly dif- x 


Caſe 181. Southers's Caſe. 


Tur Na- QOUTHERS, mar /hal, was complained againſt by WRHITAcxt, 
at is bound U for that he wilfully ſuffered a perſon brought up upon a babes, 


to take e corpus, and committed in court, to eſcape. 


court. The marſhal, without more ado, is obliged to take notice of il 
commitments in court. 


1. Salk. 272. 


a criminal and 


corpus, though in corpus, there ought to be but one habeas corpus either on the ereus. 
cultody upon a fge or on the plea-fide, and both cauſes ought to be returned, 


criminal and a 
i matter. Tidd's Prat. 171. 


Caſe 182. The Quèen againſt The Town of Clitheroe. 


The old bailiffs A MANDAMUS was to the bailiffs of the town of Clithers, 
of a town. are to ſwear in ſuch and ſuch perſons into the office of bailiffs, 


obl.ged to return 

a Sk BroTHERECK moved, that they ſhould not be obliged to make 
— <4 2 return, for they could not well do it, becauſe the writ was not 
— OG 22 directed to them in their natural capacities, and by their names, 
699. 70x. and two other perſons were bailiffs, fo that it would be hard to 


12. Mod. 126. put them to make a return. 

* Ray. 243, But PER CURIAM, If you, when bailiffs, have ſworn in other 
$85. wha were not rightly choten, you notwithſtanding continue bailit 
— 640. $08. ſtill, and therefore ought, as ſuch, to make a returi to the queen's 


rr r r . I TR" . 


— — 


writ. And they were ordered to make a return. 00 
And here Hoi.T, Chief Juſtice, ſaid, They might amend the : 
nent may vit at any time beſore it was returnable z but that they on the other , 
fore the return. ſide could not, except to quaih it until a return thereto was made 4 
; and filed {b). | 1 
EIS: (5) The Court will not amend a . Rex v. The Mayor of Stafford, 4 Tem 
Camus alter a returm has been made to it, Rep. 689. F. 


Adam 
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Adams againſt the Terre-tenants of Savage. Caſe 183. 


Dors zr, I+ FPHE lord the king hath ſent to the ſheriff of The record of 
b f the county of Dorſet his writ cloſe in theſe e 2 
words, to wit; William the 7 ird. by the grace of God, of Eng- adminiftrator 
land, Scotland, France, and Ireland king, defender of the faith, &c. againftthe terre- 
to the ſheriff of Dorſet, greeting: Whereas Sarah Adams, widow, > 

lately in the court of. the lord Charles the Second, late king of 14% Ur Y 
England, before the late king himſelf at Vfiminſter, to wit, in 

Eafter Term, in the thirty-fourth year of the reign of the ſame 

hte king, by bill, without the writ of the ſaid late Kings and by — 
the judgment of the ſame court, hath recovered againſt George 
Savage, Knight, otherwiſe called George Savage of Blazworth 
in the county of Dorſet, EV. as well a certain debt of two hun- 
dred pounds as forty ſhillings for her damages which 'ſhe hath 
ſuſtained as well by reaſon of the detention of that debt, as for her 
coſts and charges by her about her fuit in'that behalf expended, 
whereof he is convicted, as by the record and proceedings thereof 
in our court before us now remaining manifeſtly appears: never- 
theleſs execution of the judgment aforeſaid yet remains to be 
executed, and as well the faid George as the ſaid Sarah are dead, 
a5 by the ſuggeſtion of John Adams, the adminiſtrator of the goods 
and chattels, rights and credits, which belonged to the faid 
darab Adams at the time of her death, we have in our court before 
us lately underſtood z and becauſe we are willing that thoſe things 
which in the faid court of the faid late king were lawfully tran- 
ſacted ſhould be carried into due execution, we command you, 
that by good and lawful men of your bailiwick you give notice to 
the tenants of all the lands and tenements in your bailiwick of 
which the ſaid George Savage was ſeiſed in fee- ſimple on Saturday 
next after three weeks of Eaſfer, in the thirty-fourth year of the 
rein of the ſaid lord Charles the Second, late king of England, &c. 
aboyeſaid, on which day the judgment aforeſaid was given, of 
ever aſter, that they be before us at Weſtminſter on Friday next 
aſter the octave of Saint Martin, to ſhew if they have or can fay 
any thing for themſelves, why the debt and damages aforeſaid ought 
not to be levied on thoſe lands and tenements, and paid to the ſaid 
ohn, according to the force, form, and effect of the gecovery 
forefaid, if they thall think fit, and farther to do and receive what 
our ſaid court h fore us concerning them ſhall then and there 
conſider in this behalf; and have there then the names of thoſe b 
whom you ſhall give them notice, and this writ. Witne 
J Holt, Ant. at We/tminfter, the twenty-third day of October, 
in the thirteenth year of our reigns. 


HotT, CoLEMAN. 


On which day, before the lord the king at Moſiminſter comes Death of the 
the ſaid John Adams, the natural ſon of the faid Surah Adams, by Ron i os 
William Underwoed, his attorney, and fays, that after the judg- 

2 


ment 
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Avaus ment aforeſaid in form aforeſaid given, to wit, on the tenth day of 
2 „in the twelfth of the reign of the lord the now tiny 
3 5 r Sarah Alan; 
: v ied inteſtate, being not paid the debt damages aforeſaid; 

$4949. the death of which fad Serah, adminiſtration of all and fog. 
the goods and chattels, rights and credits, which belonged to te 
ſaid Sarah at the time of her death by . Charles Sloper, clech 
maſter of arts, official principal of the reverend Robert Cape, 
ſhould have Clerk, maſter of arts, archdean of the archdeanery of Dorſet lay. 
dy fully conſtituted, to whom the commiſſion of that adminiſtration 

the metropoli-. of right belonged, on the twenty-firſt day of Fuly, in the thirteeng 
— year of the reign of the now king, at Blaxworth aſoreſaid in the 
„ er to the ſame John in due form of law was com- 

mi And the ſheriff of the —_— * 

| reer « Fitch, by virtue of the writ 
The return, aforeſaid to him directed by A. S. and . AM. good and lawji 
men of his bailiwick, hath given notice to D. Sadler and Phils 

his wife, tenants of the capital manſion-houſe with the appurtenans 

called Blaxworth Houſe, and of the manor of Blaxworth in his 

county; to Philip Strickland, tenant of a farm, meſſuage, or tene. 

ment, called the Higber Farm, and of one hundred and ninety. 

three acres of land, wood, meadow, and paſture, more or le 

thereto belonging, ſituate, lying, and being within the pariſh of 

Blaxworth aforeſaid ; and alſo tenant of one other farm, mefſuzge, 

or tenement, called the Middle Farm, and of two hundred and 

eighty acres of land, wood, meadow, and paſture, more or lel, 

thereto belonging, ſituate, lying, and being within the pariſh 

2 aforefaid; and hkewiſe tenant of one other farm, meſſunge, ot 

tenement, called the Lower Farm, and eighty-ſix acres of land 
wood, meadow, and paſture, more or leſs, thereto belongi 
ſituate, lying, and being within the pariſh aforeſaid, late in the 
tenure or occupation of H. Trenchard; to Febonadab Savaye, 
tenant of one meſſuage or tenement, and eighty acres of land 
meadow and paſture, with the appurtenances thereto belonging 
and appertaining z to V. Savage, tenantof one meſſuage or tene. 
ment, and ſixteen acres of land, meadow and paſture, with the 
appurtenances thereto belonging; to P. Hayward, tenant of three 
other meſſuages or tenements, and eighty acres of land, meadow 
and paſture, with the appurtenances thereto belonging; to J. Dews, 
tenant of another meiluage or tenement, and thirty acres of land, 
.meadow and paſture, with the appurtenances thereto belonging} 
to S. Hadderlcy, tenant of one other meſſuage or tenement, and 
ſeven acres of land, meadow and paſture, wita the appurtenances 
thereto belonging; to J. Jefferies, tenant of one other melſuage 
or tenement, and forty acres of land, meadow and paſture, with 
the appurtenances thereto belonging; to M. Alner, widow, tenant 
of one other meſſuage or tenement, and forty acres of land, mea- 
dow and paſture, with the appurtenances thereto belonging; to 
T. Laming, tenant of one other meſſuage or tenement, and thirty 
acres of land, meadow and paſture, with the * 
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thereto belonging and appertaining ; to NM. Fry, tenant of one 
other . tenement, and — acres of land, meadow 
ind paſture, with the appurtenances thereto belonging; to M. Dur- 
bam, tenant of one other meſſuage or tenement, and twelve acres 
of land, meadow and paſture, thereto belonging ; to T. Durrant, 
tenant of one other meſſuage or tenement, and five acres of land, 
meadow and paſture, with the appurtenances thereto belonging; 
to J. Thomas, tenant of one other meſſuage or tenement, and ten 
acres of land, meadow and paſture, with the appurtenances 
thereto belonging; to . Abner, tenant of another meſſuage or 
tenement, — ſeventy acres of land, meadow and paſture, with 
the appurtenances thereto belonging; to M. Wheeler, widow, 
tenant of one other meſſuage or tenement, and fixteen acres of 
land meadow and pafture, with the appurtenances thereto be- 
longing; to J. Mannell, tenant of one other meſſuage or tene- 
ment, and ſixteen acres of land, meadow and paſture, with the 
es thereto belonging; to G. Sheering, tenant of one 
cottage and half an acre of thereto belonging; to 
Pelbam, widow, tenant of one meſſuage or tenement, and ſeventy 
acres of land, meadow and paſture, with the appurtenances there- 
to belonging; to P. Maver, tenant of one other meſſuage or 
tenement, and three acres of land, meadow and paſture, with the 
es thereto belonging ; to C. Billis, tenant of one other. 
meſſuage or tenement, and four acres of land, meadow and paſture, 
with the appurtenances thereto belonging; all and ſingular which 
aid lands and tenements laſt-mentioned are in the manor of 
Blarworth aforeſaid, and ſituate lying and being within the pariſh 
of Blaxworth aforeſaid, of which George Savage, Knt. in the writ 
atoreſaid named, on the day of the rendition of the judgment in 
the faid writ ſpecified, and after, was ſeiſed in his demeſne as of 
tee; that they and every of them ſhould be before the faid lord the 
bag rhe Gap ng place in the ſaid writ contained, to ſhew, do, 
and receive as that writ commands and requires. And he farther 
certifies to the ſame lord the king, that there are not, nor is, an 
other tenants or tenant of any other lands or tenements of whi 
the ſaid George Savage, op. the ſaid day of the rendition of the 
judgment aforeſaid, or ever after, was ſeiſed in his demeſne as of 
fee in his bailiwick, to whom he could give notice: And hereupon 
the ſaid John Adams produces here in court the letters of admi- 
nitration aforeſaid to the ſaid Sarah, whereby it ſufficiently appears 
to the Court here, that he the ſaid John Adams is adminiſtrator, 
and thereof hath the adminiſtration, &c. And the ſame John Adams 
rays execution thereof againſt the ſaid Daniel Sadler and Philippa 
tis wife, Philip Strickland, Jehonadab Savage, William Savage, 
Pater Hayward, Fames Dewey, Simon Hadder ley, Jeſeph Jefferies, 
Mary Alner, widow, Thomas Laming, Nathaniel Fry, William 
Durham, Thomas Durrant, John Thomas, William Alner, Mar- 
garet Wheeler, widow, Joſeph Mannell, George Sheering, 
Pelbam, widow, Peter - , and Chriftopher Billis, for => 
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Avans* debt and damages afc da c Ro | 
bo —— nd tenements donc 


TIxaxv* 0 And the faid Daniel Sadler and Philippa his wife, Phily 
Savas. Strickland, Febonadab Savage, Peter Hayward, Fames Drug, 


Plea, that — Simen Hadlerley, Jo Jefferies, Mary Alner, widow, Thomas 


. Laming, Nathanie! illiam Durham, Thomas Durrant 
8 2 Jebn Themas, William Alner, Margaret Wheeler, widow, Ju 
of the judgment. annell, George Sheering, Pielbam, widow, Peter Me 

ver, and 1 are Billis, on the fame Friday next after the 
octave of St, Martin, being ſolemnly called by Peter Templenan 
their attorney, come and ſay, that the faid John Adams ought not 
to have his execution againſt them for the debt and damages 
aforeſaid on the manor, meſſuages, cottage, lands, and tenements 
aforeſaid, in the return of the faid writ 3 ſacias mentioned, 
whereof they are returned tenants; becauſe they ſay, that the fad 
George Savage, Knt. in the writ aforeſaid of 777 facias men. 
tioned, of any other perſon or perſons to the uſe of him the faid 
George Savage and his heirs at 'the time of the rendition of the 
judgment aforeſaid in the fame writ above-mentioned, or ever 
after, was not, nor were ſeiſed of the fame manor, meſſuages, 
cOtage, lands, and tenements, or of any parcel thereof, in his 
demeſne as of fee: and this they are ready to verify: wherefore 
they pray judgment if the faid John Adams ought to have his 
execution againſt them for the debt and damages aforeſaid on the 
manor, meffuages, cottage, lands, and tenements aforeſaid, &c. 


— And the faid John Adams ſays, that he by anything by the faid 
on was 242 Daniel Saaler 21 Philippa his wife, Philip Strickland, febenadab 
Savage, William Savage, Peter Hayward, James Diwey, Simm 
 Hadderley, Jeſeph Tefferies, Mary Alner, widow, Themas Lamitg, 
Nathaniel Fry, William Durham, Themas Durrant, John Tix 
mas, William Ainer, Margaret Wheeler, widow, Faſeph Marnsi| 

George Sheering, Pelbam, widow, Peter Mater, : 
Chriſtopher Billis, before alledged, ought not to be delayed from 
having bis execution aforeſaid againft them for. the debt and 
aforeſaid .on the manor, meſſuages, cottage, lands, 2nd 
tenements aforeſaid, in the faid return of the writ of /cire facie; 
aforeſaid mentioned, whereof they are returned tenants ; becauſe 
he ſays, that the ſaid George Savare, Knt. on the ſaid Gay of the 
renditian of the judgment aforeſaid in the writ aforcſaid above- 
mentioned, and long after, was ſeiſed of the tame manor, mef- 
ſuages, cottage, lands, and tenements, in his demeſne as of fee, 
as by the return of the writ aforeſaid is above ſuppoſed : and this 
be prays may be inquired of by the gountry, And the aid 
Daniel Sadler and Philippe bis wife, Philip Sirickland, Febonadah 
Savage, William Savage, Peter Hayward, Janes Dewey, Siun 
Hadderley, Foſeph Fefferien Mary Alncr, wide, Themas Laming, 
Nathaniel Fry, Milliam Durham, Themas Durrent, John Themas, 
Willram finer, Margaret I heger, widow, Fojeph 20 
| 9 George 
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Carte Sheering, Pelbam, widow, Peter Mauer, and Adu 
Chriflapher Billis, thereof likewiſe, &c. Therefore let a jury 2=% 
come before the lord the king at Veſtminſter on Thur}. THe Tung. . 
next after the octave of the Purification of the Bleſſed Virgin A * 
„and who neither, &c. to recognize, &c. becauſe as well, VAGE, 


&c, The fame day is given to the parties aforeſaid there, &c. 


* 


| 2 1 | *[ 134 ] 
Adams again The Terre-tenants of Savage. Caſe 184. 


THE plaintiff brought a ſeire facias againſt the defendants, re- Archdeacons 
citing a judgment obtained by his inteſtate ' againſt Savage have only a fre- 
in ſuch a Term and ear in the king's bench at Weſtminſter, Hur. and not. 
commanding the ſheriff to warn in all the tenants of lands whereof — 
Savage at the time of the judgment was ſeiſed ; and in the count, — _ 
in the end of the writ, he hews that his inteſtate died fo, &c. 2 judgment is 
and adminiſtration of all his goods and chattels were committed d eie in 
to him the plaintiff by 20 S. Archdeacon of Dorſet in the county woe, * | 
of _ to whom it did YT to grant it. he reſo 7 1 
e terre-tenants returned traverſe the ſaid Savages being p.m: | 4/4 ig 
ſeiſed of any of the lands whereof they are returned — — — & et Faug 
DARNELL, Serjeant, in laſt Eaſter Term was twelvemonth, Fein. LY 
_ 5 arreſt of * m_ the plaintift in his writ ſhews — 
e has not a right to revive the judgment, for this ju t lenden, fla. 
is aſſets here at Weſtminſter, where — lies; 2 — — 3 
miniſtration committed by the Archdeacon of Dorſet, which he _— Ny 2 
ſhews for his title, is utterly void, here being bena notabilia out that adminiſtra- 
of his juriſdiction. 3 | tion was com- 
i | TY ted to hi 
: Exaks to this offered for anſwer, that though the Court will by the ph, > — 
judicially take _ of eccleſiaſtical diviſions, as that there are I eg; the 
two province, and ſo many dioceſes in every province, as they Wart wil ex. 
will do of all the ſeveral 8 of Erolond x yet they 3 2 a 
take judicial notice within what dioceſe ſuch or ſuch a place is, niſtration, as wo 
no more than they will within what county ſuch a hundred is: this judgment, 
lo they a 40 notice here but that the Archdeaconry of Dorſet 2 z and the 
is within the diaceſe of London, and then this may b . 
niſtration well Sade ; * 5 ad, rotling 


SECONDLY, Since we have averred that it belongs to him to _—_ 
grant 13 and = — — grant it, you will give him that credit 226. 
38 to believe that he did it well, at leaſt until the contrary 
which cannot be here. * * 5 _ 2.Salk.601, 

79% 


Pex Curiam. We who fit here, and hold the queen's © 3. Selk. 231. 
courts, are bound to take notice under what eccleſiaſtical juriſ- 22 » Lally Ent. 


7. Mod. 15. 1 Lut. 399, 400. 1. Salk. 39, 40. Carth. 148 | 

| b J. Mod. 324. Poſt. 

1 65. 5. Mod. 225. 1. Com. Dig. Adminiſtrator, (B. 4.) 8, Mod. 225. en "Shi" 

10 2 223. 12. Mod. 107. 385. 2. Barnes, 137, 142. Stra 412.641 716. 781. 1. Ld. 
562. 3. Ld, Ray, 855. Com. Rep. 17, , 1. Peer Wms. 767. 3. Peer Wms. 349. 30% 


N 4 diction 


S. C. 1. Salk. 40. 


% 
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Ajay diftion we are; and if ſo, we muſt ſee that we are not under the 
4x4 Archdeacon of Dorſet; and by conſequence, an gdminiſtration 
Tux TIE , 4. ; ' : 
nere of Eranted by him cannot intitle one to bring an action upon our judy. 
Sever. ment: Archdeacons as ſuch haye no power to commit adi, 
tration, _— moſt in Exgland do it, but not quatenus arch. 


*[ 135] RA Iy 

If an adminiſ- * And this Term BroTHERJcE, moved for judgment upon 
gator bring a this nd, viz. that though the plaintiff has ſhewn a bad title, 
Ay ere wre. yet the writ of ſeire facids being good, and he calling himſelf af 
wvered” at n. miniſtrator, and the defendants not traverſing, or taking any ad- 
minffer, flaring vantage of the invalidity of the adminiſtration, but pleading to 
himſelf < admi- the merits, they thereby admit the perſon intitled to ſue, and 
r ſhall not come, when the right is tried againſt them, to controvert 
his «> gi what they have before waived to inſiſt upon, but have admitted: 
letters of admj. and here if we had not ſaid any thing by whom adminiſtration 
niftration grant- was committed to us, and they had thus pleaded over, it had been 
2 the erch- good. In the cafe of Gidley v. Williams, in this court (a), an ad- 
2 mY —_ miniſtrator brought an action of debt —_ a bond to the iateſtate, 
for hana nerabit;, ſetting forth, that Cialey was adminiſtrator of ſuch a one, and 


rr 


another, is not 
cured by the * 
tcrre-tenants 


the adminiſ- | wo BY $47 
GR caſe ſtands, if we had faid only that we were adminiſtrators, or 


n committed to us, the other words, © by the A chdeacon & 
uſage 3-but if © Dorſet,” {hall be rejected; and for rejecting words that would 
had only l- Vitiate matter which wag well without them, he quoted the caſe of 
ledg-d himſelf Bold u. Steers (b), where a leaſe was made to begin after the death 
* _ of Tbamaſine Chapman and of Thomas Chapman; arid it was allecged 
«« the goods, that the aforeſaid Thomaſiue Chapman and I hema: Champman were 
7. C. it would have been good.—-Sty. 233. Cro. Jac. 10. x. Sid. 238. 2. Vent. 84. Hob. 117- 


(a) Trinity Term, 23. Hill. 3. 12. See alfo Dawes v. Harriſon, 2. Moc. 65. 
Rare ey deal 


ow 
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dead; and it wa. Id, that the words c the aforeſaid Thomas were Aan 
{uffcient, and the addition of his ſurname vain, and therefore would r 
not vitiate. A parſon made a leaſe (a), and was deprived by his or - bens > ag 
dinary, from which ſentence he appealed to the ihop; after Savacs.. 
deprivation and before the appeal another became made a 
leaſe; and, in the conteſt between the two leſſees, the ſecond pleaded 
the deprivation of the leſſor of the firſt ; to which they replied, that 
he had appealed from the ſaid ſentence to the archbithop in curid 
preregativd ſud de arcubus; and h the court of pr ve be 
not the court of arches, yet the Court that it ſufficed to ſhew. 
an appeal to the archbiſhop's prerogative court, and the reſt, 
rather than vitiate, ſhould be rejected. In an avowry for rent (6), 
the avowant made title as grantee of a reverſion, without ſhewi 
attornment; the defendant pleaded rien arreare; and it was hel 
that though upon demurrer the want of ſhewing attornment 
be fatal, yet it would be well enough now, becauſe the defend- 
ant admitted it by his plea, _ A 

* BuT NOTE, There is another reaſon given for that ju 9 f 126 
viz, that it was after verdict, and fo coed by ol tres; ( 3 1 
he ſaid, the judgment muſt þe upon the writ and return, and not 


2 over they allowed that to be 


DARYNELL, Serjcant, anſwered, That here they not only not 
ſhewed that they had a title, but that they had a bad one: they - 
took upon themſelves to ſhew a title, and have ſhewed a bad one 3 | 
and when they ſhew and ſet out a bad one, the Court cannot _ 
intend that they have a one, but, on the contrary, that they 
tare thownd the beſt ey can. And he utterly denied, that a 
miſtake in ſetting out that which was not neceſſary to ſet out, 
would not hurt ; for if a man will take upon him to plead a ge- 
neral act of parliament ſpecially and fails therein, though he 
E out ſpecially, yet it _—_— all: and if they 
| . in this caſe, the defendant would be liable to the 
action of an adminiſtrator of the archbiſhop. 

Hol r, Chief Juſtice. If the plaintiff had not ſet forth what 12. Mod. tes, 
kindof adminiſtration he claimed by, but had only generally alledged 443- 537- 
himſelf & adminiftratar of the eel and chattels of the inteſtate, 
and the defendant had not put you upon ſhewing it by craving 
2 of the letters of adminiſtration, as he might have done, 
ut had pleaded over, it would have been an admiffion of the 
plaintiffs having a right of ſuing as adminiſtrator, as he had 
alledged. It is true, the writ need not mention any thing of ad- 
miniſtratiou's being committed to the plaintiff ; but the courſe is, 
to ſuggeſt upon THE ROLL after the writ is come in, that admi- 
niſtration was committed to him, and to profert the letters of admi- 
tration to ſhew it; but in debt, or ſcire facias on a judgment 


(4) Sir T. Jones, a 19. Dyer, 240. pl.$6. (5) Palm, 74. 3. Lev. 234. 


here 


— 
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here at Wftminfler, which is local, make your title 
— ——— Ray = 
of | Derſet, and without doubt that is no good title; and when 
r 
ve another ? for of your own ſhewing this is your title, which 
is manifeſtly bad. ere is a vaſt difference, where a title 
does not appear fully for the plaintiff, and the party will not con. 
trovert with him about that; for there, if the party were not well f. 
tisfied with plaintiff's title, it may be well preſumed that he would 
have inſi on it in due time; and where the plaintiff himſelf 
ſhews that he has no title, for there the Court has no room for in. 


Tux wHoLEt Cover agreed, that where the matter is indif. 
ferent to be well or ill, and the party pleads over, they will intend 
it well; and ſaĩd that all the cafes put by BRoTHERICK were, where 
it was indifferent: and this properly is not an imperfection in 
ſhewing of letters of adminiſtration, but it is ſhewing ſuch as are 


abſolutely void as to the inteſtate's whole eſtate, becauſe there are 


*[ 157] 


A judgment ar- 
refled in ſeive fe. 
cias will not in- 
title the defend. 
ant to coffs under 
the 8. and g. 
WL 3. C 11. 


bona notabilia. . 


But ru Cour doubted what judgment to give, whether 
to quaſh the writ or te bar the action, and took time to conſidet 
of that (a) 15 ; 


And after, before any Judgment entered, the defendant moved 
for cas upon the ſtatute of 8. & 9. Mill. 3. c. 11. the words 
whereof are, © that in all ſuits upon any writ or writs of ire 
« factas the plaintiff obtaining judgment, or any award of exc- 
ce cution, after plea pleaded or demurrer joined therein, ſhall like- 
« wiſe recover his coſts of ſuit; and if the plaintiff ſhall become 
ct nonſuĩt, or ſuffer a diſcontinuance, or a verdict ſhall paſs againſt 
& him, the defendant ſhall recover his colts, and have execution - 
for the ſame by capias ad ſatisfaciendum, fiert facias, or elegit,” 


© DARNELL, Serjeant, inſiſted, that if this had been a /pecia! 
verdict, until Court had determined the point, it was not @ verdi# 
for either ſide; but now that they were of opinion that the plaintiff 
ought to have no judgment, it would be the fame as if it had been 
a ſpecial veraitt, and then it would have been for the deſendant (6), 
and it is within the miſchief remedied by the ſtatute, for here the 
plaintiff knew and ſhewed that he had no right to give the de- 
fendant trouble: and if this ſcire facias had been brought by him 


as adminiſtrator of J. S. and had recited a judgment obtained by 


F. N. ſhould not we have coſts ? 


(a) It is ſaid in the report of the ſame tue Court eould not intend any other, ad 
caſe in Sallelu, that the ſcire ſucias was the pleading over could not admit cbat to 
abated by judgment ad nibil cafiat per be a title which to the Court appeared to 
breve, which, in this caſe, Tuz Cova be no title, S. C. Sal. 40. : and by 75? 
ſaid was a bar to the a of the writ, but wor « Covi Tt, judgment was g. wen ior 
not to the actian; and that the reaſon of the defendant. S. C. 2. Lc. Ray. 856. Sec 
the judgment was, becauſe the plaintiff alfo S. C. poit. 199. 226. 1 
having mage this adminiitration h.s title, (5) Sex Alſop v.Cleydon, Cro. Eliz.465, 


Hor r, 
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Hol r, Chief Juſtice. No; becauſe it is out of the words of the Avane 
ſtatute, if the plaintiff have a verdict, as here: and our j tmay * 
be * lctverdiRt be for plainti® (4), quia apparet Garie that he pracres; 
* Ih 1deo conſideratum quod mil capiat per S$ayacy, 
« billam,” | 

And 1T WAS ADJUDGED that there ſhould be no coſts (5). 


(%) See 1. Vent. 33. fendant has appeared to, or pleaded in 
' (5) This ſtatute does not extend to abatement of a ſire facias, he ſhall have 
executors or edminifirgtare, Bellew v. Ayl- no coſts, although the writ be quaſhed 
mer, 1. Stra. 188. and therefore if plain- on the motion of the plaintiff; but if thers 
tiff or defendant ſue or be ſued in that he no appearance entered, or plea plead- 
capacity, he is not liable to coſts, Hullock ed, the plaintiff in ſuch caſe ſhall 
on Coſts, 303+ + See alſo Hiner v. Whit, gots, Pocklington v. Peck, 1. Sera. 638, 
bread, Pre. Reg. 378. that if the de- n . 


Anonymous. | 2 3 185, 


JN = caſe where My. Af. formerly an attorney of the court, A barriſter may 
now counſellor at law, was accuſed of foul practice in his 2 for 
profefſion, . | | | | | — 

Tus Covar faid, though he be now @ congſel, yet perhaps bei | 
that will not diſcharge him from being an attorney ſtill ; and 1 the bar diſcharges 
we may get his demands taxed as ſuch: And does any body think , 
but a counſellor at law is a kind of miniſter of juſtice and right, 
and, as ſuch, puniſhable for miſbehaviour in his profeſſion? — hemp 4 


| 2 
And HoLT, Chief Fuftice, faid to him, Will you have the 0. 22. f 30. 
point tried, Whether a counſellor at law may commit extortion ? 
andwith reſpect to the circumſtances of this caſe, ſaid, that this was 


dragooning of people out of their money. BEE 


The Queen againſt Beſt and Others. © Caſe 186; 


LowpoxTJERETOFORE, that is to ſay, on Friday the four- indiftment 
(ta 0H teenth day of January, in the — of the — conſpiring 

reign of our lady Anne, by the grace of God, of England, Scot falſely to charge 
lang, France, and — þ queen, defender of the faith, &c, at other with 

the general quarter-ſefions of the peace of the lady the queen, . GR 
holden for the city of London at the Guildhall of the faid city, and gd, athooeh 
within the ſame city, before John Parſons, knight, mayor of the it do not aver 


Villiam Gore, knight, aldermen in the city aforeſaid, and Salathiel ut was not the 
„ the fad lady the queen, and Langley h da 
recorder of the ſaid city, and others their fellows juſtices, aſſigned git of che of- 
to keep the peace in the city aforeſaid, and alſo to hear and deter- fence. 
mine divers felonies, treſpaſſes, and other miſdemeanors com- 
mitted within the ſame city, by the oath of twelve jurors, honeſt 
and lawful men of the city of London aforeſaid, then and there 
being ſworn and charged to inquire for the ſaid lady the _ 


[7 
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| Richard Grimes, late of London, an, and Elizabeth Church, 


dy the 


queen, 
aboveſaid at London aforeſaid in the 
wiſe Fofter's, in the ward of Farringdm Within, falfely, untaw. 
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of the city aforeſaid, it was preſented, that Richard By, 
Philip Fackſon, late of 


late of 


late of Landen, ſpinſter, otherwiſe called Elrzabeth Ellis, late of 
London, ſpinſter, otherwiſe called Elizabeth Carter, late of Londn, 
ſpinſter, being perſons of evil name, fame, and diſhoneſt conyer. 
fation, and not endeavouring to ſeek their living by honeſt labour, 
according to the laws of this kingdom of England, but compaſſing, 
deviſing, and confpiring themſelves: by what unlawful 
means they might unlawfully and unjuſtly obtain and acquire into 
their hands poſſeſſion the chattels, and money of the 
honeſt liege men and ſubjects of the ſaid lady the queen, to main. 
tain their diſhoneſt and diabolical courſe of living, on the eighteenth 
day of December, in the ſecond year of the rei of our lad 4 

e of God, of England, Scotland, France, and Ireland, 
queen, defender of the faith, &c. falſely, unlawfully, wickedly, and 


- craftily contriving, intending and conſpiring and deviſing among 


elves to deceive and detraud one Peter Pickering the younger, 


of Londen, mercer, not only of his money, but alſo to deprive him 
the faid Peter of his 


good name, fame, eſtate, and credit, and ta 
bring the ſaid Peter into the greateſt hatred, ſcandal, contempt, and 
infamy, all the liege men and ſubjects of the faid lady the 

on the eighteenth day of December in the ſecond year 
pariſh of Saint Vedaſt, other. 


fully, itfully, maliciouſly, and for the cauſe of wicked gain 
conſpired, contrived, conſulted, and agreed among — | 
falſely, unjuſtly, wickedly, and liabolicalty to charge and. accuſe 

the faid Peter Pickering to be the father of a child whereof the 
faid Elizabeth Ellis, otherwiſe Church, otherwiſe Carter, was then 
pregnant, as they then and there pretended; and by the conſpi- 
racy among them ſo as aforefaid before had, Mien and there with 
force and arms, &c. they did falſely and maliciouſly affirm, and 
every one of them then and there did falſely and maliciouſly athrm, 
that he the faid Peter then lately before had carnal knowledge of 
the body of her the ſaid Elizabeth Church, otherwiſe Ellis, other- 
wiſe Carter, and had carnally known the faid Elizabeth Ells, 
otherwiſe Church, otherwiſe Carter, and that he the faid Peter 
was the father of the pretended child whereof the faid Elizabeth 
Church, otherwiſe Ellis, otherwiſe Carter, then was pregnant, as 
ſhe aſſerted and pretended : and that for the further execution of 
the premiſes, they the ſaid Richard Beft, Philip Jackſon, Richard 
Grimes, and Eliæabeth Church, otherwiſe Ellis, otherwiſe Garter, 
then and there agreed and concluded amongſt themſelves, that he 
the faid Richard Beſt ſhould go to the ſaid Peter, and ſhould falſely, 
wickedly, maliciouſly, and for the ſake of wicked gain ſhould 
charge and accuſe him the faid Peter, that he the faid Peter then 
lately before had had carnal knowledge of the body of the faid 
Zlizabeth Church, otherwiſe Ellis, otherwiſe Carter, and had car- 
rally known her the ſaid Elizabeth Church, otherwiſe Ellis, _ 
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pretended child whereof they pretended that ſhe the ſaid Elizabe/ h 
was t. And the jurors aforeſaid upon their oath aforefaid 
further By, that the ſaid Richard Beſt, in execution of the pre- 
miſes, and according to the ſaid 3 conſultation, and 
agreement among them the ſaid Richard Beſt, Philip Fackſon, 
Richard Grimes, and Elizabeth Church, otherwiſe Ellis, other- 
wiſe Carter, as aforeſaid before had, afterwards, to wit, on the ſaid 
diohteenth day of December in the ſecond year aforeſaid, at the pa- 
6 and ward aforeſaid, and at divers other places within the city 
aforeſaid, with force and arms, &c. falſely,” wickedly, maliciouſly, 
diabolically, and for the ſake of wicked gain, in the- hearing of 


many faithful liege men and ſubjects of the ſaid _ the queen, 


charged and accuſed the ſaid Peter, that he the ſaid Peter then 
lately before had had carnal knowledge of the body of the ſaid 
Elizabeth Church, otherwiſe Ellis, otherwiſe Carter, and had car- 
hally known, her the ſaid El:zabeth Church, otherwiſe Ellis, other- 
wiſe Carter, and that he the ſaid Peter was the father of the ſaid 
pretended child whereof they affirmed the faid Elixabeth Church, 
otherwiſe Ellis, otherwiſe Carter, then was pr t, to the great 
damage, ſcandal, and defamation of the faid Peter P;ckering the 
younger, to the worſt and moſt pernicious example of all others 
offending in the like caſe, and againſt the peace of the ſaid lady 
the now queen, her crown, and dignity ; which faid indictment 
the lady the now queen afterwards for certain cauſes hath cauſed 
to come to be determined before her: wherefore the ſheriffs of 
London were commanded, that they ſhould cauſe them to come to 
anſwer, &c. and now, to wit, on 'Wednaſday next after five weeks 
of Eaſter, in this ſame Ferm, before the lady the queen at Yeft- 
minfler, come the aforeſaid William Beſt, Philip Fackſon,” and 


Elizabeth Ellis, by Benedict Brown their attorney, having ſe- ' 


verally heard the indictment aforeſaid, ſay, that do not appre- 
hend that the ſaid lady the queen will or. ought farther to impeach 
or occaſion them the ſaid Richard, Philip, and Elizabeth, or any 
of them, for the premiſes, becauſe they ſay, that the indictment 
aforeſaid is not ſufficient in law, to which they and each of them 
have no neceſſity, nor are they bound by the law of the land in any 


manner to anſwer: and for the inſufficiency thereof they pray _ 


iſe Carter, and that he the faid Peter was the father of the ſaid Tan Wit 


Ire r Ann. 
rut. 


judgment, and that they may be diſmiſſed by the Court here con- 


cerning the premiſes, &c. 


And Samuel Aftry, knt. coroner and attorney of the lady the 


queen, in the court of the ſaid queen, before the queen herſelf, 


who proſecutes for the ſaid lady the queen, in this behalf for the 


laid lady the queen faith, that the indictment aforeſaid, and the 


matter therein contained, are good and ſufficient in law to com- 


pel them the ſaid Richard Beſt, Philip Fackſoti, and Elizabeth 


Ellis, to anſwer the faid indictment: wherefore for want of a ſuf- 
ficient anſwer in this behalf he prays judgment, and that they by 
the Court here may be conyi of the premiſes, &c. 
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for co 


The exception was taken, that it did not aver that he was no 
S.C. poſt. 185, Pg CuRIAM« . The git is the falſel conſpiring to 
falſely. And it is faid further, that — did "3 "wy Anh &. 
SC. 2. 1d Ray, and an indiftment lies for the falſchood before the party is ac. 
1167. quitted of it; but an ad ian on the cafe lies not * until acquittal: 
SC. 3. Ld. Ray. —and this was faid to be too frequent — rep to be quaſhed 
37- upon motion; that they would no more quaſh it than they would 
Cab 427. an indicment for barratry, or keeping a bawdy-bouſe. 
Skin , Aud it was denied to be quaſhel. 

15. © us: 306. Poſt. 169. 1. Vent. 303. 8. Mod. 320. 1. Hawk. P. C. cl. 72. CA 
14. Ray. 51. x Dy”, 


Caſe 188. EKEent againſt ——, 

ans [ERROR of a judgment in treſpaſs vi et armis in the com- 

is not removes mon pleas, and the writ was a judgment in a plea of tref- 

by a writ of er- Paſs upon the caſe. | 

uy — - Pxzx Curiam. It is no good writ to remove the record; for 

— though treſpaſs generally, and ùpon the caſe, may be laid vit, 
arms, yet there is very great diverſity between their natures; 
the one is grounded upon the very uniawful act, the other upon 
the —— circumſiances of the caſe. | 

A miſ-prifionof Bur rr WAS AGREED, that if right inſtructions had been 

the clerk inma- given to the officer who made out the writ, and that were made 

be Ds out by affidavits, they would amend by the ſtatute of 8. Hen. b. 

amended, C. 12. {. 2. : | 

8. Co. 160. b. Hob. 178. 129. Cop. 497. : 4 

A writ of error And PEN CURIAM, The defendant cannot move to quaſh the 

Turn writ until it be entered on THE ROLL, and he appear to it. 


tered en 7xz And the writ was quaſhed ni/+. - | 


Caſe 189. | | Anonymous. 


A bill of ex- Per Cux iA. Intereſt upon a bill of exchange commences 
een , from demand made; and therefore if there be no demand 
time it is de- made until action brought, the defendant may plead tender and 


manded.—Beawes L. M. 461: Stra. 649. 910. 2. Burr. 1086. Kyd. on Bills, 89, 90. 2. Term 
refuſal, 
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= £41, and wncore priſt, and ſo diſcharge himſelf of intereſt; but Ave 
—_— the defendant's fault that demand could not be made, as | 

if he were out of the kingdom, there want of demand ought not 
to prejudice the plaintiff, | a ee, 


Lewis againſt Jones. Ciuaſe 190. 


PON a writ of error of a judgment in Wales, the placita & judgment at 
U were, &c. at a great ſeſſion of our lord the ing, Sc. holden lager * 1 5 
« before A. and R. juſtices of our lady the queen, &c.” fore the queen, is 

| erroneous. 


AND IT WAS HELD a fatal variance. 


But 1T was DOUBTED, Whether, if they would amend below, On a writof er- 
a certiorari ad informandum conſcient. ought not to go ? - ror on a judg- 
And at another day a motion was made by WiLLIAMs for a Fal, « wi. 
certiorari, that they might amend below, and certify it right up. — [> lf 
But it appearing to THE COURT, that a former writ of error igue, . 


had been brought, and a certiorari, and an amendment of ſuch the record has 
faults as had been then diſcovered, and that this was the ſecond deen amended 
writ and faults, ſtill they ſaid, they would conſider well of it be- — 

fore they would ſend any more certiorari's: for when would there 

be an end at this rate? 


And THE CoURT gave leave to move again. 

And it was afterwards granted, abſente Hot r, Chief Fuſtice. | 
x | | * ſ I 39 1 
© Anonymous. Caſe 191. 
WELLS moved for a mandamus againſt Gol/on and others, A mandamus lies 


juſtices of peace of Ipſivich, to iſſue their precept to inquire o Juſtices 10 


of a force, upon affidavits of a forcible entry. pn 9 ; 
And it was granted. . S. C. poſt, 264. 
Parkins againſt Woollaſton. Cafe 192. 


DEBT upon a recognizance againſt bail, and plea that there In debt on a te- 
was no capias againſt the principal: A REPLICATION aver- <ognizance a» = 
ring a capias prout patet per record, in the common pleas :* RE- — 


JotxDEk, that there was a writ of error taken out, and allowed — — 


the capias was returned and filed; and, ON DEMURRER, < gias” againtt 

It was ADJUDGED, that the rejoinder was a departure from — = wo 6 AM 
plea; for it is a new matter, which does not agree with or in- reply © a capier 
e the matter of the plea, for the plea is, that there was no capias, © pro . 
and the rejoinder lays, there was a captas, but-that itwas ſuperſeded, ce recordum, ?.A 


N RFJOINDER 

that © a-writ of error was allowed before the return of the cafias,"”* is a departure from the PLEA.— 

> pg $. C. 2. Salk. 321. 1. Lev, 225. Cro. Jac. 98. Ld, Ray. 157. 342. 1097. 1177. 
and 


| 
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2 5 are: even r 
perſeded, ſuperſeding not make it or no capi 
e but only ſuſpends the fruit or effect of it; and one muſt di * 
between the writ itſelf, and the effect of it. This capiu, 

though ſuperſeded, is nevertheleſs a writ ; and therefore if, af; 

allowance of it, the ſheriff, before a 9 ſerved upon him, 
execute it, the writ ſhall excuſe him, which a void writ could not 
do: and if the writ of error had been quaſhed before the reum 

of the capias were out, then this writ might be well executed. 
And the caſe of Fere v. Smith (a) was allowed for law; | 
was debt bond to account for money; the defendant pleaded, 
that he did account; the plaintiff replied, that the defendant bad 
received twenty pounds at ſuch a time, of which he gave him no 
account ; the defendant rejoined, that he was robbed of 

' _ whereof be gave notice to the plaintiff; and ſurely that maintain 
his firſt plea, for it was a legal account of them. S's 


And by THz wrots Count; judgment was given for the 


tie ha; 2d6; Nor Tt foamed ill for anodicr reaſon; becauſe the allowae 
- _-,,* of a writ of error before the return and filing, if it were returned 


before, did not obſtruct the filing. 
. (a) 2. Lev. 3. 
Caſe 193- Leonard againſt Stacy. 


If a theriff,-or TARESPASS for entering into the plaintiff's houle, and taking 
— T away his goods : the — juftifies by virtue of a r- 
win after a claim vin out of THE SHERIFF'S COURT in London, and a precept there- 
efpropertynoti- upon to J. S. an officer, and that thedefendant came in aid ot him(?); 
fied to him, he the plaintiff replies, that before the taking away the 


9 he 
1 claimed property in them, and gave notige thereof to — 


8. C. ante, 6. The queſtion, upon a ſpecial verdict, was, Whether the taking 
*. Holt, 143. away after claim of property, and notice thereof, did not make 
dae dim a treſpaſſer ab initio ? 
1 C0. 146. * Tas Wwnorz Cour held, that he was a treſpaſſer 
* Lev. 9. ab initio; for although the claim ought to be made to the 
_ — ſheriff or his officer, becauſe a claimer to a perſon who comes 
| — 44 to their aſſiſtance is not enough to make the execution illegal, if 
I Ray. 27. the officer do not defiftz yet if it be notified to him who comes 
| n claim of property is made, he at his peril ought to 
- «KK Treſpaſs — | 5 : 

(C. 2.) And by Att THE CourrT,. judgment was given for tle 
IO: plaintiff, 5 Fes 

8 Reynolds, that fburiff, toogh by default of the under 

: 2Qions for breach of duty of the office of "wk. / Yar. br 403. 

merit muſt be brought againſt the bigb 


Mi RN aa © 


Heins 
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Heins againf Hancock. = Caſe 194. 
RROR of a judgment in ejectment in Ireland; and it was Ej*Qment in 
E aſſigned for EP that 3 of one of the parcels — for "W 
was © a Inoue of land,” which was ſaid to be an inſenſible word ; . porn ns” 

but upon certificate of THE CHIEF JUSTICE of the king's bench . G 

in Ireland, that it was a denomination well known che 31 

judgment was affirmed. | 18. Mod. 90 
s Hard. 57. Stra. 71. $- Burr, 2672. 2. Burr. 623. 


Anonymous. | Caſe 195. 


Ar or 8 was 1 for to have a 22 A — _ 
who appeared to have no cure of ſouls, privileged exempted 
office of overſeer of the poor. — 


And though HoLT, Chief Fuftice, ſeemed againſt it, becauſe, 14 Ray. 36 
by him, their privi i 2 are is only extendible to their s. — — 
ſpiritual revenues, if in any caſe the privilege be perſonal, it 

is only from common-law offices, and ſpecially if they are without 

cure, as here; 


Yet THE OTHER THREE JUSTICES were ſtrongly againſt him: 
but however, for his lordſhip's ſatisfaction, they that it 
ſhould be ſtirred again (a). | 


(a) Doc roa Lx, archdeacon of Re. miniſters, and by 31. Geo. 3. c. 32. Roman 

chefter, was allowed a writ of privilege to catholic priefis, are, under certain con- 

diſcharge him from the office of cxpendiror ditions, exempted from ſerving the office 

for Rumncy Marſh, to which he had been of overſeer, and therefore a clergyman of the 

elected by the commiſſioners of ſewers, in church of England may be ſuppoſed exempt- 

reſpet of ſome land he had within the ed; for it cannot be imagined, that the 

level. r. Mod. 282, S. C. 1. Lev. 303. legiſlature intended to confer greater pri- e 
S, C. 1. Vent, 105. Norz te former vileges on ſeFaries than the regular 

«dition, Same point reſolved in the caſe were underſtood to poſſeſs: but there 

of the Vicar of Dartford, 2. Stra. 1107. does not appear to be any decided caſe 


By I. Will. & Mary, c. 18. f. 11. diſſenting preciſely to this point. 


Anonymous. Caſe 196. 


ER CURIAM. If a witneſs come voluntarily to give evidence Ar en 
| a ſubpena, conſideration ſhall be had of the party's mah ein z. 


charge in maintaining him (a) A _ _ 
(a) See 5. Eli. c. 9. .. 12. 
The Queen againſt Pugh and Others. | Cake 197. 


AN INQUISTTION was taken before two juſtices of the An inquifition 

e againſt the defendant for à riot, upon the ſtatute of for a riot need 
13. Hen. 4. c. 7. And the caption was, © INQU1SITIO capta — — 
the ſtatute 13. Hen. 4. c. 7. but may conclude generally contra forman fatuti,—S. C. Holt, 636. Cro. 
Gur. 564. 2. Hawk. P. C. ch. 23.1. 70. ch. 25 f. 100. 


Vol. II. 0 « pro 
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* [ 141 ] ſtatute ® particularly deſcribe the 
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Tat Qurzx „ prg domina regina in com. H. ſuper ſacramentum, &c. duadicin 
oganſt « yroborum et legalium hominum, c. qui adtunc et ibidem in. 
« parnelat” jurat. et triat', c. ad inquirend” de riatis contr 
« formam lat, generally. 
BROTHERICK took exception, that in the whole inquiſition 
there was not a word of the ſtatute of 13. Hen. 4. c. 7, and 
uoted Crompton (a), and Lambard (b, „ that precedents on this 
tute, and ſhew the whole 
proceedings of the juſtices to be preciſely purſuant to it. 
Sed non allocatur. 


Juſtices of peace For PER CURIAM, the r have power to inquire of al 
may inquire of riots and routs whatſoever by this ſtatute; and if a forcible entry 
— _ ho. be made by three, for fewer cannot commit à riot, the juſtices 
ger under 3. may inquire of it by the ſtatute of 13. Hen. 4. c. 7. and fine ac- 
cording to the ſtatute of 8. Hen. 6. c. g. and award reſtitution; 
for a ſubſequent ſtatute that gives a greater puniſhment, does not 


Puck A&D 
OTurxs. 


Hen. 6. C. 9. 


. 994 $95- take away the power given by a precedent ſtatute (c). 


3. Mod. 141. 1. Hawk. P. C. c. 65.1. 39. 
In what manner And the inquiſition may be taken any where elſe as well 2 
Juſtices ſhall re- upon the place; but if the information given to the juſtices be, 
cord a riot. x 0 = e ) 
that the riot continues, they ought to go and convict them, and 
record it upon the view, under penalty of a hundred pounds; but 
they may inquire, where the riot does not continue, any time 
within a month. 
Juſtices to n- But ptr HoLT, Chief Fuſtice, If they will not inquire within 
quire within the the month, the forfeit 102 penaley but notwithſtanding, they 
. Þ. c. Pay inquire after, viz. when they have iſſued a precept within the 
ok. 65. K zu. month to inquire. | 


„ 
Diſtinction be- And here pxrx Cur1am, If a number of people meet to do an 


teen an and unlawful act, and after they have met they do it not, that is an 


an antawful of- unlawful aſſembly, but not a riot. Alſo, If they meet to do u 
Jendy. . a&tthatin itſelf is not lawful, butis not an act of violence or force, 
Skinner, 119. and they do it, that is no riot, but. an unlawful aſſembly ; and upon 
828 this foundation, the aſſembling in coNVENTICLES in the time of 
Hob. 1 King Charles the Second, by the better opinion, was held no riot. 
3- Burr. 1263. 1. Hawk. P. C. ch. 65. . 5. Ld. Ray. 965. 1210. | 

(a) Cromp. Juſt. 228. that a ſtatute inflicting a leſs pu- 

(65) Lamb. Juſt. niſhment is a virtual repeal of a ſtatute 

(c) See Rex v. Cator, 4. Burr. 2026, inflifting a greater puniſhment for the 

and Rex v. Davis, Cafes in Crown Law, fame offence. 


Caſe 198. Anonymous. 


The Court wi AN AFFIDAVIT was made of @ 7eſcous of one taken by 


_— > — meſne proceſs, and thereupon an attachment was moved for. 
firſt inftance on the affidavit of a reſeuc ; but if the ſheriff return a reſcue, that is of itſelf a ce, 
and the «ttachment will go of courſe. Poſt, 173. 210. 3. Lev. Annally, 112. 2. Salk. 536. 
8. Mod. 110. 249. 342. 3. Peer Wms. 484. Ld. Ray. 589. 12. Mod. 10. 94. 447. 556. er, 
121. 1. Stra. 531. 624. 1226, 4. Burr. 2129. Tidd's Prac. 110. 

| Prz 


— 
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pe Cuxtan. Upon a return of reſcous it would go of courſe, Axontuers. 


But HoLT, Chief Juſtice, would diſtinguiſh between this and 
the caſe of reſcous upon a writ of execution (a), for there the ſheriff 
cannot return @ reſcous, and therefore the Court can have no other 
ground for an attachment but affidavits, and ought to be contented 
therewith; but here @ re/cous might be returned, which being 
matter of RECORD, and by conſequence a better motive, ought to 
be given to the Court. 


Yet THE CoukrT ſeemed againſt him, and a rule was granted 
to ſhew cauſe why ATTACHMENT ſhould not go. 


(a) Touching the difference of reſcues 586. Poſt. 220. See alſo Inſt. Leg. 176, 
on meſne proceſs, and thoſe of perſons ta- 394. to 400. See alſo 1. Hawk. ch. 65. 
ken in execution, ſee 1. Cro. 33. 77.175. f. 2. 11. 18. to 23. Norz © the farmer 


2 Cro. 289. 360. Pop. 189. 3. Bul. 198. edition, 
Dyer, 212. 241. 3. Lev. A and 2. Salk. 


| | 8 8 8 *[ 142 ] 
* Smith againſ# Harmon. Caſe 199. 


HE plaintiff as adminiſtrator to J. S. ſues out a ſcire facias If a plaintiff fue 

againſt the defendant's teſtator, ſetting forth, that his inteſtate 2 «executor, and 
ſued the defendant in this court in an action, &c. and that in that 4e — Can 
ſuit taliter proceſſum fruit, that he recovered damages againſt him; ry fares — 
but that before the return of a writ of inquiry of damages, the before writ of 


inteſtate died; and that adminiſtration was committed to the now enguiry returned, 
and his admi- 


paint, , | miſtratar ſues a 
The writ commands the ſheriff to ſummon the defendant to fire facizzs on 
ſhew what he can, why damages ſhould not be aſſeſſed, and judg- dat judgment, 
ment final for the adminiſtrator, according to the late ſtatute of ** defendant 
8. and 9. Lill. 3. c. 11. being © an act for preventing frivolous {yt ,. 

9. Lill. 3. c. 11. being an ad preventing frivolous juan rece- 

© and vexatious ſuits.” , vered againſt 
The defendant is returned & ſummoned,” and appears, and as * Fog 
to the aſſeſſing of damages, ſays nothing __ that; but ſays, he has no aſſets 
that when they are alleſſed, that the plaintiff ought not to recover #72; for the 


them, for that his teſtator (for the defendant was an executor, and — 


was ſued as ſuch) did owe ſuch a ſum by bend to A. B. who ſued goes not autho. 
the now defendant upon the ſaid bond, and recovered againſt him, riſe a perſonal re- 
and ayerred it to be a juſt debt, and that he had aſſets but to ſuch * e to 


a value, which, &c. any other 
defence than his 

To which plea the plaintiff demurs generally. teſtator or inteſ- 

2 : 1 tate might have 
 PENGELLY, Serjeant, now maintained the demurrer for two made tothe wrie 
reaſons : of inquiry. But 
the writ in this 


FixsT, This matter is not pleadable within the intent of the caſe ſhould be a 
ſtatute, for the act never meant to give a defendant leave to plead 2 0 
to Judg- 


ment of the Court why the damages ſhould not be aſſeſſed.—S. C. 1. Salk. 315. 8. C. Holt, 314. 1. 
Keb. 55. 310. 477. 2. Keb. 548. 1. Sid. 131. Raym. 10. 55. 3. Keb. 160. 1. Salk. 8. 42. 
Farell, 64, 65, Kc. 1. Vern. 119. 474 Ld. Ray. 40. 263. 389. 679. 1049. 


Q 2 any 
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sur any thing in bar of the original action, but only to put him in 
_— room of the firſt defendant, or to enable ſuch a continuance — 
ſuit as might have been if neither party had died, and faves the 
Vide 1. Salk. 8. defendant the advan of any error in law on the face of the for. 


mer proceeding, in order to ſtay final j ent, as may appear 
the very words of th act, which — « If any plainti — 
« die after an interlocutory judgment, and before a final jug 
& obtained therein, the ſaid action ſhall not abate by reaſon 
< if ſuch action might be originally proſecuted or maintained by 
cc the executors or adminiſtrators of ſuch plaintiff. And if the de- 
& fendant die after ſuch interlocutory judgment, and before final 
« judgment therein obtained, the ſaĩd action ſhall not abate, if ſuch 
« action might be originally proſecuted or maintained againſt the 
« executors or adminiſtrators of ſuch defendant ; and the plaintiff, 
* or, if he be dead after ſuch interlocutory judgment, his executors 
gor adminiſtrators ſhall and may have a ſcire facias againſt the 
« defendant, if living after ſuch interlocutory judgment, or if he 
died after, then againſt his executors or adminiſtrators, to ſhew 
s cauſe why damages in ſuch action ſhould not be aſſeſſed and re- 
« covered by him or them ; and if ſuch defendant, his executors 
« or adminiſtrators, ſhall appear at return of ſuch writ, and not 
« ſhew or alledge any matter ſufficient to arreſt the final judgment, 
« c. that thereupon @ writ of inquiry of damages ſhall be 
[ 143 ] «* awarded, which. being executed and returned, judgment final 
Ante, 142. * ſhall be given, &c.” So that the ſtatute in this caſe only calls 
1. Sid. 131. in the firſt defendant's executor or adminiſtrator to enable him to 
x. Mod. 5, 6. do whatever his teſtator or inteſtate might have done, had he lived; 
2. Ven. 235. and if he had lived, he could not have offered ſuch a plea as this; 
L. Reb £7; therefore the ſtatute makes uſeof the word & arreſt of judgment,” 
3. Keb. x60. Which is a known term in the law: and when an act of parliament 
466. makes uſe of ſuch a term generally, it ſhall receive the ſame ſenſe 
Hob. 262. that the common law takes it in, and no other (a). By the old 
22 books, after verdict, the defendant had a day given him to plead 
1 Ked ce. 310. in arreſt of judgment; and this was done formerly, like other 
2. Leon. 263. pleadings, ore tenus at the bar, but was always of ſome error ap- 
4- Co. 39- pearing on the face of the record; and if at ſuch day the defen- 
Hob. 124- dant had made default, then any body, as amicus curie, might move 
3. Vent. 23% in arreſt of judgment ſuch matter as the party himſelf might have 
pleaded (). It is objected, that if he cannot plead this plea, it will be 
of great miſchief to him, for he cannot plead this interlocutory 
Ln to the bond, there being nothing yet certain, and thatifhe 
cannot plead the judgment upon the bond to this, the final judg- 
ment will be a confeſſion of aſſets, and a devaſtavit in him. 1o 
which he gave theſe two anſwers: FirsT, that it would not be a 
- confeſſion of aſſets ; for if an executor plead & plene adminiſtravit, 


() Hob gf. _ Co. Ent. Err.” 95. Vide 1. Vent. 347- 
(5) Vide 5. Hen. 7. pl. 23. a. Ro. Ab. which does not at all ſeem for him. Vel. 
716. - 12. Hen. 4. pl. 24. Raſt. Brief, a 152. 1. Cro. Jac. 220. ſeems more to his 
precedent of a plea in arreſt of judgment. purpoſe. NoTz to former edition. 


BY 
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the plaintiff reply © aſſets,” and the defendant relictd verifi= n 
wy = actionem, nec quin ipſc detinet, this is no confeſſion of 
of aſſets (a). SECONDLY, he is not privy to the firſt jud | 
but it is given upon the default of his executor, and not his ; 
beſides, if by the ſtatute he cannot plead this plea, without queſ- 
tion the not doing of an impoſſibility will not make a man guilty 
of a devaſt avit. : 


SECONDLY, He argued, that the matter of the plea, in caſe the 
defendant might plead in bar, within the meaning of the ſtatute, 
vas not a ſufficient bar; for the plaintiff's right now being upon 
record, is of a ſuperior nature to a debt by bond, and therefore debt 
by bond recovered fince the interlocutory judgment is no plea ta 
it; for, ſince the ſtatute, by the judgment the nature of the debt 
continues altered ; but at common ws the vrt. — 3 
was at all altered by the interlocutory judgment, yet by the abate- 
ment of the ſuit before final judgment, it re · aſſumed its firſt nature 
again; but it is not ſo now ſince the ſtatute, for now the 1 * 
cannot reſort to the firſt remedy by action. By Dy ER and Max- 
woop (ö), the award of a writ of inquiry is a kind of a judgment: 
and he relied much on the caſe of Burnett v. Holden (c) 


None argued of the other fide, 


* HoLT, Chief Fuflice. This ſtatute has now eſtabliſhed the 
interlocutory judgment, and it never was the intent of it that the *\ I 44 ] 
executor ſhould ſay more than the very party might have faid, and 
its meaning was to put the executor in the ſame condition with ! 
the teſtator; and now he pleads in bar of the original action, 
which lies not in his mouth to do. The next thing is, Where is 
there any miſchief to the executor ? None at all, for ju 
ſhall here be given, that the plaintiff ſhall recover de bonis teſtate= 
115, and in like manner of coſts ; for the judgment here ſhall not be 
as uſually, & of coſts of goods of the teſtator ſi ac ſi non of the execu- 

« tor's goods;”* but ſuch judgment ſhall be as ſhall only affect the 
aſſets, becauſe it ſhall be juſt as if judgment final had been agai 

e teſtator in his life-time. Then if he be excluded from plead- 
ing in this caſe, he does not admit «ſets, ſo he is as much at 
large as if the Judgment had been y compleated in the teſ- 
tator's life (d); and ſurely the debt, the right whereof now appears 
on record, is of a higher nature than debt upon a bond, though the 
quantum of it be not aſcertained. If an indebitatus be brought 
againſt an executor, and he plead that his teſtator did covenant 
leveral things, and that the covenant was broke, and that the 
mar ets twill be» god ple though tho damages bo nt 
more aſſets, it wi A ea, ges be not 
certain any more than here. 2 voluntarily pay a 


9 Hob. 278. 1. Roll, Abr. 929. (e) 1. Lew. 277. Raym. 210. 
0% 3. Leon. 68. 5 ä 8 0 


O 3 Aatuten 
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\BrarTH Patute, before a judgment had againſt his teſtator, it is a deva, 
My 2 but if, after death of the teſtator, execution be es 
ARMON. . 2 - . 

Lei, and executed, he may plead it to a ſeire facias upon 2 ment, 
N Keb. = becauſe he could not hinder execution ; and that is And, 208, 209. 
1. Lev. 165. And he put the caſe of Burnet v. Holden (a), A teſtator had judy. 
3- Lev. 114. ment againſt him upon afſumpfit, and ſcire factas againſt executor 
2. Vern. 117 thereupon; he pleads a verdict againſt his teſtator in his life-time, 
Þ 2 Chan 188. and judgment againſt him as executor upon 1 7. Car.2. c. S. and pay. 
534. ment thereof; and it was held a good plea, and that now the judg. 
10. Mod. 423. ment was to be conſidered as given againſt the teſtator himſelf: and 

HALE, Chief Fuftice, there ſaid, that if the judgment had been a 
common law againſt the teſtator himſelf, after his death it had 
been well pleadable by the executor until reverſed, for the executor 


| could not falſify it in pleading. 

pay And PowELr, Fuftice, agreeing in omnibus, put this caſe in ac- 
317. 330. 400. count. The judgment is, that the defendant account; a fir, 
Caſes T. T. 227. facias lay for the executor before this ſtatute ; yet the party could 


plead nothing againſt the firſt judgment. | 
HoLT, Chief Juſtice. This ſcire factas is not ſo good as it 
ſhould be, for a ſhould be ge facias ad audiendum judicium, 
* [ 145 ] that is, giving them day to come and hear judgment of the Court, 


* And at another day, none appearing for the defendant, ptr 
ToTAM CUR1am, the plaintiff had judgment ni, in three days, 
and the rule was afterwards made abſolute ; 


Ante, 143, 144. Hor, Chief iure declaring, that the ſecond point was not 
3+ Lev. 114, in queſtion here, but that they were very clear upon. the firſt; 
115. and that the executor could not plead à releaſe here though to 
7. Mod. 79. himſelf, and therefore the not pleading of it would not be a de 
Vaugh. 94- : a" 

vuaſtavit. 
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(a) 2. Lev. 277.. 1. Mod. 6. Raym. 210. 


Caſe 200. Anonymous. 
delivery OLT, Chief Juſtice. The gaol delivery of Middl:ſex is held 
— — += within mn gr London by preſcription, but r oyer and 
held in Lad. -terminer is not fo, but at Hicks's Hall in the county of Middleſex; 
ſo that though of common right the gas! delivery ought to be 
within the proper county, yet cuſtom and uſage, time out of mind, 
may make it otherwiſe. 


Caſe 201. Anonymous. 


ColleQors of Fett Chief Fuſtice. Commiſſioners to aſſeſs taxes cannot 
taxes cannot compel the inhabitants to come before them out of the coun- 
Dee bee try; but if they will come voluntarily, it will be well 
them to pay. | : 
- Ano 


— PU ˙—̃ oe ey 
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Anonymous. Caſe 202. 


N ordinary commits adminiſtration out of his dioceſe or pro- An ordinary of 
A vince: an ne. of Ireland may commit adminiſtration DO 


here in England of g miniſ- 


within his dioceſe. . 


| in B-gland Id. Ray. $62. 356. 
The Queen againſt Leech. Caſe 203. 
LEECH was indicted for a publick nuiſance to Billingſgate- II a man bring a 
Deck. large ſhip of 
three hundred 


The indictment ſet forth, that Billingſgate-Doct was a common ny __ _ 
dock, to which all ſmall ſhips coming with- proviſion to the mar- — Ns 
kets of London might come, but that no great ſhip ought or uſed for a public 
to come there; that, notwithſtanding, the defendant brought a nuifance to the 
great ſhip of three hundred ton into it, ad commune nocumentum dock. A 

1 1. 
of all the queen's ſubjects, &c. * 

It was excepted, on motion for quaſhing of this indictment, ſec. 59. and ch. 

that it was inconſiſtent to ſay that a place is a common dock, and 25. Re. 35: 6r, 


that it would be @ nuiſance for a great ſhip to come there; for a _ 27 34. 
common dock in its nature is free for all ſhips. | bi FN W 


But PER CuRIam, Why may there not be a common deck only 
for ſmall ſhips, as well as a common pack and horſe way ; and if a 
man with a cart uſe ſuch a way, ſo as to plow it, and render it 
leſs convenient for riders, will not that be a nuifance indictable? 
Beſides, we never quaſh indictments for nuiſances. But if a 
nuiſance be removed, and the party confeſs it, it will be a great 
mitigation of the fine, that is, the removal will; and it may, in that 
caſe, be proper to offer athdavits to leſſen the offence to the 
Court, but not otherwiſe. 


And they put the defendant to demur, which he did; guad nota. 


*[ 246] 
Williams againſt Jackſon. _ Caſe 204. 


[JPON a point, what notice ſhould be given to defendants of pat Setter 
trials, and of executing of writs of inquiry, theſe pointy were ought to be giv- 
agreed by the Court: en of executing 
writs of inquary. 
FissT, That convenient notice was as much neceſſary, and 1. Keb. 112. 
fit to be given, of the executing of 4 writ of inquiry, as of . Sid 34 231. 
a trial fa), — 2 151. 
2. Salk. 465. 647. 650. Inſt. Leg. 64. 143, 4. 293, Kc. 8. Mod. 366. Comy. Rep. 35. 11. Mod. 
237. 12. Mod. 435. 525. 1. Barnes, 84. 205. 223. 289. 302. 2. Barnes, 203.237. Ld. Ray. 3332, 
5. Com. Dig. „ Pleader (Z. 2. ). , Impey, 400. | 


(a) Therefore where a Term's notice of muſt be given in all caſes where the pro- 
tral is required, there muſt, at the ſame ceedings have been delayed, except by 
diſtance of time, be like notice of exe - injun&ion out of chancery, for four Terms, 
cuting a wvrit of inquiry, Peyton v. Bur- Rule Mich. Term, 4. Ann. 
dus, Stra. 1100. And a Term's notice 
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2 
a Wu " _—2 
4 


9 


„% 2 OR —— l —e 


Wt {I hin 
7 


+. Wh 
-_ 


Eaſter Term, 3. Queen Anne, In B.R. 


Wirt ian: SECONDLY That by a late rule of Court, if a writ of inqu; 
or iſſue be to be tried in London or Middleſex, and the Yui 
live not above forty miles off, eight days notice will ſuffice; but 


Jacx3ox. 


if it be above forty miles off, ught to be fourteen 
Mr , wi en 


TrirDLY, That the reaſon is the ſame in all other caſes, 
where the parties are above forty miles diſtant from the place 
where the trial is to be, though they 5 yet be. 
cauſe it is an ancient rule, that eight days notice ſhould be ſufficient 
in all country cawſes, and that had been done in the caſe now in 
queſtion, it being a country cauſe, the execution of the writ of 
inguiry ſtood. 


And Taz Courr faid, They would conſider of altering the 
rule (a). 


Why fifteen days And PER CURIAN, The reaſon why by common law there are 
between tf fifteen days between the teſte and the return of procels, is, becauſe 
and retws of that was thought a ſufficient time to come from any part of the 
_— kingdom to another, for at twenty miles a-day a man in fifteen 
* 899, days will go all over the land. 

Cro. Eliz. 738. 3. Mod. 37. 30g. 10 Mod, 82, 11. Mod. 255. 12. Mod. 524. Skin. 633 


4- Bac. Abr. 423, 2. Bl. Rep. g2z. Stra. 811, 2. Ld, Ray. 1528. 6. Com, Dig. © Proceſs” (B. 
Stra. 765. 917. ; 


(% It does not appear that the rule has Cromp. Praft. 285, Barnes, 
been altered. Impey's PraQ. f. edit. 400. a * 


8 BT was brought in London : A prohibition was moved for 
Plex to the ju- D and ruled nif, upon ſuggeſtion that the defendant had ten- 
of inferior as ſu- dered for plea below, that the cauſe aroſe out of their juriſdiction, 


perior courts and offered to make oath of the truth of his plea. 
muſt be verified 


ex cath, and ten- Now it was ſhewed, that he tendered the plea after the Court 
dered in . was up, whereas it ſhould be in proprid perſona, and in court: 
while the Court and though an affidavit was offered here of the truth of the plea, 

— and one Turner's Caſe quoted out of Lutwyche (b), where a 
So * Salk. prohibition had been granted upon ſuch an affidavit here above 
1 vent $8, without oath of it below; 


— 333. Yet by PowELL, Powrs, and GovLD, Fuftice, ab ent} HorrT, 
2. Mod. Chief Me, the rule was diſcharged; for in all pſeas that ouſt 
1. Sid. 464. A court of juriſdiction, whether inferior or ſuperior, there muſt be 
2 — 197. oath in that very court of the truta of the plea (c). 

2 Bac. Abr. Duere, if they refuſe the oaths. 


Gwillim's Edition of Bacon's Abr. vol. i. 
1 


(5) 2. Lutw. 1023. 5 
(© See 4. and 5. Arn. c. 16. and Mr. 26. 


Faſter Term, 3. Queen Anne, In B. K. [1471 
* Cragg againſt Bowman. Caſe 206, 
Mt N11 PRIUS, before F of the 


FEME COVERT had parted from her huſband by conſent, If a. fone cover, 
A ho allowed her ſeparate maintenance. She came from — by 
Beverley in Yorkſhire, where the huſband lived, to London; where, ceivinga on 
living in adultery, ſome four years after ſhe became big with maizrenance, 
child, and in that condition came to lodge with the plaintiff, who — 
did not fully appear to have 3 matter, and qe m hr in. 


and with him for nigh a twelve- month: he was | 
likewiſe at the charge of her lying n. Am, 105. 
Now the action was brought againſt the huſband for this debt; 174. © 
and all this matter appeared on evidence, : . Salk. ny, 


Tas CHIEF JusTiIcE ordered the plaintiff to be called; for he 8. 119. 
(aid, that though the huſband be —— wiſe s debts for . 9. 337. 


ſhe living in adultery after the ſeparation, and he allows her a *. 
— he all never after be charged with her debts, un- . l. 0 
til a new cohabitation. | 2. ow 386. 
Norz, Here the woman lived very decently and modeſtly all 223. . 75 
e ene 
that her maintenance was duly paid to her (a). — 
| Ul 244- 


276, 372. Ld. Ray. 444- 1006. Stra. 127. 647. 706. $75. 1122. 1214. 2. Bl. Rep. 1197. 


(a) See the caſe of Robinſon v. Goſ- borough, Co. B. L. 32. Barwell . 
nold, poſt. 171. Sparrow v. Caruthers, - Brooks, Cook B. F. 36. Corbet v. Pol- 

2. Bl Rep. 197. Hatchett v. Baddeley, nitz, 1. Term Rep. 

2. M. Rep. Ringſtead v. Laneſ- x | 


Popley againſt Aſhly. Caſe 207, 
HE defendant being a captain of a ſhip, took ſeveral goods A draft on 
for the uſe of the ip from the plaintilh, ———— — 
ee The defendant orders the 
rvant to write him a receipt for the which he did, and payment 
thereupon he gives him a note upon a third perſon, payable in not a 
two months. The maſter ſent ſeveral times to the third perſon, the debe, if the 
to preſent him the note, but could not get fight of him within des is not to 
the 


the time at which the money was payable : the party breaks. 


This action was now brought for the money p a ————_—— 
captain; and all this ing on evidence, and that the captain to get it paid. 
went to ſea next day he gave the note, —— 

301 


Gild. E. R. 155. 10. Mod. 12. Mod. 3 8 
9%. 177 1195. 2248, nemme 
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Hor r, Chief Juſtice, directed for the plaintiff. And he f 
that if a man give a note upon a third perſon in payment, and the 
other take it abſolutely as payment (a), yet if the drawer knen 
the third perſon to be breaking, or in a failing condition, and the 
receiver of the note uſes all reaſonable diligence to get paymen, 
but cannot, this is a fraud, and therefore no payment; and her: 
was no laches in the plaintiff; for the party failed before the 
money was payable, and the captain was gone to fea, ſo he could 
not bring him back to him to give him notice: but if a nun 
*[ 148 ] take a note, and after it is payable makes no demand, and that he 
G0? might be paid if he had been diligent enough, there if the par 
on whom the note is, fails, it is at his peril that took the note (}) 


Porter 


Ant r. 


(a) See Clarke v. Mundal, 1, Salk. 
124. 3. Salk. 68. 

() By 4. and 4. . . 9. f. 7. 
« 1f any perſon accept a bill of exchange 
« for and in ſatisfaction of any former 
Adele, or ſum of money formerly due to 
% him, this ſhall be accounted and eſ- 
<« teemed a full and compleat payment 


* of ſuch debt, if ſuch perſon, accept- 
« ing of any fuch bill for his debt, do not 


Caſe 208. 


An action will N action on 


not lie at com- 
mon-law for 
calling, an un- 
married woman 
4 where, and 
therefore, if to 
ſuch a charge in 
a dcclaration 


which are af7ior- 
ie be joined 


ta given, the 
zuggment ſhall 


be arreſted, A- 


cond. count. al- 


ledges ſpecial da- 


mage. 
S. C. 2. Salk. 


Ante, 1. Vent. 
833 ˙ Stra. 666. 


„ take his due courſe to obtain payment 
% of it, by endeavouring to get the fame 
« accepted and paid, &c.” The due 
courſe is to demand payment at the time 
the bill becomes 'due, or to give- notice 
within a :-aſcnable time to the parties to 
whom he means to reſort for pa uucut, of 


its not being paid. What ſhall be a rea- 


ſonablo time was formerly conſidered s x 
matter of fact for the opinions of the 
jury under all the circumſtances of eich 
caſe, Hankey v. Trottman, 1. Black 
Rep. 2. but it is at length ſettled tha 
this is a queſtion of law for the decificn 
ofthe Court, Tindal v. Brown, 1. Tem 
Rep. 167. And as to what has bern 
confidered reaſonable time upon this ſub. 
ject, ſee Taffell v. Lewis, 1. Ld. Ry, 
744- Blefaid v. Hurſt; 5. Burr. 2650, 
Goodall v. Dolly, 1. Term Rep. 712. 
Coleman v. Sayer, 2. Stra. 829. Dagith 
v. Weatherby, 2. BL Rep. 747. Tindi 
v. Brown, 1. Term Rep. 170, Metcali 
v. Hale, cited Dough 515. 1. Tem 
Rep. 171, 


Graves. againſt Blanchett. 
the caſe for words: The plaintiff declared for 


words ſpoke at ſeveral times. 
The firſt were, She is a whore, and has had a baſtard by her 


« father's apprentice z” alledging 


a colloquium : The other, Thou 


« art à whore, and hadſt à ba/tard by your father's apprentice; 
quorum quidem aliorum verborum propalatione, &c. ſuch a one 
who courted her for a wife, and was ready to marry her, fell of: 
other words There was a verdict for the plaintiff, and intire damages. 


" Ir was MovED in arreft of judgment, that the firſt word 
and ectire daman were not actionable, the ſpecial damages being tied up to the 


latter words by the word aizorum. 


And yer Curian, If it were res nova, it were reaſonable to 
thaugh. the ſe- make the firſt words actionable, for no greater misfortune can 
befalt a young woman, whoſe well-doing depends upon her having 
a good huſband, than to be reputed a whore ; but the authorities 
are too many and great to run counter to them; and the reaſon 
of them is, that fornication is a ſpiritual offence, not puniſhable at 


4. 1. Sid. 396. Hob. 296. 
936. 946. 471. 545- 


Carth. 498. 
Ld. Ray. 710. 1004. 1007. 


10. Mod. 38 5. 12. Mod. $97 


common 
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,nmon law; and an action ſhall not lie for charging one with an Gzaves 

5 a unich the law takes no notice, without Jpectal VS. ... 
—n_ Ti had been purſaed, as it 
lamages (a); and if Anne Davis's Caſe (b) purſaed, 

has been contradicted, it would do: here was a time when 

breticks were put to death, yet it never was actionable to call a 


man a heretick (c). 
And the judgment arreſted, viz. quad quer nihil cap”, Wc. 


' , Cro.Car. 436. ) See 1. Com. Dig. Action of De- 
A 43 NE hay | 


Harvey againſt Broad. | | Caſe 209. 


| open was given by default in the common-pleas, and a If a writ be re. 


writ of error of it there. Upon the general error aſſigned, it — 1 2 2 | 


ws ſhewed, that the writ of inquiry was returnable Tres Trini- (uu of 


it ſhall refer 
The writ was returned executed the fourteenth of June ult. the 40 nad not 
jreterit', which muſt be a year before, to the year, 


S. C. 
Pex CURIAu. A writ of inquiry may be executed on the day 196. _— 


the return being made after the fourteenth day; and the lt pre 626. 
init was A to go to the day, and not to the year, and S. C. Holt, 761. 
therefore you may amend it in common-pleas. | 


But what is fatal is, that Tres Trinitatis is the Sunday, and I a writ of n+ 
ir eſoin-day of the Term; and though the efſoins be kept on Sing, 
Monday, yet a writ returnable Tres Trinitatis, when that falls on it is void. 


a Sunday, though the return be kept on the next day, cannot be 11. Mod. 120. 


executed on the next day. | * 322 
N Ray. 1557, 
And therefore the judgment was reverſed u (a). Sellon's Pract. 
| 13. 
(a) See the Caſe of Davy v. Slater, 1595. 1. Bl. Rep. 496. 526. 
pelt 250. Swan v. Browne, 3. Burr. 
Cole againſt Turner. *[ 149] 
Before Hol r, Chief Fuſtice, at N1s1 PRIUS. .: Cali aro. 
HCL, Chief Fuſtice, upon evidence in treſpaſs for aſſault and To touch ano. 
battery, declared, 8 _ 
; in 
Fixsr, That the leaſt touching of another in anger is a bat- ſlighteſt degree, 
tery, +» or under pre · 


i tence of paſſing, 
SECONDLY, If two or more meet in a narrow paſſage, and is, inlaw, a bor. 
without any violence or deſign of harm, the one touches the other . 


gently, it will be no battery. —— 108. 
2, Roll. Rep. 545. Carth. 480. 491. 1. Mod. 3. Jones, 444. Ld. Ray. 62. 231. 2. Com. Dig. 
* Battery” (A.). . Hawk. P. C. ch. 62. f. 2. 1. Bac, Abr. 154. 


THikDLy, 


5 


5 a 


+ To Sat b 


a 


L Lama * _ * = 
8 4g! OR 22 


141. 8. Mod. 75. 181. 322. 9g. Mod. 66. 11. Mod. 210. 12. Mod. 136. 231. 1. Vem. 411, 


. * bog = _ 8 4 " 
. ——„— — „ ome a6 rus... - 4 


730. 893. 1093. 1166. 1292. 


7 - $« > 
i 82 1 
- #4 ot omni tt 6 4 * 


Faſter Term, 3. Queen Anne, In B. R. 


Core THrinDLy, If any of them uſe violence againſt the 
ba, force — way in 78 inordinate r it will de "aa 
or any ſtruggle about the paſſage to that degree as may do 
| will be a battery (a). 1 
An action by Nor, It was in action of battery by huſband and wife, for; 
** _ battery upon the huſband and wife, ad damnum ipſorum; ug 
5 — © though the plaintiff had a verdict, yet THE CHIEF USTICE fad, 
concluding of be ſhould never have judgment. 


denn Heres And the judgment was after arreſted above upon that d. 


Ante, 127. 
„0 See Year Books 7. Ede. 4. fl. 26. and Bro. Abr. 4 Treſpaſs” 236 
the 3. Hen. 4. pl. 9. the 22. Aſſize, pl. 60. | Ag 
Caſe 211. | Turner againſt Nurſe. 


An order or N oRDER of the court of chancery is not to be given j 
eee mA: evidence, without producing a cop of bill = which 
ae, it was made (5); yet a commiſfion out of chancery to abut an 
Poſt. 225. bound certain returned and acquieſced under, and an enjoy. 
1. Salk. 278. ment (EE, is good evidence of the land ſo bounded being 
281. 286. 585. rightly bounded ; but a bare commiſhon returned without more, 
— 4 is no evidence at all. 


337. Gild. E. R. 16. Fitzg. 197. Stra. 162. 481. 545. 920. Ld. Ray. 220. 311. 388. 474. 5. 


(5) In an action upon a wager, whe- evidence without producing the mins. 
ther a decree of the court of chancery boot itſclf, and ſuch copy need not be an 


would be reverſed on appeal to the houſe ſtamps, Jones v. Randall, Cowp. 17. 
of lords, a copy of the reverſal is ſufficient 


Cafe 212. | Anonymous. 


The grantee of PER CURIAM. FirsT, If a man, either by grant or pre- 
wreck has, of ſcription, have a right to wreck thrown upon another's land, 
8 of neceſſary conſequence he has a right to a way over the ſune 
over the land of land to take it. 


ancther. StEconDLY, The eſſion of the wreck is in him that 
m_ - 2 has ſuch right aa. | 
1. Ro. Ab. 60. 


— Originally all wrecks were in THE OO, and the king bas 
1. Will. 114. right to way over any man's ground for his wreck; and the fame 
2 Dig. privilege goes to grantee thereof. | 

$ 


* 
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Hale againft Clare. Caſe 213. 


F ERROR of a judgment in the palace-court, and tf % laat in an 
A may between the * and the ENG VIZ. that ed court be 
the plaint was entered at the ſuit of C. F. generally, and the de- — * ſuit of 
claration was C. F. executor, &c. ; ſo that the plaint was in his . - NY 
own right, and the declaration as executor. This was affigned for g, be ue ful 
error. of —— 


. « 
*Prx CURLAM. If this variance had been in a record certified — 2 


the court of common - pleas, between the original and the fore, is cured 
3 where the — is only by way of recital, the party after verdict. 
night alledge diminution, and have the right original if any cer- [ x 50 ] 
hed; but the difference is between inferior and ſuperior courts, g C. 1. Sa. 
far no diminution can be alledged of a record removed out of an 266. 

inferior court, but the Court muſt take it as they find jt at firſt ; Pot. 181. 

and this variance is fatal. The want of @ plaint in an inferior IG 104. 
court, is like the want of an original in a ſuperior court, and — r 
therefore curable by verdict (a). So, if there had been a verdi& C. Car. 262. 
in this caſe, the queſtion would be, Whether we would not look 1. Jones, 306. 
upon a plaint in another action to amount to the want of a plaint, 

and fo aid it by the verdict (v). But it being not after verdict, 

that matter falls not under conſideration, 


By THE WHOLE Cour the judgment was reverſed. 


(a) See 18. Eu. c. 14. and Parker v. Willis v. Woodhouſe, Hob. 254. accor- 
Crigſon, Cro. Car. 282. dant. But Prat v. Dixon, Cro. Jac. 
(5) See Wilſon's Caſe, Hob. 130. 108. contra. 


White againff Bodinam. Caſe 214. 


ESSEE for years brings covenant againſt the leſſor, declaring AIR 
L upon a demiſe and covenant for quiet enjoyment, and aſſigns du 2 
for breach, that the leſſor entered upon him, and ouſted him of the may plead that 


ptemiſes. i | | he entered © to 
The defendant pleads, that he entered to diſtrain for rent arrear, «« me bee 44 
ABSQUE HOC that he ouſted him de præmiſſis. 14 he —_— 
« him of : 


To which the plaintiff demurs, thinking the traverſ+ ill; becauſe « premiſes” 
if he had ouſted him of any parcel of the premiſes, ke had a good without ſaying 
cauſe of action; therefore he ſhould have traverſed, ABSQUE HOC ** 97 any part 
tat he ouſted him of the premiſes, or any part thereof. 1 
. C. 2. Salk. 


But yeR CURIAM, The plea is well enough in this caſe; for 5 
if the plaintiff join iſſue upon the matter of the traverſe, and Cart. 255. 199. 


prove euſter of any part, the iſſue will be for him. — Fg 59. 
| augh. 175. 

2. Ca 1. $. Co. 91. 2. Cro. 914. 2. Saund. 177. Vel. 30. 1. Vent. 292, Lat. 105. 

1 Lut. 317. 223. 2. Inſt. 282. Hob. 53. 8. Mod. 318. Comy. 230, ; 


And 
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WurTz And THE Count took a diverſity between pleading 4, 
i general iſſue, as in debt you muſt plead, non debet nec * 
Dina. de parcellam, and a r iſſue as this is. See the cafe 
Ribſert v. Andrews (a), and the caſe of Teril v. Dune (4), 


And JUDGMENT was given for the defendant. 


() Cro. Elz. $4. the fixth error af- (5) Dyer's Rep. 215. b. 


Caſe 215. The Queen againſt The Ducheſs of Buccleugh, 


If a manor be A TRIAL Ar BAR upon an mformation againſt the Duch 

y A Buccleugh, Sir John Bucknall, Lady Anne F eln 2 
others, tenants of lands, now or heretofore part of the manor d 
— any Delemore in Hertfordjhire, for ſuffering a common bridge to be 
part of fuch ma- ruinous, and out of repair. 


nor is to 

the whole Theſe points were reſolved by THE wHOTII Court. 

S. C. 7. Mod. FirsT, If a manor be holden by the ſervice or tenure of re. 
$4 98. pairing a bridge, highway, &c. and part of it be afterwards ſevere 
S. C. 1. Salk. from the manor, yet the charge or ſervice ſhall run with it; and 
353: every one of * the alienees, of ever ſo ſmall a matter or parcel a 
BE INS ] the demeſnes or ſervices, is anſwerable to the publick for ti 


Holt, 125. whole, and are contributory among themſelves, 


. 
. 792. $04. Poſt. 191. 255. 3079. 8. Mod. 19. 12. Mod. 13. 198. 409. 1. Hawk. P. c. 
77.1.1. Id. Ray. $56. 1175. 1249. Stra. 180. goo. Salk. 356. 359. 


The alience of ® SECONDLY, If a manor be holden of the king by #night's-{r- 
n vice, and the lord fince or before the ſtatute of guig empire 
Ide fame u. alien part of the demeſnes, the alienee ſhall hold by knight's-[r- 


1 
nure. dic k. 


”_ 


alience of a THIRDLY, If the ford of a manor grant a rent-charge thereout, 
Oe gee and alien part of the demeſnes, the alienee ſhall hold it charged 
with an _—y with the rent. 
The lord cf a FoURTHLY, Upon alienations, or ſeverance of parcel of the 
manor may diſ- manor, the lord may agree to diſcharge the land of the repairs; 
charge the ven- but that only binds himſelf, and ſuch as claim under him, and not 
dee of it from the publick. 
A manor cannot FIFTHLY, A manor is an entire thing, and not ſeverable. 
be ſevered. 
| S1xTHLY, Lands once ſevered from a manor, can never after 
Land ſevered become parcel of it in reality, but it may in reputation; 3s if 
— lands, part of a manor, be aliened away abſolutely, and re- pu- 
nered to it. chaſed, and an unity of poſſeſſion for a conſiderable time after. 
1. Salk 136,187, 

| SEVENTHLY, 
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SxyExTHLY, Here a park was parcel of a manor, which none . 
©an have but by grant or preſcription. | — 
. . Mar. 201. 224. 
Note, This whole manor was ſeveral times in THE CROWN mThe of 
25 part of the Duchy of Lancaſter (a). 3 
part of the Du- 
chy of Lancaſter, 


() The defendant was convicted, S. C. county was of common right bound to 
+. Ld. Ray. 792. but it was afterwards repair all public bridges; that 

moved in arreſt of judgment, that the in- dant's being lord of the manor was no 
formation only alledged that the defen- reaſon that he ſhould repair the bridge, 
dant © Sr John Bucknal ought to repair and that ſome particular charge, as ratione 
« the bridge, for that he now is, and for tenure, or by preſcription, ought to have 
« ſeveral years laſt paſt was, lord of the been ſhewn. And on this objection the 
« manor, c. and did not ſhew that judgment was arreſted. S. C. 2. Ld. 
he was liable to repair the bridge, by rea- Ray. 804. S. C. 7. Mod. 55. See alſo 
fon of tenure, or by preſcription. And Tux Reg. v. Watſon, 2, Ld. Ray. 856. 

vel CounT were of opinion, that the 1 
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EASTER TERM, 
The Third of Queen Anne, 
| AT 3 
The Sittings 
BEFORE 


Fr John Holt, Knt. Chief Juſtice 


THE COURT OF QUEEN'S BENCH. 


Clark againſt Dealy, | Caſe 216, 
T's PLAINTIFF as executor brought indebitatus for In an a ien by 


of the teſtator received after his death to the plaintiff's — 2- 
uſe, and produced the teſtator's debtor, who paid it, as a Finſt © perion 
witneſs: but he was rejected. — 

Hor r, Chief Fuftice. The plaintiff, by bringing this action, we teftator, the 
ktennines 105 election which he had of ſuing the original 9 debtor is 
debtor, or the receiver, and allows of the payment; but if he be wines —— 
on ſuited, the matter is at large again, and he may ſue the debtor, the payment of 
and therefore the debtor ſwears to diſcharge himſelf and by con- the money. 
lequence is no witnels (a). 2 | — — 2 
| | 283. 285, 286, 287. _ 

Ir APPEARED ALso, that another ſum of money mentioned in Tree and not 
the declaration, was found by the defendant in the teſtator's room n lies by 
after his death, which he took. | OO 

And per HoLT, Chief Fuftice, As to that, the plaintiff miſ- of teftator's 
took his action; for he ſhould have brought trover, and not an Wen after big 
indebitatus for money received to his uſe. __ 

And the plaintiff was non-ſuited. 


% But he may be rendered a compe- Clarke v. Shee, Cowp. | 
tent witneſs by 4 releaſe of the debt. | 


Yor. VL P ; The 


*[152] 
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Caſe 217. »The Queen againf Chapman, late Mayor of Ba, 


A copy from the A N INFORMATION was 
aſe of A 3 


ted againſt Chapman for making 


| a falſe return to a mandamus, commanding him to proceed ty 
the writ andre- the election of A TOWN-CLERK for the corporation, in the rom 


dams is lache. A one Buſbell. 


To which he returned, that before the arrival of the wii, 


2 in informs. Jobn Smith had been duly choſen, and (worn into the ſaid office. 


tion for a fa/e 


2. 
429, 430, 431. 


. Salk. 


2 
75 


1 


It appeared on evidence, that the right of election was in thi 


common council men; that the mayor, at ſuch a time, before the 


arrival of the writ, had ſummoned them to meet in order to the 
178. election; that twenty-eight met; that three candidates were ſet 


up; that two of the twenty-eight voted for one; that thirteeg 


Skin. 29 

©h. 10. fec. 47. in. 

S. C. Holt, 442. 

6 

n Chief Juftice at M181 PRIUS. 
308. 338. 


de intended the 


to be the mayor's, but the copy 
THE CROW N-OFFICK. 


SECONDLY, That though, upon the conſultation, the majority 
againſt him, and make a return in his name, yet it ſhall be 
taken to be his if he do not come and diſavow it. | 


170. 293. yoted for another; and that the mayor and twelve more voted 
3- 31 for the third; that the mayor, pretending to have a Caſting voice 
; and, at another court, ſwore hin 


And the following points were in this caſe ruled by Hor, 


4. Piss r, That there needs no more evidence to prove this return 


of the writ and return thereof in 


' »agor”s unleſs he 

difavow it. 2. Salk. 431. 701. 

The delivery f THIRDLY, That it is not neceſſary to prove a delivery of the 
= 4 writ to THE MAYOR, no more than to a ſheriff in a falſo ren 

de proved. againſt him (a ). 

42 FouRTHLY, That, notwithſtanding, the writ is to be deliver: 
* yo 1 to d THE MAYOR; as tue moſt viſible part of the corporation. 
5 ? 

Action for a FirTHLY, That this action for a falſe return may be bt 
* 2 . againſt the whol: corporation, or againſt any particular 
- corporation of it. * 

any e of it. 

The mayor of S1XTHLY, That THE MAYOR or other head-officer, of com- 


common right mon right, has not a caſting voice; but that ſuch a thing may be 


— opting by particular conſtitution, as by preſcription or by charter. 
7. Mod. 12. 1. Mod. 2ya. . Stra. 33. 10. Mod. 56. 5 Mod. 404 421. 


(s) 80 in an action of debt againſt a 
Meriff for permitting an eſcape, the in- 
corſ. ment of ron eff inventus upon the cofias 
ed ſeriſ. a is ſufficient evidence of 

Its having been delivered to him: . 


the bail:'s name indorſed on the writ i 
ſufficient evidence that he was authorized 
by the ſheriff, without proving the wa- 
rant. Blatch v. Archer, Cowper, 63. 


$SEvENTHLY, 


101 
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derturut r, If there be an equality of votes, and therefore On a maxdanue 


ey cannot chooſe, upon mandamus they muſt agree, or elſe they to dea a rown. 


| be all brought up as in contempt, and laid by the heels until clert, they can 
do agree; for although after a jury is ſworn, they ſhall be 3 _— 


X — until they all agree, yet here it ſuffices that a majority equality of wetes. 
do agree. | | 10. Mod. 75. 
' And THE MAYOR was found guilty. 2 222. 
. wih Cowp. 249. 538. 4. Term Rep. $10, Kyd on Corporations, 1. vol. 401. to 429, 
2 6 1 
* Dove againſt Smith. => 131 
* TRESPASS for breaking the phintif's cloſe, and treading his 2 the 


grals, 


—_— avx=—= E = wy CD TY 


guelts in the aid cloſe, and ſerve them there; and that he often 3. 1404 27 
uſed to walk there for his pleaſure, and with others, who ſhot 2. Lev. 430. 
vin bows and arrows there. 8 4 Burr. 2455, 


HouT, Chief Juſtice. You muſt give evidence of the 8. C. Holt, 194. 
value of the damages done, or you cannot recover, for the law 
goes by evidence. | | 


And if in this caſe the jury give under forty ſhillings —_— The ſtatute & 
though the title of the land do not come in queſtion, yet will I g. Fil. 28 
certify for cf for this is a voluntary malicious treſpaſs, and the only excludes 


llatute is only to be underſtood of ſmall accidental treſpaſſes (a). = 


nl. Lutw. 1301. 1404. &c. 


„ By 22. and 23. Car. 2. c. 9. la cre wv. Tibb, a. BL Rep. 1151. Clegg 
tre ſpaſs and other act. ons perſonal, if v. Molyneux, Dougl. 750. And by 
« the jury find under forty ſh lunga da- 8. and 9. Will. 3. c. 11. »In all actions 
nnges, the pla. nt. ff ſha ll have no more of treſpaſs in which the Judge ſhall 
coſts than damages, unleſs the Judge ** certify the treſpaſs to be wife! and 
iu all certify that the freebold or title to *©* muliciows, though the damages are un- 
" the land came princ.pally into queſ- der forty ſhillings, the plaintiff ſhall 
Lon.” See Moor v. Hale, Bull N. P. „ have full coſts.” See 3. Black. Com. 
12). Beole v. Moor, 2 Stra. 1168. 214. Eſpinalle Digeſt, 424. 

blunt v. Maler, 1. Siva. 645. Lord Da- 
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CASTER TER M, 


The Third of Queen Anne, 2 9 
The Queen's Bench. " 3 
Sir John Holt, Knt. Chief Juſice. 2 
Sir John Powell, Nut. 1 ee —_ my 
Sir Lyttleton Powis, Kur. Juſticer. a 
Sir Henry Gould, Kt. wo 3 
Edward Northey, Ei. Attorney General. a 
Sir John Hawles, Knt. Solicitor General. 1 
Anonymous. ca 21%. 
ER CURIAM. If an attorney be well known, and may be A-:-declaration 
found, it is not ſufficient A a declaration for hin in uſt be deliver. 
the office, but it ought to be delivered to him; otherwiſe je actor - 
luffices to leave it in the office. 5 — — 


be left at the office. 12, Crompt. 83. Ld. Ray. 1407. 8. Mod. 227. 379. 12. Mod. 217. 231. 


| Anonymous. | Caſe 220. 

N in this j for i | In debt 
2 court e damages in the —— 
defendant can- 


into court, and to have it ſtruck out of the declaration. — mgm 
HoLT, Chief Fuftice. No: may piead tender and uncore though the 
pres. "LF IO * plaintiff is be- 


But then the Counſel diſcovered, that the plaintiff below was Far? Wo; 


now become a bankrupt, and no commiſſion being out they durſt 2. Salk. l. 
not tender him the money, but would bring it into — Np 596, $97. 4 
in truſt for him that ſhould haveright. — 
. Mod. 236. 242. 305. 359. 10. Mod. 26. 12. Mod. go. 189. 153. 241. 614. e 
197. 200, 281. 2. Barnes, 229. 875. * Stra. 142. 638. 747 boo. e 

3 Orr. 


SALKELD, Serjeant, now, before plea, moved to bring ſo much not pay money | 


* 
* 
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Axonruwers.. Hor, Chief Juſtice. You are in the right to take care how 


can 

you pay 1t voluntarily, but we cannot be truſtees for you. ile 

And THE CourT would make no rule. by 
*[154] 5 of 
Caſe 221. * Rich again Doughty. * 
As eſcape — Dobohrx was a priſoner in THE KING's BENCH, ani * 


having eſcaped was taken up on a Fudge's warrant, purſuan 
9 — to the 3 1. Anne, C. 6. by a parcel of people, 9 * 
ed by « conflal Was an officer. Te act directe, That if any perſon or pero 
or other legal of- *© rendered to or charged in cuſtody of the mar:hal of the Kiny; 
ficer; and there- 4. Bench or warden of the Fleet, — * in execution or on ne- 
» although « gry, 4 or upon _ contempt of the courts at 7/7 Amin er 
— 2 warrant ar ga it cal be lawful, upon oath thereof 1 
. 2 * made by one or more credible perſon or perſons before any one 
yet if executed by of the Judges of that court where ſuch action was enter: 
them, the party cc or judgment and execut on were obtained, &c. for ſuch Judge 
all not be com- & hefgre whom ſuch oath fhall be made as aboveſaid, to grant 


mu de unto an perſon whatſoever who ſhall dernand the ſame, one or F 
eng 2 a e Ar at or Warrants under his hand and ſeal, therein a 
from whence he © reciting the action, execution, or contempt, with which ſuch 

eſcaped. « perſom or perſons fo ef-apirig ſtood charged, ditected to zl c 
S. C. 3. Salk. ** iherifis, mayors, bailiffs, conſtables, tithingmen, therein 0 
149. « and thereby commanding them, and any of them, in their 

SS 2 63. c reſpective counties, cities, towns, and precinAs, to ſcize and 

25 


Fog. 38. c tetake ſuch perion or perſons ſo eſcaped, and ſuch perſon ot 
5 4 71 &« perſons, ſo retaxen upon ſuch warrant, fortawith to convey and 
LI? & commit to the commer: gal of ſuch county where ſuch perian ar 
. Med, aa © perſons" ſo eſcaped {hull be r-taken, &c. &c." 

— ——— MouxTAcuE having diſcloſcd the matter by motion, the 
. 9%. 40. ſheriff was ordered to return the warrant, which he did thus: 
4a. ' « That he was brought tohim in cuſtody of one &. and othe:s tu 
3 © him un now, by virtue of the warrant, and that he detained 

2 


LA. "> oh e him in cultody juxta extgentiam warrant præd.“ 


33d» - 21 


BROTHERICk urged, that this act, being in aid of the exe- 


cution of juſtice, ought to be favunrbiy extended ; and theretete 
$$ © ' iz £< mit S d BY bs : 
„ that the priſoner being brought to ihe ſheriſſ, and de iveredto him 
ard Ts" - together with the warrant ; aud tae warromt being ditected © 10 
WIN « All ineriffe, av ors, &“ the ſlieriſf᷑ at his peril u. uſt io detin 
dn, though the original taking were i.tzgal, 
3 lor, Chief Juſtice. He is brougls to the meriff by 
⁊ war rant illegally exccuted, and ther fore i: is the fins tlung s 


if there had beœen no warrant at all. Suppoſe the ſlicriff hes a War- 

rant for a man, and he is forcibly brougut before im by a perſon 
wbo bas no authority, the ſheritf cannot detain him by the war. 
rant, by grafting a legal impriſonment upon an illegal one: if 
bee do, an action of falſe impriſonment will lie againſt him. lle 


= 
a» - * . 1 mn # .4a Www 
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ify receiving any perſon who is to him in Res 


cannot 
1 conſtable or other peace-officer. Indeed, if he 

the perſon who brings the priſoner what he is, and the perſon 
affirms himſelf to be 4 conflable, &c. he muſt believe him, and 
make a return accordingly. | 

And here the return not being filed, they gave him time to 


had ut another day, the return being. lob Ts Cavan 
it i ient, granted a s to bri | 
nk to the king's bench priſon. por 02.07 


Anm — — * . — 


Foxton againſt Moſely. | Caſe 222, 


COVENANT by an apprentice for not teaching. hin, four In covmant,the 
ſeveral trades in an indenture of apprenticeſhip mentioned. —_— can- 
The defendant, inſtead of craving oyer of the plaintiffs inden - 2 ſet out the 
ture, ſet forth an indenture of his own, and pleaded a performance — and 
of the covenants therein contained. | 7 covenants 
And, upon demurrer, it was adjudged for the plaintiff 3 for te 
defendant cannot ſhew any other indenture, but muſt crave cer # [ 155] 
of the indenture declared on. - | 


a 1. Salk 498. 
Doug]. 467. 5. Com. Dig. Pleader” (P. 1.). Cowp. 56. 


Collins againſt Jeſſot. Caſe 223. | 


KING moved for a prohibition to THE SPIRITUAL COURT Previous to the 
for libelling there to diſſolve a marriage becauſe of @ pre- e. "AG 
contract. — 22 


But the libel did not ſet forth that it was in order to a diſſolu- Frovocnt Som 
tion; and therefore the ſuggeſtion was, that the libel did not in dee a mar. 
certainty ſhew the end of the proſecution, as it was ſaid they ought riage contrafted 
to do, that the Court here might ſee whether it was an end proper I A- 


for them to proſecute for. F. M. B. 41. 4. 2 2 * 


Hor r, Chief Fuftice. If a contract be per verba de præſenti, it in bomb cafcautbe 
amounts to an a¹jmarriage, which the very parties theinſelves n was ma- 
cannot diſſolye by releaſe or other mutual agreement ; for it is as nin the jo. 
much a marriage in the ſight of God as if it had been in facie riſdition of the 
eccle/ie ; with this difference, that if they cohabit before marriage coun : nor was 
in facie ecciſiæ, they are for that puniſhable by eccleſiaſtical t *<<flary tor 
cenſures; and if after ſuch contract either of them lies with ano- om —— 
ther, they will puniſh ſuch offender as an adulterer. And if the of the contract 


contracting, without a previous releaſe or diſcharge of the contract, © the ſuit. 
W 7238 8. C. 1 Cy Co. 51, 3. Lev. 65. 3. Lev. 15. 3. Mod. 
| 412. Lutw. 68. a. 79. Lit. Carth. 1. Sid, 13, 2. Cem. 
Dig, « Baron and Feme“ (B.). 5 Stra. 96, * 1 l 
4 marry 


* 


, for he is not bound to receive him from wy again 
Dovenry, 


4 


contract be per verba de future, and after either of the parties ſo was the objet | 
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cauſe with them of a diffoluica 


| Que omnia tata Cur. conceſſ;, except the laſt point, wheres 
— Jie, doubted. Gf | 3 . | 


Upon which HoLT, Chief Fufftice, ad that it was 

; reſolved in my Lord Fad, . — would ns 
| : at common law for breach of ſuch an executory cantraRt per verj, 

Þ de future; which reſolution VaugGnan totis virikus oppaled, 

G becauſe the had this remedy in the ſpiritual court; which wx 


5 agreed by all. But notwithſtanding it was reſolved, that the 

= had his dean of either remedy, and that by bringing ati. 
f common law, and that appearing on record, the remedy in the 
4 ſpiritual court was actually releaſed; for now, in lieu of a per. 
8 — — 4. — a de 
; quoteda caſe which he remembered had been tried at GuIIDHALI, 
= which-was an action for breach of ſuch a promiſe, and, upon iflue 
= of non aſſumpſit, proof was made of the promiſe, but the 

1 ing that he had been ſued for the ſame matter in the ſpiritual 
| court, and producing a ſentence againſt the plaintiff, the Anil, 
1 | i ing this proof, was nonſuited, becauſe that they were 


"I the proper judges in the ſpiritual court whether it were 6 re 
® [ 156 } contra or not. * And if a man and woman (tes peek 
> miſes of intermarriage in futuro, and the man give the woman 2 
5 —— bundred pounds in ſatisfacfion of the promiſe, and ſhe accepts it ſo 
5- Mod. 41. it is a good diſcharge of the contract (c). 2 


> xd And being ſtirred again at another day; 
The ecclefiaſti- 


> ecclet PE Cusn. The ſpiritual courts have juriſdiction of all 
— DP matrimonial cauſes whatſoever : and where it ph: to us that 
all matrimonial the cauſe is ſpiritual, of which in conſcquence they have conuzance, 
cauſes, unleſs it be by reaſon of ſome collateral temporal matter in it, we 
4 Inſt. 488g. Ovght not to prohibit them. And it is no reaſon here to prohibit 
Co.g. them becauſe this may be a future contract for breach of which 
259. an action at law will lie, no more than when they libel for laying 
1056. violent hands upon aſpiritual man, for which an action at law lies 
C05 35; for him for the battery, and a ſuit in the ſpiritual court for the 
« are; irreverence to his character (b), 


. * 
— 


\ 3 * 
n 


(G. 25). | 

(s) But now by rut Malen  contrat of matrimony whatſoever, 
ACT, 26. Gee. 2. Cc. 43. f. 13. it is 2 Py , ue (e 
enacted, That in no caſe whatſoever © werbade futuro, any law or uſage tothe 
« ſhall any fuit or proceeding be had “ contrary notwithſtanding.” 
« in any exclefraſtical court in order to (8) See Kelly v. Walker, Co. El, 
es compel a celebration of any marriage 655. 
« in facie arif, by reaſon of any 
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Hol r, Chief ice, There is a great diverſity The Juriſdietton 
— — SPIRITUAL —— and THE COURT OF ADMI- —o_ — 5 
aal rv in reference to ſuggeſtions for prohibitions; for THE Ab- gom the 1 
MIRALTY has juriſdiction in reſpect of the 2 of the cauſe of f te .; 


ation, let the nature of the action be what it will; and therefore of vnn $21n1- 


ibiti _"_ they lay the cauſe to ariſe ſuper altum 7Ya% covnr 
* | > the con to ouſt them of juriſ- — 28 
dition ; but the juriſdiction of the ſpiritual court is in reſpect of the 
nature of the thing, viz. whether it be matrimonial or teſtamenta- * 213. 
u e) and therefore, if it appear by the libel to be of that "ur 
nature, we will not prohibit them, | | | 
E Fuſtice condemned the diverſity in Fitaberbert (6), Poſt. 172, 
5 Cords to give him ten pounds with his daughter in 
marriage, and to pay him ten pou if he married his daughter. . 
HoLT, Chief Juſtice, ſaid, that by the firſt was underſtood ten 
pounds to de laid down upan the at the time of marriage, agd 
therefore it was matrimonial. | 
And the prohibition was denied PER TOTAM CURIAM, 


(a\ For the origin of the juriſdiction of Bp. Wilkins, 78. Lindwood, 174. 
the ſpiritual court in teſtamentary mat- Selden Eadm. 168. 
ters, ſee Lambard's Saxon Laws, 64. 111, (6) Fitz. N. B. 107. a, 


Smith againſt Bartlett. Caſe 224. 


DEST UPON A BOND. The late act 8. & 9. Vill. 3. c. 18. (a) A plea under 
of compoſition of two thirds in number and value of the 8. & 9. . 3. 
creditors, was pleaded in bar, averring, that he was indebted to 18. muſt ſhew 


the plaintiff in forty-nine pounds on the ſeventeenth of M — .— party 
1697, and did then abſcond ; a replication ; and rejoinder. x — 


* ACHERLY excepted to the declaration, that the abſconding — 88. 
ought to be ayerred on the firſt of October, that being the time on 


which the ſeſſion begun, and to which the act, as to this part, [1571 
relates : and this appears plainly by the word * have” in the cut. 186. 


clauſe of abſconding in the tute, Lut. 266. 271. 
- "0 2 | Comy. Rep. 112. 
And judgment was given for the plaintiff. 
(4) Repealed by g. & 10. Val. 3. c. 29. 
Famſhaw againſt Morriſon. - Caſe 225. 
Hilary Term, 3. Anne, Roll 139. | . 
UDGMENT was 


given in the court of common pleas upon A judgment in 
ſeire ary on a recognizance by bail, THAT the original {#*fadaragainft 
plaintiff ſhould have execution upon the recognizance, ef quod — _ 
** recover his damages ſuſtained by occaſion of the delay of execution, is erroneous; for the Court 
cannot award damages, but only co/ts of ſwit.—S. C. 1. Salk. 208. - Poſt. 159. Carth. 415, Skin. 100. 
no. 1, Bac. Abr. 525 526, Gulb. E. R. 195. 1. Barnes, 306. ? 


recuperet 


"a 8 


e | - = = 
. EAN NE Ny 
q * . % _ 7 Y 6 n 6 — — * . * — N „ a 4 * 

„ 0 


1 


e e 
q E523 4% YRmgy 


— 
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Farenze recuperet damna ſua, which he had ſuſtained occgſſane dilation, 
r kricntionit. a , | 
Mozn100m. | 
. The exception taken upon a writ of error was, that the Cour 
had no power to award damages for delay of execution, but they 


ſhould give him them for cots of ſuit. 


Pex Curiam. Damages generally include co/ffs (a), whi 
word © coſts“ properly ſignifies coffs of fuit, and re 
4 cution” is y < damage,” viz. the being fo long out of 
his money, whi the Court uſed formerly to affab, by i 
the party the lawful intereſt. So * damages of delay of execy. 
tion“ and © coſts of ſuit” upon the ſtatute (6) are very different, 
and to be aſſeſſed by different meaſures ; and the ftatute gives only 
cofts of ſuit againſt the bail, &c. 

Therefore PER OMNES, this is error. 


(a) See Aſhmore v. Ripley, Cro. Jac. ©* ment, or any Sand of execution ate 

420. «« plea pleaded, or demurrer joined 

(5) By 8. & 9. Will. 3. C. 11. f 3. © therein, ſhall Ukewiſe recover his af 
« In all ſults upon any writ or writs of « of fair, Ce. 


Caſe 226. Rowſton againſt Combat. 


To at- in JNDEBITATUS ASSUMPSIT for goods fold and delivered, 
ne d | © The defendant pleads, that he ought not to anſwer to the (aid 
fendart cannot declaration, becauſe there is another action pending ex eddem cauſi 
plead erbe, in the court of common pleas, : 


22 2 Pex CUx Au. This is not a demurrer to your declaration, 


cauſe in the or a plea in bar, but in abatement of the declaration. 
Poſt. _— And reſpondeat ulterius was awarded (a). 
12. Mod. 48. 91. 204. 307. Fitzg. 313. Ld. Ray. 1014. 


(a) For pleas of other action pending 458. 2. Vent. 168. 2. Mod. 2. 1. Lut. 
in bar or abatement, wide 6. Co. 7, 8, Kc. 41, 42, Kc. Hob. 138, 139. See als 
Ferrars* Caſe. 5. Co. J. b. 32. b. 4. Co. Carthew, 455, 456. and peit. 217, 218, 
39» 40. Cro. El. 668. Lat. 193. Mo. —NorTE t the ſormer cautions. 


*[138] 
Caſe 227. Gilbert againſt Parker and Others. 


In replevin, if R EPLEVIN for taking the plaintiffs cattle in ſuch a place, 
the defendant The defendant makes conuzance as ſervant to G. P. who was 


* 


plead that_ d. ſeiſed of the place WHERE in fee, and juſtifies the taking dameg 


feaſant. | 

The plaintiff in bar of the conuzance alledges, that he himſelf 
E, the plain was ſeiſed in fee of a third part of a moiety of a fifth part of the 
may alledge that be was ſeiſed in fee of a third port of the place where, and traverſe the ſole ſcjfn of the 
defendant. —S. C. 2. Salk. 629. 9. Co 66. 112. 8. Co. 89. 3. Lev. 104. Lutw. 1177. and 1316. 
4. Salk. 580. 533. 5. Com. Dig. Pleader”* (G. 13:). | 2 
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place WHERE, and juſtifies putting in his cattle, ansQUEe Hoc that 
the defendant's maſter was ſole ſeiſed thereof. 


To which there was a demurrer, 
BroTHERICK affigned for reaſon of the demurrer, 


Finsr. That the ſole ſeiſin here is not alledged, and therefore 
not traverſable, 


SECONDLY, This plea confeſſes and 
that too it is not traverſable. 


He agreed, that whatever is neceſlarily implied in the 3 
a title may be traverſed; for if it be neceſſary, the plea will be bad 
without it be intended z and if it be neceſſary, and for that in- 
tended, it may be traverſed as a neceſſary part of the title: and a 
conuzance is in nature of a declaration, whereby one makes him=- 
ſelf a title to diſtrain. And here the plaintiff ought to ſay that we 
have no ſeiſin at all, or to ſhew that he has a right to put his cattle 
there by ſome title conſiſting with ours ; but now he brings in his 
own title by way of inducement, ſo that we cannot traverſe, And 
he offered to ſhew a diverſity between an avowry upon @ title 
and conuzance or avowry for damage feaſant ; for if one avow 
for rent, he muſt ſhew his title and tenure in particular (a), 
and there the defendant may traverſe any part of what he had ſet 
out; but to avow for damage frajſent, it ſuffices upon the whole 
matter that a title appears for him to diſtrain, though not exactly 
agreeing with what he ſet out ; for there the plaintiff muſt ſhew 
the taking unjuſt, by making himſelf a title, or by utterly deſtroying 
the others (6). : 


HoLT, Chief Juſtice. You ſet out a ſeiſin in fee, and nothi 
more need be traverſed. And here he might have ſaid, that 7. K 
was ſeiſed. and derive title under him, ABSQUE Hoc that you were 
ſeiſed; or that he was tenant in common with you, ABSQUE HOC 
that you were ſeiſed modo et forms, and it had been well (c). In 
the caſeof Cowper v. Temple { d), the defendant juſtified diſtreſs, for 
that A. being ſeiſed of the place wHERE ſurrendered it to him and 
two more, who died, and conveys to him as ſurvivor, whereby he 
became ſole ſeiſed; the plaintiff replies, confefling the ſurrender 
to three, the death of two, but that one of them before his death 
ſurrendered his ſhare to him, ABsQUE Hoc that the defendant was 
fole ſeiſed, and it was adjudged good on demurrer. In treſpaſs, the 
fole ſeiſin is traverſed, though but a ſeiſin in fee generally be al- 
ledged (e): and where one alledges ſeiſin in himſelf generally, it 


avoids our title, and for 


Gir 


againſt 


Paa ks 
AND Ornzas. 


u ill nat be enough for another to alledge * himſelf to be a tenant # [ 159 1 


in common with him, without traverſing the /oleſeifin, for it is not 
« confeſſion and an avoidance. And if here he had replied, that 


(s) Poſt. 223. Carth. 179. F. Mod. (e) Hob. 129, 


150. (4) Cro. Eliz. 795. 
(6) Hob. 72. Moor, 863. Dyer, (e) See Sir Gecrge Sparkes* Caſe, 
2180 2, Vent. 228, Hutt. 120. Winch. 7. 


7.8. 
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enn F. S. was ſeiſed in fee, and made title under him, vr noc 
— the defendant was ſeiſed modo ct form, and upon iſſue the 
Panxre® deſendant were found ſeiſed of a moiety only, it would be againg 
or, ;; mm ; for he avowed as one fole 1 when it ſhould have been a; 
tenant in common. And where 280. is objected, Firſt, The 

Court were divided upon it; and ſecondly, there may be a diffe- 

rence between coparceners and jointenants and tenants in commun; 

for the two furſt are ſeiſed per my et per tout, but the laſt have 

feveral ſcims; and here to introduce his traverſe he muſt make 

hi ſore title, to enable him to controvert with the defendant, 


Garth. 16. 96. And there is no difference between an avowry and a jrtification, 28 
259. 364- 329. was urged ; for in both, if the party ſer forth a fulſity he is bound 
95 to maintain it, 
And fo by Tye wHoLEz Cour judgment was given for the 
plaintiff a,. 


" Norte, As authorities were quoted at the bar 1. Edw. 4147 
37. Hen. 6. pl 31. Br. © TOs. 142. 21. Ew. 4, 6. l. 
32. Hen. 6.2. 3. Keilw. 27. 1. Lev. 78. 

. BROTHERICK ſaid, that by the Ycar-Book 1. Edw. 4. 
ed. q. it was agreed, that laying @ ſeiſu generally in a decla- 
ration did not import & „ pes Ps, et 
plication, &c, ; and that an avawry was no more than @ decla- 


ration. | 
But Hol r, Chic ice, thereupon faid that an ayowry was a 
N St brit ras N. 
Caſe 228. Parkins agaiafi Chatherton. 


Ferm of dechr- DEE upon a recognizance by bail in this court; and the 
ing in debt upon declaration ſets forth, that the plaintiff in Michae/mas Term 
recognizance a- obtained judgment againſt their principal, and that in Eaftcr Term 
2 — bail before the defendants became bail by recognizance coaditioned, 
Poſt. — &c, in placito pred. : ; 


. 
. . 


1. Roll. Abr 600, - To this it was objected, that it did not alledge that there was 


X - 1.4 4 7. any action pending ia Zafter Term. 


But PER Cox ien, It is well, and the common form of ſcire 
Com. D. g. Facias is ſo; therefore it will be as well in debt upon the recogui- 
bebe (a. 3). CRE. TOM bf 


ly, Judzment was given for the plaintiff. 


Harvey 
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Harvey againſt Broad. Caſe 229. 

OF ENQUIRY was returnable tres Trinitatis, which If a writ cane 
WALES nA ap Sunday, ſo that the eſſoins were kept on t be | — 
the Monday. The writ is returned to have been executed the dy of its te- 
fourteenth of June, which was the day after the return, viz. turn, it hall noe 

PzR ToTAM CUriam. Without doubt a writ may be exe- , 60 

cuted on che day of its retum, yet if chat day be ſuch a diy's (1601 
it cannot be legally done on, they “ ſhall not do it the next day. 8. C. ante, 148. 
THE KALENDAR is law, of which we, as Judges, muſt take notice. S. C poſt. 196. 
Such a fault may be affigned for ertor ore tenus at the bar. The dog 2. Salk. 
diſtinction in the books we oughtto take notice of immoveable g C Ran, 761 
but not of moveable Feaſts is vain, for we know neither one nor the Ante, 148. 
other but by THE ALMANACK 3 and we are to take notice of Poſt. 196. 250. 


the courſe of the moon (Ca). va ng © Op 


But at the importunity of HALL, Serjeant, they gave time to 1142. 1557- 
ſpeak to it upon this point, viz. Whether, it not being aſſigned on * — Dig, . 
record, but only ore tenus, the Court were bound to take notice of (e. — 
it (5). 


(a) See ante, 41. $1. Poſt. 252. though not aſſigned ſur error on the record. 
1. Leon. 242. S. C. poſt. 296.—Sce alſo 6. Com. Dig. 
(6) The Court was of opinion, that Temps“ (B. 2). | 
they were bound to take notice of it, 


: 


Oates againſt Bromell. Cute 230. 


DEBT UPON A BOND for performance of an award, ita guad it If a bond of ar- 
were made and ready to be delivered to the parties, or ſuch of bitration be con- 
them as ſhould deſire it, by ſuch a day: no award pleaded, and a gs — 
parol award ſet out, and av ers, that it was ready to be delivered to « ang wadyts 
the faid parties: anda demurrer | « be delivered 
For, by BROTHERICK, the words & ready to be delivered” A: pleat, > 
neceſſarily import, that the award was to have been in writing : « ſuch a day,” 
and he quoted the caſe I dd v. Ardift (a) in the common pleas, the arbitrators 
in Trinity Term, in the firſt ou of the reign of Ducen Anne, Tay MAKE « po- 
in the very point; and inſiſted much upon Hungate r Caſe (b), ee 
Where the condition cf the performance was, ita quod arbit. fiat et capable of being 
deliberetur utrig. partium, there being two defendants, held, 4er, and 
that g delivery to one of them was infufficient, yet, if it could be a edo net 
7 publication of it to both would be ſufficient. — hn 
SALKELD contra. «Parol” may be delivered as well as « writing ;*” be in wriviag. 
a, in common parlance, & to deliver a meſſage, to deliver $6 paſt.” 196. 
3. C. 1. Salk. 75. 8. C. Holt, 82, Ante, 82. 1. Salk. 69. Cro. Jac. cqt. Ld, Ray." % 24y- 
$35. 1141, 1076. 1. Barnes, 41. 1. Com. Dig. Arbitament'“ (E. f. J. (L 6. J. 3. Viner Abr. 
126. 1. Bac. Abr. 148, 149. | 35 SE5-$ 


(«) | (4) 5. ch 203, 6 ths 


*[161]- 


| And ſo faid GovLD, Juſfice. 
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« himſelf well,“ when a man expreſſes his thoughts gracefully, 
4 Delivery” is to be underſtood ſecundum ſuljeclam materiam; if 
it be of a writing, it muſt be a manual i if of a parol matter, it myg 
be an oral delivery; and he relied on the cafe of Cocks v. Mac. 
feld (4) as full in the point, and the caſe of Capell v. Rogers (6), 
and laid. that Bendloe's report of Cocks v. Macclefield (c, which 
ſeems to differ from Dyer, is a very obſcure report of the caſe. 


HoLT, Chief Fuftice. There are two diſtin things to b: 
done: FigsT, The making, and, sE£coxnDLY, To be ready to be 
delivered. If it had e as the faid award be ready to be 
« delivered,” it might be well. If it were in writing, it would 
ſuffice to fay that it was made; for what is made in writing, 
then is ready to be delivered, becauſe then it is deliverable, Bat 
the queſtion is, Whether @ paro! award be properly deliverable, 
or whether we ſhall not underſtand the meaning of the words 
« ready to be delivered” to be a delivery in writing? And he and 
THE RT ſeemed clear it ſhould be fo underſtood. 


But another Hor r, Chi ice, having ſeen the caſ⸗ 
above of — Macclefield 7 Bi, and — record of it in 
Coke's Entries, ſaid, they were very ſtrong authorities for the 
plaintiff, and that the award might have been made behind the 
parties backs, and delivered, viz. pronounced over * again to their 
faces ; and if ſo, what may be delivered may be ready to be deli. 
vered ; and that the caſe, as it is reported in Bendloe, had neither 
head nor tail to it. n 

PowELL, Ju/ftice. If the words had been only, 4 30 As it be 
« made and delivered,” I would take delivery to be only to give 
the parties notice of the award; but & ready to be delivered, [ 
think, muſt be a delivery in writing ; and if iſſue were taken upon 
the readineſs of delivery, how ſhould it be tried? 

Hor r, Chief Fuftice. If it were ret nova, I ſhould be apt to 


think ſo too; but when I find fo clear an authority in the caſe, 
and ſome reaſon for it, I cannot depart from it. ö 


But they would be well informed of the caſe quoted lately in the 
common pleas, and no rule was given (a). 


(a) Dyer, 218. pl. 5. S. C Co. Ear. (4) This caſe was argued again, S. C. 


226. poſt. 176. and the Court, on conſidera 
(6) 3. Bulſt. 3117. tion, gave judgment for the plaintiff. 
c) Bendioe, 97. a S. C. 1. Salk. 75. 


EASTER 


EASTER TERM, 


The Third Year of Queen Anne, 
| AT 
The Sittings 
pa 
Sir John Holt, Kur. Chief Fuſtice 


or 
THE COURT OF QUEEN'S BENCH. 


——_O_——A_O(©/OOOP Nee 


* Holmes againſt Hall. Caſe 231. 


NDEBITATUS ASSUMPSIT by an executor for ſo much 1; ,Q execuror 
| money of the teſtator received by the defendant to the uſe of give a perſon a 
the executor, _ money 
The evidence was, that ſome writings of the teſtator came to fingtodeliver up 
the defendant's hands, which he would not deliver up to the execu- certain writi 
tor, who, to get the writings, gave him ſo much money, where- — ke his pot 
upon he promiſed to give up the writings, but afterwards refuſed. , — 


DanxzTT, Serjeant, objected, that the plaintiff had miſtaken an e . 
his action; for he ſhould have brought an action on the caſe upon — — 
the ſpecial agreement for non · delivery of the writings. miſe, the execu- 


tor may recover 


HoLT, Chief Justice. If A. give m to B. to pay C. upon back che money 
C's giving writings, &c. and C will not do it, an indebitatus will fo paid by inde- 
lie for A. againſt . for ſo much money received to his uſe ; and . g 
many ſuch actions have been maintained for earneſts in bargains 8. E. Hot, 36. 
when the bargainor would not perform, and for premiums for inſu- Pott. 30g. 
rance when the ſhip, &c. did not go the voyage (a). But it has 1. Salk. aq. a8. 
been held, that it will not lie for money paid upon a uſurious on * 
contract, becauſe there it is not intended that it ſhould be repaid, , Bac. 2 


Bac. Abr. 
or anything done for it. Indeed, theſe caſes of indebitatus for 167. me 


4 156, 1. Salk. 28. Skin. 412. Park on Irſurances, 397, 
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Eaſter Term, 3. Queen Anne, At Ni6 Prius. 
Hort money received to uſe have been carried too far and no bod 
cn wou more willingly check them than I would. Than 
| ſhall be faved you if you will, but I will not norfuic the plaintf 
But it appeared on the evidence, that the defendant pretended; 
37e 

Writings without payment, money was given 
fatisfaction of the debt. R 


So it was clear againſt the plaintiff, and he was nonſuited. 

s [162 ] * And DARNELL quoted a caſe, where, he faid, one had under. 
taken to obtain a pardon for another, and to that end got ſeveril 
ſums of money from him, but had not the pardon, and an 
indebitatus for money to the plaintiffs uſe was brought, and yet 
the plaintiff had been nonſuited before HoLT, Chief Juſtice, 


Which Hor r, Chief Juſtice, utterly denied. 


Caſe 232. Latigford agdinff Adminiſtratrix of Tyler. 
If huſband and PHE DEFENDANT, now adminiſtratrix to Tyler her late huf- 
wife cohabit, he band, in his life-time uſed to deal in tea; and fold four butts of 
_——_ the plaintiff at ſo much a pound. The plaintiff took one 
the dealsas a fe- away, paying for it, and fifty ſhillings over, to go towards pa 
parate trader. Of the reſt. When ſhe came for the reſt, the vendor not 


SC. 1. Sa. 213. ſtand to her agreement. 


S. o. | 
— 2 An action was brought, and two counts, one upon the agret- 


Ante, 105. 147. ment, and the other an indebitatus for fifty ſhillings received to 


Poſt. 23% the plaintiff's uſe. 


2. Vern. 118. | 
2 N - Theſe points were ruled by Hol r, Chief Fuſtice. 
12. Mod. 603 Fist, If a huſband and wife cohabit, and the wife deal ſepa- 


om. E. R. 83. _tely, her contracts ſhall charge the huſband, for cohabitation is 


. ſufficient evidence of notice. 

Goods fold muſt SECONDLY, If a bargain be made, and earneſt given, without an 
de paid for on expreſs agreement that payment is tobe made at a certain time, the 
delivery, though money muſt be paid before the goods be removed (a). 

earneſt was giv- ey — 8 

en, unleſs they were fold on credit. 


The delivery of THINK DL, A demand of the goods without a tender of the 
goods bought money is void, becauſe it is not purſuant to the intent of thc 
cannot dees bargain, and the earneſt is only to bind the bargain. 
a tender of payment. 1 
(a) By 29. Car. a. c. 3 f. 17. © No © to bind the bargain, or in part payment, 
« contract for the ſale of any gocds, for or that ſome note or memorandum 
4 the price of ten pounds ſterling or up- in writing of the ſaid bargain be made 
„ yards, ſhall be allowed to be good, and ſigned bythe parties to be charge! 
«« except the buyer ſhall accept part of ** by ſuch contract, or their agents hu- 
« the goods ſo ſold, and actually receive 4% fully authorized.” 


* the ſame, or give ſomething in carneit 
— FourTHLY, 


Faſter Term, 3. Queen Anne, At Niki Prius. 


refuſes 
(a) If 2 vendor ſell goods by ſample, the reſt are diſtrained for toll, the delivery 1 
to be delivered to the vendee within a is complete, ſo as to intitle the vendes 

within a to bring treſpaſs for the ſeizure. Blakey 
ſervant to the ©. Dinſdale, Cowp, 664. g 
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FASTER TERM; 
The Third of Queen Aune, 
IN 
The Queen's Bench. 


Sir John Holt, Kur. Chief Juice. 
Sir John Powell, Kut. 
Sir Lyttleton Powys, Kut. Jiuſticer. 
Sir Henry Gould, Kt. | 


Edward Northey, E/q. Attorney General. 
Sir John Hawles, Kut. Solicitor General. 


— — ... — — — 


More againſt Rowbothom. Caſe 233. 
EVERAL part-owners of a ſhip, ſome whereof were againſt Part owners of 
freighting her. a ſhip, diſſenting 
| from the voyages 
By a courſe in THE ADVIRALTY in ſuch caſe, for advancing of mar wen the | 
navigation, THEY DECREE, that the majority ſhall prevail and 4 


freight, they giving the diſſenting party caution for their parts of obüge the aſ- 

the ſhip againſt all riiques; which was done here. The ſhip fenting owners 

bzing loſt, thoſe who gave the caution were libelled againſt, and to give cane. 

lentence was given in THE ADMIRALTY. S. C. & Vine, 
15. C. 20. 

And now a prohibition was moved for, ſuggeſting, that the caution Ante, 12, 26. 

was given upon land, and that all matter of property is to be - Bs 

ordered by the common law only. | cad. 26. x66. 

And Tae Court ſeemed ftrong, that they had ſuch a power ; . 

and if fo, by conſequence they have no Jeritüdhen over the caution 8 ths 

a5 incident thereunto. Skin. 230. 

a. Chan, Caf. 36. Fg 297. 4. ira, 3% Id. Ray. 423. 235 984. 1386. 
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Eaſter Term, 3. Queen Anne, In B. R. 


Niere Yet it being matter of conſequence, and never yet determined, 
again they granted @ probibition, and directed them to declare according 
RownoTnon. to their ſuggeſtion forthwith (a. 


A prohibition And though it be after ſentencey yet if they had no juriſdiQion, 


_ 85 — a prohibition ought to go. 


9ꝙ—— And ſo it was ruled. | 
2. Burr. $13. Cowp. 422. 424 1. Term Rep. 3. 552, 2. Term Rep. 473 6. Com. Dig, «py. 
„% hibition”* (D.). 

(a) It was ſettled in the caſe of Dim- and the value of their reſpective ſhares iu 
mock v. Chandler, Hilary Term. 4. C a. the ſhip, in caſe ſhe ſhould be loſt in the 
that where there are ſeveral part owners voyage. Fitzg. 197. S. C. 2. Sta 
of a ſhip, and one or more of them fits $90.—Andthiscaſe has been fince reccy. 
her out for 2 voyage, the reſt of the nizedas law,, Ouſten v. Hebden, 1. WII 
owners may fue proceſs out of TuzcouxT 101.3 Blacket v. Annefley, 1. LA. Ry, 
OF ADMIRALTY to arreſt the ihip, and 235. 3 Menetone v. Gibbons, 3. Term 


compel the owners engaged in the ourfit Rep. 267. z Smart . Wolf, 3. Tem 
to give in ſecurity there to anſwer to them Rep. 323. 


their ſeveral proportions of the ireight, 
*[ 163] | 2 | 
Caſe 234 The Queen againft The Inhabitants of Cluworth. 


The Oo _ HE 1NHABITANTS of the pariſh of Cluworth were indicted 
not a - =. - 
1 for not repairing a common footway, and ſubmitted by 
ed of not repair. Pleading guilty. Z 29% 

2 _ But Tit Cover, before they would ſet a fine, would be certi- 
whether it is of fied by ſome of the juſtices of the peace of the neighbourhood that 
is not repaired. the way was ſufficiently repaired ; which they did. 

S. C. 1. Salk. 358. 3. Com. Dig. Chinuin”* (D. 6.). 


A en PEN Curiam. If one be found not guilty upon an indictment 
a go, on for not repairing a highway, he is quit for being fined ; but: 
_—_— - diſtringas in 52 ſhall $0 to the ſheriff againſt him till be 
the dender tas certify that the way is repaired. 

been fined. 

Perſons ung And by HoLT, Chisf Juſtice, If one have land adjoining ona 
navigable rivers navigable river, every one that uſes that river has, it occaſion be, 
r a right to a way by the brink of the water over that land, or far- 
— i = ther in if necelfary. 

Ante, 3. 149. 3. Com. Dig. © Chiminꝰ (D. 4.). — But ſee the caſe of Ball v. Herbert, 3. Term Rep. 
253. that the public are not intitled at the common /awv to tow on the banks of ancient navigable rivers ; 


it better than it mind before. 
was.—S. C. 1, Salk. 358. Ante, 3. 149. Jones, 296. Ld. Ray. 725. 858. 116g. Sayers 93. Dougl 719- 


Sexton's 


Eaſter Term, 3. Queen Anne, In B. R. 


Sexton's Caſe. Caſe 235. 


N ADMINISTRATRIX owing money to A. as ſuch, but A warran of 
A nothing in her own right, was arreſted by him by a writ, e given by 
without naming her adminiſtratrix ; and ſhe being thus under (1 2 g g 
arreſt, gave a warrant of attorney to confeſs judgment: where- by the inteftate 
upon judgment was entered, and her goods taken in execution, under ere 


And all this appearing by THE MASTER's report, though there ght f ud 
had been an attorney bye at the executing of the warrant of attorney, Ante, 85. 
the judgment was ſet aſide for irregularity, and reſtitution awarded; Salk 
for ſhe was in cuſtody without any foundation, and under that — i. 
terror gave the warrant, PER CURIAM. Cowp. 141.282, - 


The Queen againff The Inhabitants of Newnham Caſe 236. 
Murrey. 


AN ORDER OF JUSTICES was, WHEREAS complaint has An order of re- 
« been made to us by the churchwardens, &c. of A. that B. oval muſt ad- 
« came to ſettle in ſuch a pariſh contrary to law, therefore they — that hs 
« ordered him to another place.” | MS 1 Ss 
And it was quaſhed, for want of an adjudication that he was pom mag 
likely to become chargeable, Sy _ 


4%: 478, 479. 491. Carthew, 28. 223. 365. 396. 516, Kc. Stra. 142. 393. 698. 2. Bott 
P. | 
| *[ 164] 
The Queen againſt Gold. - Caſeag7. 


OLD was indicted, for that one A. a poor boy being ſet out to An indidtmene 
him as an apprentice, purſuant to the ſtatute 5, E£/:z. c. 4. he les for &jboging 


vi et armis refuſed to provide for him. _— + SE 
It was moved to quaſh it : ceiving and pro- 
* — indi viding ſor A poor 

FixsT, * Becauſe it was not a matter indictable. apprentice, pur- 


SECONDLY, In caſe it be indictable, there ſhould have been — 


frit an application to a juſtice of peace, and after an appeal to the a mn-fraſexce, it 

{cf10ns, and then perhaps for diſobedience to ſuch orders an indict- ought not to be 

ment would lie. | — id wi a ar- 
Tump! v, It is laid to have been vi et armis, which is abſurd, g G + 

it being for a nonfeaſance. . ö | 338 * 


PER CURIAM. If this had been the caſe of a common appren- Rem. » 
tice, an inditment would not lie (a). Indeed formerly it has been x. Sails, 66, 68. 
held generally, and by all the Judges in Pyne's Caſe (b), that the Poſt. 164. 
2 not compel a man to take an apprentice upon the 5 | 
N — I 7 
43. Elia. c. 2. ; but ſince the contrary opinion has pre- gun 8 
; * 2. Burr. 799. 83% 


% See Rex v. Trevilian, 2. Stra. 1268. 0% 3. Keb 628. 636. 354. 


"0 | vailed, 


Eaſter Term, 3. Queen Anne, In B,. R. 


Tun ry vailed (a). And then when we allow them ſuch power, of 
againſt | ſary uence we muſt allow an indictment for * 
their orders (Y), either in not receiving, or receiving and after 
». Salk. 491. turning off, or not providing for ſuch apprentice. And thou 
1. Sid. act of parliament preſcribe an eaſier way of proceeding by com- 
— wh plaint, as is urged, yet that does not hinder an indictment (e). 
> Aa the vi et armix in this caſe be abſurd, yet it is only 


And Tye Counr refuſed to quaſh it. 


() The King v, Fairfax, 3. Mod. perſons to whom they are fo appointed to 
270. $. C. 1. Show. 756.—See alſo Rex be bound, fall receive and provide for 
v. Croſs, Comb. 28g. ; Rex v. Fleet, them according to the indenture, ſigned 
Cald. 31. ; Rex v. Clapp, 3. Term Rep. and confirmed by the two juſtices of the 

+ 3 Rex wv. Tunſtead Happing, peace, and alſo execute the other part of 

Term Rep. 523.3 Rex v. St. Nicho- the ſaid indentures : and if he or ſhe ſhall 
las, Nottingham, 2. Term Rep. 726. refuſe to do ſo, oath being made thereof 

J) See Rex v. Balme, Cowp. 648. by one of the churchwardens or overſeer 

c) The 8. & 9. Will. 3. c. 30. enacts, of the poor, before any two juſtices of the 
that when any poor children ſhall be ap- peace for that county, &c. he or the ſhall 
hointed to be bound zpprentices, purſuant forfeit for every fuch offence the ſum of 
to the 43. Ele. c. 2. . 5. the perſon or Txx ron. See alſo 32. Cen 3. C 57. 


Caſe 238. Caly againſt Hardy, Golſon, and other Juſtices of the 
Peace of the Town of Ipſwich. 


If a forcible en- THE MAGISTRATES of the town of 1pſwich had a mind to turn 
try be commnit- I the clerk of the marker out of his place, and procured a 
A forcible entry to be made upon THE MARKET-HOUSE to get the 
. pofletion thereof from him ; and the juſtices of the ton being 
fuſe to enquire as was ſuggeſted, in the faction, would not inquire of the force. 

1 Hor r, Chief Juſtice. If all the juſtices of a corporation are 
by the jade of concerned in a force, and will not enquire of it, the next juſtices 
the ag of the county ſhalldo it; for the denying to do it is a'forteiture of 


4 C. ante, x39. their exemption from the county. 2 

$. C. Honk, . 12. Mod. 403. Stra. 1184. 1173. 1222. 

A mana And here a mandamus was granted jointly and ſeverally to all the 
Gus as — juſtices of the town to inquire of the force, for THE Cob 
2 corporation Ou ſuppoſe them all guiltitg. 
jau and galt ie enquire of a forcible entry.— S. C. ante, 139. 


Caſe 239. The Queen againf Tutchin. 


If perten for- UTC HIN was the author of a ſeditious paper called © Tar 
render on 2 pro- 46 OQBSERVATOR,” and an order of the houſe of commons 
Cn — — againſt him for apprehending him, and likewiſe A PROCLAMA- 
on a charge of miſdemeanor, the ſecretary may bind him to appear in the king's bench, but not to bis 
behavieur.—S. C. pct. 268. S. C. 1, Salk. 53. S. C. Holt, 424. S. C. 5. St. Tr. 3. 

>. C. 2. Le. Ray. 1661. Poſt. 268. 1. Salk. 48. 2. Salk. 699. 5. St. Tr. 544+ 
4 #8. 5 0 RT: © = 3 . 3 
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TION, 
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with a reward for taking him up; but he abſconded a Taz Quzuy 
— did not deſiſt from writing on, vary ſcandalouſly, = o 
the Government. And now at laſt he * ſurrendered himſelf to 
THE SECRETARY OF STATE, who bound him to appear here 
the laſt day of this Term, and to his good behaviour in the mean 


ume. 
An information being now filed againſt him, he, by his Coun- 
ſel, prayed time to plcad till next Term. | 
Pxx Curiam. If he had been ſummoned, and had not 1 « perſon furs 
„ but had been brought in upon the capias, he muſt have _— 8 
inſlanter; but appearing upon his recognizance, he ought uglemeaner, h 
to have convenient time: and now he muſt renew his recogni- may, on remov- 
zance here, that is, give new bail, or the ſame, if good, may enter ing his recogni- 
into a new recognizance ; and though we do record his appear- ce, have time 
ance now, and give him leave to go look for bail, yet if he do not . che in 
come fitting the Court, we may call him, and record his default: on , ca, he 
and we cannot well bind him to his good behaviour ; for it is not muſt plead is« 
uſual, when we proceed in order to convit a man, to bind him to fee. 
his good behaviour in the interim. 


Gawdy again Pickerſdale. Caſe 240. 
EMOR or A JUDGMENT againſt an executor in Rippon An inferier cours 
Court. may amend er- 
rors ot fact in the 


The verdict gave the plaintiff three pounds damages, one record by the 
tilling coſts, and five pounds ten ſhillings de increments : and minute-book. 
judgment guad quer. pred. ſummas attingent. to ſeven pounds, &c. ,, 128. 
de bonis teſtatoris, ac fi de bonis propriis of the defendant. x. Salk. 47. 37 

Pex CuxIam. We will not ſuffer them to amend = error 1 3) 
in knowledge or {kill by their books of minutes; yet we will allow Cowp. 407. 
amendments of errors in fact in the record by the minute-book, if x. Term Rep» 
it appear upon examination to have been originally right in the 783. 
book, and not made for that purpoſe. 


And HoLT, Chief Juſtice, remembered the caſe of Sanderſon v. 
Laniere (a), where in error on a judgment in the court of North- I 
ampton they would not ſuffer them to amend 2 fuit into | 
præceptum eft ; yet in the ſame caſe there were but eleven j 
named in the record, there being twelve in the book, they ſufered 
them to amend that. 


(a) 3. Salk. 344 


Q 4 EASTER 
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AT 
The Sittings 


BEFORE 


7 


Sir John Holt, Kat, Chief Juſtice 
or 
THE COURT OF QUEEN'S BENCH. 


*[ 166] 
The Warden and Company of Sadlers of London Caſe 241. 
againſt Jones. | 5 


T* COMPANY OF SADLERS brought debt upon the ſtatute f = fiatute de- 
being @ he did make five hundred ſaddles i 5 ſheep, 
1 wars bejng, cop 


ciently ially, contra formam flatuti, and ſo became « or tawed, and 
indebted to them in the forfeiture. | o 
« ſhall re- 

Upon evidence the caſe was thus: « puted and 


The King of Portugals envoy reſiding here, directed the * lather,” and 
defendant EY — hundred faddles for war, for the uſe of there are two 
the king his maſter, after the pattern of a ſaddle brought for that uu df tawings 
purpoſe from Portugal, the ſeat whereof was covered with goat- 8 ms 
ſkin, and ſtuffed on the outſide with ftraw. The defendant made on, and the other 
ſome twenty ſaddles in imitation of the pattern, but covered the ſeat wet, by a prepa- 
vith white allumed ſheep ſkins, and inſtead of ſtraw ſtuffed them nen of fak and 
with hay on the outſide. The Company finding this matter un, a theep- 
applied to the envoy, informing him of the cheat put upon him; who ,; 
thereupon countermanded the defendant for ſome time, until he lum 
tad examined and compared his work with the pattern, and after within 
ordered him to go on, which he did. The ſaddles were all made, Ting of the 
| aforeſaid, paid for, and ſent to Portugal. f | 


This ation was now brought for the penalty, 


* wy 8 tr b , 0 (RS _ l —_— 
- 3 wy K — #0» — 16. 


ror dr. d ge- them; and if this kind of ſheep- 


Faſter Term, 3. Queen Anne, At Niſi Prius. 


T Wann THE FIRST QUESTION was, Whether © allumed ſheep-ſkin" 
an» ConratyY were « leather” within the act? And it appears by ſect. 49. that 
La 3 it is * if tanned or tawed. And it appearing by evidence tht 

_ againf there are two ſorts of tawing, one dry, which leaves the fur 
Joxzs. the other wet, which is done with ſalt and allum, it was cley 
ſheep ſkins allumed were leather within the act. ö 

If a ftatute e- TE NEXT QUESTION was, Whether it were p for 
vat, * that uſe that it was put ws 8 _ if A — 
hs employing it improperly would bring the defendant within the 

4 IT. words, not ſubſtantially and ſufficiently made up ?” 


„ wares b* Hor, Chief Juſtice, as to this (aid, that if the jury would 


Kade tut. think it improper for that uſe, he would have the reſt found ge. 
« ciently and cially; for if theſe words (as it was urged) were only applicable 
« fubturtialy to the making-up and workmanſhip, without regard to the ma- 
* ſhall dekable terials, that-being provided far by other clauſes of the ſtatute, x 


1 ea Ge fadler, he faid, who has bought good leather according to the fla. 
1 


ſcribe the man · tute, and ſuffered it to rot, and worked it up into ſaddles, &c. 
1 would be diſpuniſhed by that conſtruction. 


dude, Cl. SECONDLY, He faid, that the meaning of the ſtatute was ts 


who uſes keather prevent people's being cheated by having ill goods put upon 
- ſkins was not accorcing to the 
cording to ſtatute, yet if the buyer knew it, and were ſatisfied therewith, it 


_ _ 5 would be no crime ; for the ſtatute did not defign to take away 


nalky; ifete leg any man's liberty of uſing what he pleaſed, that is, buying and 
s ſatisfied with contracting for what he pleaſed, 


the commodity | 
| But THE JuRy found for the defendant generally. | 


Freemen of a Nor E, In this caſe three of the Company were disfranchiſed to 
Company Gf. be legal evidence, they declaring upon a voir dire that they had ng. 


— W aſſurance of being received again. 
74671 
I 
Chi 24. Neal agaigſt Goulſton. 


Debt upon a TYEBT vrox a Boxp conditioned for payment of money, and 


| band not ſpeci- D therefore to be ſpecified in taxation according to the late af 


fed in taxation of parliament. 

agcording to a | 

late act. By Horz, Chief Fuftjce, upon evidence. If whe cerrificat 

Putt. 184. produced bear date in due time, 1 will not doubt but that it was 
then delivered, or now, that it bears but a very late date; yet if 
you prove that it was taxed in due time, it will ſuffice ; or, laſtly, 
if it has not becn taxed in due time, yet if you have a falh to 
produce that you have paid the double tax for the penalty, it wil 


And the plaintiff failing in all was nonſuited. | 
And bere Hol r, Chief Fx/tice, put the caſe, where an obligee 


hag been beyond ica all the while ; but reſolved nothing as to that 
N 5 Qtbourn 


Faſter Term, 3. Queen Anne, At Niſi Prius. 


Oſbourne againſt Hoſier. Caſe 243. 
EBT was brought upon a fingle bill for payment of two = of 
' hundred and thirty pounds on demand. —— 


Upon non eft fuctum leaded, one of the ſubſcribing witneſſes 1 ol 
was produced, and gave full evidence of the enſealing and delivery 
of the bond. 8. C. Holt, 194. 


On the other ſide was produced a perſon of the ſame name and 
ſurname with the other fubſcribing witneſs ; who acknowledged, 
that the hand was very like his, but that it was not his ; that he 

never knew either of the parties, nor the other witneſs, nor could 

the other witneſs ſay that he was the man ; and both their reputa- 
tions being made good in proof, 

HoLT, Chief Fuſtice, ordered them both to write their names, 
and thereupon left it to the jury, who found for the plaintiff. 


And here HoLT, Chief Juſtice, ruled, that this being a ſingle In debt ona fin. 
hill, it needed no ra according to the late ſtatute, becauſe - — —— 
it did not carry intereſt, yet directed the jury to give damages, e may be 


magez.—5. Com. Dig. Obligation” (C.). 


And where it was objected, that it was payable on demand, and Wantofdemand 
that no damages or intereſt incurred till demand, and none was _ —_—_ 


N Ante, $5. 
HoLT, Chief Fuſtice, ſaid, that could not have been taken Poſt. 134. 
advantage of upon © non eſt fattum,” or any other collateral iflue, 
but ſhould have been p . 


* 
(a) But fee the caſe of Swire v. Bell, 5. Term Rep. 351. F168]. 


The Queen againft Carter. Caſe 244- 
(CARTER was indicted for a wilful and corrupt perjury ; and it an indictment 
the indictment, reciting THE RECORD. of the trial at which it for perjury, in 
w3s ſuppoſed the perjury was committed, being a feigned iſſue out ; Le hoy 
of chancery, ſet forth, that there happened a diſcourſe between my gn 


Lord Wharton* and Sir V. R. R. S. R. R. and J. S. concernin I a 
the boundary of certain lands; and my Lord Wharton affirmed A. tween 4. 3. 


A. 
to be a boundary; the faid Sir V. R. R. S. and J. S. and C. and it 
afirmed, that A. was not the boundary. Whereupon a wager . 
was laid, and mutual promiſes were made between the Lord duced in oi. 
Wharton and them the faid Sir W. R. R. S. R. R. and FJ. S. dence the 
And now at the trial of the indictment this variance was aſſigned —— 


between the record they took upon them to recite, and the indift- . ah K. w 


axe is fatal —S. C. Holt, 347. 5-#1od. 343. 349. 4. Burr. 2269. 2. Hawk. P. C. ch. 69. C 22. 
*. Salk. 374. 2. Salk, $14- 2. Sid. 106. 237. 377. 454. 1. Ven. 182. 370. Hob. 35. & quere. 
Hab. 59. Farefl. 101. 1. Sid. 148. 153. 217 Raym. 74. 1. Keb. 531. 2- Salk. 660. 10. Mod. 
194. 12. Mod. 139. 511, Ld. Ray. 257. 887. 1221. Cory. 43. Stri-y21. 1230. 1. Peer. Ws. 
$68. 3- Peer, Wins. 196. 244. 311. Is | | 

ments 
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Tux mn ment, that the affirmation that A. was not a boundary was in 
exanft the record laid to have been by Sir N. R. R. S. R. R. 2 11 

b. 

in the 


Car. 


whereas the indictment laid it to have been by Sir . R. 
and J. S. omitting R. R.; fo this record now | 
court was not the record deſcribed in the indictment. 


And this ſeemed. good exception: for by Horr, Cie 
Fuftice, If you bring an aſſumpfit againſt two, and give evidence 
y of an g ſumpſit by one, you are gone. 
« Barrep” for ANOTHER VARIANCE was, that in one of the denomination; 
*1 * Barnep,” and of lands in the record it was Barnap, and in the indictment 
1 . Barnep (a). 
: * entali,” are Another word in the record was orzentats, and in the indictment 
Nr | 
di&ment for per- A ing 1 I 
gate na 3 being in the deſcription of the record ſeemed 
card cf the trial. 
Inperjury,ifthe But ANOTHER FAULT yet groſſer was, that the record of the 
record of the trial at which the perjury was alledged was not entered up; ſo it 


trial be : 
— did not appear that ever there was a trial. 


| notbeprovedby Hor, Chief Fuftice, denied the minutes of it for evidence, and 
the minutes, quoted a caſe where a rank perjury had gone unpuniſhed for ever 
for that omiffion ; for that he ſaid was final, ſo as the party cauld 

never be tried thereon again. | 


An acquittal for But in this caſe he ſaid, that by reaſon of the other exceptions, 

a -_ — the indictment being inſufficient, they might indict him anew; 

not be pleaded for an acquittal upon a bad indictment would not be a plea toa 

in bar to a ſe- good one {b); whereas if the indictment had been good an 

cond inditment acquittal upon the laſt fault had been peremptory (c). And here 

—4 Gmeof- the indictment being brought to trial by the defendant; if he have 
made it up variant from what it is upon THE PLEA ROLL, al 
acquittal upon it will be void. 


ned by not hereby he was obliged to bring down the indiétment to 
or X 


— 


trying the cauſe. 


Tf there be > ins & 122 
naw. And whereas here were two indictments againſt the defendant, 


eaint a defend. and be had brought them down both, and put them into court, he 
ant for perjury, NOW, to bring which he pleaſed on firſt, withdrew one of them. 


— ore HoLT, Chief Juſtice, ordered him to put it in again. 


neral may enter a ll fei, d fo force bim to bring on the other ; but a defendant cannot in fuch 
caſe wittd-aw one of them. 4. Com. Dig. . Inditment” (M.) 


(a) See Williams v. Ogle, Stra. $2g. (c) Rex v. Fenwick, 1. Sid. 153 
(4) See Rex v. Burridge, 3. Peer. Ws. 439- * 
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Hor r, Chief Juſtice. It is true, the queen has that election Tr Ogre 
where ſhe brings on her cauſes herſelf, but here the de- againſt 
fendant brings it on, and he is to do the firſt act, and therefore I- 
has his election; but if you will enter a non prof. upon that which 

they deſire to bring on, you thereby inforce them to bring on the 

other, But to ouſt all“ controverſy, the defendant having put in * [| 169 ] 
that which he would prefer firſt, it was firſt called. 


Norte, Another exception was, that the record of the original a miſtaking of 
« MEMOR An guad apud W. coram domina regina the record in 
4% loHANNRE HoLT, Milite, Capitali Juſtic. &c. et ſociis ſuis, Which perjuryis 
« 2 whereas there is no court ſo ſtyled, but it ought ſuis, aſſigned, is fatal, 
ceram demina regina only. 


Muriel againf Tracy, Jenkins, Chamberlain, and Caſe 245. 
| Cornwall. | 


AN ACTION UPON THE CASE in the nature of a conſpiracy, E © declaration 
wherein the plaintiff declared, that the defendants, per conſpi- dor d. Malicious 
rationem inter eos habitam to vex and oppreſs him, did, prætextu charge three 

evjuſdam warranti from SX Stuon LoveLL, Recorder of perſons, one of 
London, wherein the plaintiff was charged by the oath of one {by whom was the 
to have aſſaulted the ſaid Abby on the highway, with intent to rob Jute of the 
and murder him, arreſt him the rlaintif, and carry him before — ng 
Chamberlain, a juſtice of peace, who, ex perſuaſione of Tracy, gally to arreſt 
refuſed to bail him, though good bail were tendered, and fo andimpriſon the 
Chamberlain committed him to the priſon of THE GaTEHousx, Phintifl, the 
where ſuch and ſuch ſums of money were extorted from him. 9 22 ng 
But it was not ſaid in the whole declaration that it was without 2 
probable cauſe. the circumfances 


Upon evidence before HoLT, Chief Fuſtice, it appeared, ofthe caſe ; but 


an aſſault and battery, but nothing more was done upon it. Six _ 2 
that from i 


loon as they took him, which accordingly was done. And Tracy 193. 
informed Chamberlain that he bad adviſcd with THE RECORDER C. Hot 766, 


1. Salk. 14, 15 Mod " 
% ; . 349. 406. 1. Saund. 123. 230. 4. Co. 14, 15. 5. Co. 56, 57. 2. Mod. 
16. ' Cant. 417. Skinner, 44. 3. Mod. 45. Ld. Ray. 81. 278, ; ts 
they 
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— they were of opinion it was not bailable; whereas in truth he never 
Taser, did aſk the queſtion : whereupon Chamberlain refuſed bail and 

— committed him. Tracy followed him to gaol, and directed the 
nauzzx- gaoler to uſe him ſeverely, and to iron him. 


LAIN, AND : 4 > 
Con Hol r, Chief Juſtice, As to Chamberlain, he was to bl 
„ ienerance, but there is no reaſon to find him guil — "rs 
evidence (a): but for the reſt, the circumſtances of the evidence 

ſhe w it to be all one chain of malice; and if the declaration were 


[C150] good, the evidence would maintain in it. 
#* But the exceptions taken to the declaration were: 

If a decharatiin FrigsT, That it recited a warrant variant from that on which 
for a malcious the plaintiff was arreſted ; for the recital is abſolute and poſitive 
be that the oath was, that the plaintiff had aſſaulted Aby with intent 
« with intent © rob and kill him; but the warrant was with intent to rob and 
« 25 rob,” and Kill him, as be believes. 

No great heed was had to that objection z. but Hor r, Chief 


A declaration f. SECONDLY, That the declaration ſuppoſed the arreſt to be 
a malicious pro- without a legal warrant ; for it was, that prætextu cujuſdam war. 
fecution, ſtating ranti, and proetextu was the ſame as colore, and that muſt be taken 


that the plai - 
— n as if no warrant had been. 


© by preteace of But that was over-ruled ; for there being an ill uſe made of this 

« n n i; Warrant, though it were legal, ſure that were prætertu of a war- 

good. _ | 

Adeclarationfor THIikDLY, If it be taken to be a warrant, there can 

a malicious pro- be no conſpiracy in taking up one by a warrant, eſpeci 

ber eo ker thay it not being laid that the warrant was taken out without 

it was without 4. 

Horx, Chief Juſtice, upon this exception, willed them to with- 
draw a juror, for he held the declaration ill for not alledging it 

. Vent. 36. to have been without probable cauſe. | | 


And to this the parties conſented. 


In an ation of Nor, Here, by HoLT, Chief Juſtice, This being an action 
conſpiracy, one on the caſe in nature of a conſpiracy, all might be acquitted to one, 
may be de and he found guilty. 

. other acquitted.—N. B. 277. A. 278. K. 2. Saund. 230. 1. Vent. 12. 18. 23. 4 ib. Ant, 
16. Cro. Car. 239. 3 Mod. 220. Stra. 144. 193. 1237. 1. Will. 210, 5. Mod. 46). 
Bull. N. P. 24. 3. Hawk. P. C. ch. 72.1. 8. 


(a) For caſes in which the Court has 692.— But if a party be injured by their 
refuſed to grant informations againſt juſtices miſtake or ignorance of the law, an action 
of the peace for ignorance, vide Rex v. lies, 2. Hawk. P. C. ch. 15. . 1 
Young, 1. Burr. 556. 3 Rex v. Cox, Green v. Bucclechurch, 1. Leon. 323. 
2. Burr. 785. ; Rex v. Palmer, 3. Burr. They cannot however be puniſhed both 
1162. ; Rex v. Jackſon, 1. Term Rep. criminally and civilly for the ſame offence, 


653.3 Rex v. Holland, 2. Term Rep. Rex v. Fielding, 2. Burr. 7% Oliver 


—— — it... _— ko —_— 
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Oliver againſt Vernon. Caſe 246. 
ROVER for fourteen lemon- trees, and the ſtatute of Limitations Trover will lie 
Ti 2 


On evidence at 11 prius, before HoLT, Chief Fuſtice, it garden. 

that the plaintiff obtained leave from my Lord Brudenell 8. c. Holt, 332. 
above fix years before to have the trees ſtand in his garden at Ttuit- Ld, Ray. 276. 
tenham, and that his lordſhip's gardener might take care of them; 
that afterwards my Lord fold his garden, with all his trees therein, 
to my Lord Portland, who afterwards ſold the 22 and what- 
* from my Lord Brudenell, to the defendant, and that a 
demand and refuſal within ſix years was proved upon the defendant. 


Ir was OBJECTED, that the gardener, who received the trees 1, perfon devire 
irſt from the plaintiff, and continued gardener all along, and looked — let his 
after and reared the trees, could not be a witneſs ; for that he, in ſervant take care 
caſe he proved a title in the plaintiff, would thereby intitle him- *820ds,the fer- 
ſelf to an action for his labour and ſkill employed in rearing up eye ING 
the trees; whereas if it went for the defendant, he was to have plaimiff in wo- 
nothing. ver againft his 

But this was over-ruled by HoLT, Chief Juſtice, —__ aſfig- 


 Finsr7,, Becauſe if the gardener took care of them as my Lord 
BrudenelPs ſervant, he was to have nothing for his pains from the 
defendant. 


SECONDLY, If my Lord only gave the gardener leave to do it for 
the plaintiff, the gardener then was fo far the plaintiff's ſervant, 
* but a ſervant was a good witneſs for his ®[ 171 J 


He ALSO HELD, that theſe trees being in boxes, and ſeparate Trees in a gar- 
from the freehold, could not paſs by the grant of the garden, nor by den do not paſs 
the words © all his trees therein,” for they were not his trees, — 
that is, my Lord BrudenelPs. Nay, it would be hard to compre- they ſtand. 
hend them by conſtruction within the grant, if the words had been 
© all the trees in the garden,” without there were a ſchedule 


of the trees intended to paſs, and the plaintiff's trees mentioned 


But HE AGREED, if they had been conveyed by my Lord 
Brudenels grant, that had been a converſion, and being above ſix 
ears, the iſſue would be againſt the plaintiff, 


And beſides that, the grant of the garden was a determination 1f 4 licenſe g. 
of the licence given to the plaintiff, and that the grantee might to put trees in 
diſtrain the trees damage feaſant ; but he having not done fo, but ED — 
ſuffered them to continue, was ſo far from à converſion, that it was garden to D.and 


evidence of à licence by him. D. continue the 
And he faid, that by grant of © all a man's trees,” apple tree: 22 

would not paſs. 2. | renexwal of the 
And the plaintiff had a verdict. | Cantery 21, 
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Caſe 247. - Robiſon againſt Goſnold. 


A huſband is HUSBAND diſcovering his wife to be a 
4 A woman, goes away from her, and ſhe, after rr 
kis wiſe during veral years with AN ADULTERER, was received into the plaintif, 
her cohabitation houſe, who entertained her as the huſband's wife, 
with him ; or if : . . . , 
- This action, being an indebitatus aſſumpſit, was brought apzi 

her againſt 
= doors or if the huſband for lodging and dieting the wife. 
he receive her 0 . . 
back after HoLT, Chief Juſlice, at nifi prius, held, that let the woman 
ration ; ＋ ever ſo vicious yet, while ſhe ill cobabit with the huſband, bY 
ſhe leave him, bound to 1 for her, and is liable to the ations of 
and live tg ſuch perſons as iſh her with them, for his bargain was to take 
. | has no- her for better for worſe. In like manner it is if the huſband turn 


ration, he is not her neceſſaries. But if the wife leave her huſtand, they that truſt 
kable. her after it is notorious that ſhe has left him do it at their peri, 
S. c. 1. Salk. and ſhall not thereupon charge the huſband (a). 


S. C. And he ſeemed to be of opinion, that if a wife had run a 
— from her huſband, and r 
x. Salk. 116. received her, or came after her, and laid with her but for a night, 
— chat would make him liable to the debts. Like the caſe where 3 
. wife elopes with an adulterer, though ſhe thereby forfeits her 
4. Vent. 1 dawer, yet if the huſband will of his own accord receive her agai 
55. aſl : agan, 
—— have her dower again (6). 
. 337- 


361, &c. 2. Sid. 109. 425. 1. Bac. Abr. 295. 11. Mod. 241. 12, Mod. 244. 372. 604. 
Gilb. EL R. 152. Stra. 647. 706. $75. 1214. 1222. Ld. Ray. 444- 1006. =— 


| 
a) Sed e, unleſs the wife have 33. 3 Barwell v. Brooks, Cooke's B. L. 
« maintenance. See Sparrow v. 436. ; Corbet v. Polnitz, 1. Term Rep. 5. 
Caruther, 2. Bl. Rep. 197. ; Hatchet v. {b) See the caſe of Manly v. <cott, 
Baddeley, 2. Bl. Rep. 1195. ; Ringſtead 2. Mod. 124. and the caſes cited in the 
*[ 172] 


v. Laneſboeough, Cooke's B. L. 3d edit. note at the end of that caſe. 
Caſe 248. * The Queen again Coteſworth. 
Spitting in the TH INDICTMENT was for a battery upon Doctor R. The 


2 evidence was, that the defendant ſpit in his face. 


s. C. 3. Salk. HorLrT, Chief Fuſtice. It is a battery, | 
191. Ante, 149. . Keb. 545. 1. Mod. 3. Trem. 270. Carth. 280. 4gt. 1. Bac. Abr. 154 


„ affexis” HoLT, Chief Juſticc. Though one cannot juſtify a battery 
may be gven in by ſen affault demejre, by pleading it to an indictment, yet he may 
evidence en. gie it in evidence upon a net grilty, and he may be thereupon 
2. Bac. Abr. qu 

135, 156. 


* 
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Hutton again Manſell. 


\ N ACTION ON THE CASE was brought, laying mutual pro- © 

A miſes of marriage between the — and the defendant, reg; 2 

and a breach in the man, who was in this caſe the defendant. maintained, 
Upon evidence, an expreſs promiſe was proved upon the man, — | 

hut none on the woman's ſide. 


Hor r, Chief Fuſtice. If there be an expreſs promiſe by the 
nan, and it appear that the woman countenanced it, and by her 
10ions at that time behaved herſe .f ſo as if ſhe agreed to the mat- 8. c. Holt, 458. 
ter, though there be no actual promiſe, yet that ſhall be ſufficient 1. Salk. 24. 
evidence of a promiſe on her ſide. And he remembered a caſe in * SK. 437» 
which he hed been a Counkl in the time of Monraco, Chief __ 
Baron, where it had been ſo ruled upon evidence _ his , Lev. 65. 
client; and being diſſatisfied then therewith, he put caſe to 5. Mod. rt. 
eminent men of thoſe times, who all concurred in opinion with Str. 938. 


Ld, Ray. 326. 
tut CHIEF BARON (4), 12. Mod. 214, 


1. Bac. Ab 168. 


10) See the caſe of Harriſon v. Cage and his Wife, Cartk. 467. 8. C. 5, Mod, 
. 8. C. 1. Salk. 24. 


Voz. VI. R 
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| | 
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* Genner againſt Sparks. Caſe 250. 


ENNER was a bailiff, and having a warrant for Sparks An arref# muſt 
came ta his houſe, and finding him in the yard, told him be by corporal 
that he had a warrant for him, and pronounced the word — ronch- 

arret, but did not lay his hands on him: whereupon Sparks — — 

ſnatched up a pitchfork, and kept off the bailiff, threatening to therefore if a. 

kill him if he came nigher ; and thus retreated into his houſe, bailiff only A 

. the door againſt the bailiff. Upon all this appearing on = — b 

the defendant 
Conyers moved for an attachment upon the matter againſt 
Sparks, ſuppoſing this to be a reſcous, or at leaſt a great contempt of _—_— 


will not grant an 
queen $ Writ. attachment for a 

, TI, reſcue ; for he 

But yxx rorau Cun ian, Here was no arreft, the bailiff G not legal 


having not laid hands on tne defendant ; for his ſhewing the aretted. 
warrant, and pronouncing the word © arreft,” without touching 3 C. .. S5 
him, was no more an arreſt than it would be one if a bailiff ſees a Ante, go. we. 
man look out at a window, a pair of ſtairs or two high, and tells Poſt. 2x0. 
him be has a writ for him, and ſays, that he 2 him; and 1. Mod. 386. 
therefore in ſuch caſes the bailiff cannot break the houſe to come 7. Mov 8 
at the perſon, as he could lawfully do if he had been his priſoner, * *. 
and had eſcaped into a houſe frbm him. 


R a But 


7 ein re PER > Oe. Ae 1 A 
. = = — — 


ant appears and diminution; and has a certiorari, Whereupon « variant eriginal 


% 
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A bailiff, after But 1T was AGREED, that if here he had but touched the 
an arreſt, may Jefendant even with the end of his finger, it had been an arref 
— — OAgSY and he might hide broke the houſe after wards to ſeize upon him (a), 

pri- : 8 . * | 
ſoner. and an attachment mignt go tor the reſcout; as if a bailiff have 2 
Poſt. 217. warrant againſt a perſon who is in a houſe, and lay hand upon 
*[ 174] — _ was; ap, yrindow (5), þe may afterwards break the houſe 
Skin. 8. Salk. 79. . Hale, 459. Ld. Ray. 1028. Foſter, 319. Cowp- 3. 2. Hawk. P. c. 
ch. 14. f. 9. 2. H. BL Rep. 120. K | 


A ſheriff's H- IT was LIES WISE AGE the bailiff had the i 
cer is 2 of the law; and therefore i be dad n 
bythe Þw 2 3* been killed by the defendant, it had been murder in bim (e); or i 

hid dey: the defendant had beat or burt him, he might have his action (4) 
$59,360. Or in this caſe, if the defendant were within reath of the bail 
— Term Rep. When he pointed the pitchfork at him, he might have his aQion of 
2736 © aſſault againſt him BY ſo if he had prefent a gun at him at ſuch 
a diſtance as the ſhot would reach him. | 


And PEr CuRIan, the motion was denied. 


(«) RM a baihff jp execution on meſne (e)] Ses 5. Co, 93. 1. Hale, 
CL er oe ef 2. Hale, 177. prog, Py or gb; 
| apartment if he hay firſt gained Foſter C. L. 311. 319. and 1. Hawk. P. C. 
a peaceable entrance at the outer door of ch. 31 f. 58. 
the houſe. Lee v. Ganſel, Cowp. I. (d) 
(5) 2. Roll. Rep. 238. Palm. 53. (% See 1. Hawk. P. C. ch. 6a. . 1, 


5 1 5 ** 


Caſe 251. Barnaby againſt Sanderſon. 


If the want of ERROR ON A JUDGMENT in the common pleas, and the want 


nt wigiatte of: ef an original afhgned for error. 


and the defend- The defendant comes in ad audicndum erreres, gratis; alledges 


altedges dimine- is certified; at the da given he comes again, and ſuggeſts a right 
— original of ſuch a Term, and prays a — ror — that, 
ed, a variant - and plcads g ix nulle of erratum.“ : 
— 5 — All chis fact appeared on the report of the maſter. 
n Hor, Chief Fufttce. The defendant is right in paint o 
originel Y 4 law; for Por 4 — below be of Faſter Fern, and after 
ther Term, and judgment a writ of error is brought here, and the want of original, 
have another or variance in the original, be aſſigned for error, and the defendant 
writ of cerfierar? alledges dim nution, the certiorart there is only to the ct bre- 
—_— e vium to certiſy an original of Zafter Term, viz the erm of 

| xecieeto Which the placita are ; and if he either certify that there is none, 
the plaintiff of or certify a wrong original, the defendant, in error, betore 
this ſuggettion, in nullo oft £74 atum pleaded, may ſuggeſt thaz there is an original 
rl, — of another Teri, viz. of Hilary, Afichaelmas, or other Term; 
be filed in the office, or the proceedings wil be irregular. —S. C. 1 Sk. 266. S. C. Holt, 277 
3. Salk. 264. 266. Poſt. 20% 235 Ante, 213. Skin. 419. 10.422. 2, Salle, 144. t 157, = 
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ard there ſhall go two certiorari's; one to the cuſtos brevium to 
certify that original, and another to the Chief Fuſtice to certify an 
entry of the contiriuances : and this has been carried further ; for 
if the cuſtos brevium return a wrong original, or a variant one 
bn the firſt certiorari, of the Term of which the placita are, he 
may ſuggeſt that there is a right original even of that very Term 

have a new certiorari; and when both originals are before the 
Court, they will intend that to be the right original which agrees 
with the declaration. 

To which all the reſt agreed. 

But becatiſe, in point of practice, there ought to have been notice 
to the plaintiff of this ſuggeſtion, and the new certiorar: ought to 
have been filed in the office, which was not done Here, ſo that the 
judgment by that irregularity was affirmed ſooner than otherwiſe it 

d have bee, THE CourT diſcharged the rule for affirm- 
ance of the judgment; and directed the defendant to proceed 
regularly. : 

So he was forced to move to have it read as a record again, and 
have it made 4 conſilium for to come regularly on. 

And the judgment was afterwards affirmed PER TOTAM Cu- 
NAM. 


The Queen againſt Criſp. 


(CRISP was indicted, for that there being an account ſtated 
between him and F. whereby he was indebted, in ſuch a ſum, 


to A. which account he ſigned, he got it into his hands per falſat * 


tt ſiniſtras infinuationes, and vi et arm:s tore it, cant ta pacem, &r. 
Eyrxes moved to quaſh it: 
Fiasr, Becauſe it was a private cence, not indictable. 


SECONDLY, Becauſe the indictment did not ſhew 'whoſe the + 


property of the paper was. 


But THe Cour denied the motion ; for it is @ treſpaſs now 
ab initio. The property is his, who was intitled to the debt on 
- uy And they bid him try it, or demur to it at his pe- 
rt (a), 


(a) But it ſeems now to be ſettled, 2706. ; there muſt be ſuch an actus 
that an indietment will not lie tor a force as implies a breech of the peace to 
bare "treſpaſs, Rex v. Johnſon, 1. Will, make 4 treſpaſs an inditable offence, 
325. Sayer, 27. for the words wi et armis Rex v. Bake, 3. Burr. 1737: ; and this 
alone are not ſufficient, Rex v. Storr, degree of actual force muſt appear on the 
3. Burr, 16g8. 3 Rex v. Atkins, 3. Burr, face of the indiftment, Doug. 153. 


R 3 | Anonymous, 


BAA NAA 
E 
Sau baten, 


— — — a ca op my 


Trinity Term, 4. Queen Anne, In B. R. 


_ Caſe 283. Anonymous. 
* ER CURIAM. One may file 4 bil againſt an ATTORNty 


AN ATTOR- Te 


any day within the Term; and if there be four days of the 
rm to come, one may ſerve rules upon it that Term 1* 


t if the 


— 4 106. declaration be in Eafter Vacation (a), which is indeed a declaration 
of Eafter Term, the defendant ſhall have four days in Trinity Ten 

n. Salk. 544 to | | 

1 Mod. 43. plead. | 


21. Mod. 2. 12. Mod. 30%. Stra. 522, 524. 532. 1192. Tidd, 242. Dougl. 312. 


Abatement maſt And one is not confined to 


be pleaded with- 

io Jar derotthe erbat the whole Term of 
expiration of the 
Term in which 


four days to plead in abatement, hut 
which the declaration is delivered; but 


if he has four days in the Term of which the declaration is, be 
ſhall not plead in abatement the next Term (5). 
the declaration is delivered, — 2. Salk. 515. 517. 519. 1. Salk. 1. Lut 44 


(See Dodfworth v. Bowen, 5. Term 
Rep. 325. ; Waghorn ©. Fields, 5. Term 
173. 

(6) A plca in abatement muſt be 
pleaded before the rule for plcading is out, 
1. Term Rep. 278. imp. Prat. 239.3 
which rule expires in four days, Gilb. Rep. 
318. after dealafation del vered in Term- 
time, Rule, Trin. Term, 1. Ge. 2. 


inclufooe, Jennings v. Webb, 1. Term 
and if the laſt of the four 


. 
Carton, 3. Term Rep. 642. ; for if it be 
filed on the ſucceeding day the plaintiff 
may ſign judgment, Harbord v. Perigal, 
g. Term Rep. 210. ; and the neceſſity of 
a rule to plead is ſuperſeded by the de- 
tendantꝰ's pleading in abatement, Brandon 


v. Payne, 2. Term Rep. 689. 1f, how. 
ever, a declaration be delivered in Vac. 
tion-time, or within lefs than four dan 
of the end of a Term, the defendant, after 
a ſpecial imparlance, may plead in abate 
of the next Term as of the preceding Tua, 
7. Bac. Abr. Svo edit. 27. ; but fuch a 
plea can only be received in ſuch caſe after 
a ſpecial imparlance, Doughty v, Laſcelles, 
4. Term Rep. $20. ; and it muſt be fi 
with.n the four days, for the deliviry cf it 
only within that time is not ſufficient, 
Imp. K. B. 240.— Ad by 4. & 5 fn, 
c. 16. % Nodilatoryflea ſhall be received, 
except the party offering ſuch plea do 
dy affidavit prove the truth thereof, or 
« ſhew ſome probable cauſe to the Court 
« to induce them to believe that the fat 
«« of ſuch plea is true,” —Sce 5. Com. 
Dig. © Pleader” (D.). 


. Caſe 254. Croket's Caſe. 


In ahr, if A SSUMPSIT. The venue was laid in Staffordfsire, and the 


_ — declaration was of Eaſter Term. 


Der Term, the  CHETHAM moved to change the vente into London upon the 
— Pg common aff:davit ; but had noaffdavit, as the uſual courle is, cf the 
change the ome time of which the declaration was delivered. 


e. Hour, Chief Juſtice. The reaſon of that courſe is, becauſe i 


upon the com- the action were laid in Lenden or Hiiddleſex, perhaps, by the rules 


mon affidavit, of the court, the plaintiff would have a plea to enter; and there- 
without the ch. A fore it is neceſſary to ſatisty the Court that the declaration was not 


ue delivered fo long ago as that the plaintiff could be intitled to a pica 


time when the | a ö . 
declaration was tO enter, to obtain the change of the venue but this being a coun- 


delivered. try cauſe, and the declaration of Eafter Term, in which 
8. C. 2. Salk. 669. Stra 217, 1. Com, Dig, Action“ (N. 24.). 


thougi 


ky ” 


Trinity Term, 3. Queen Anne, In B. R. 


it were delivered the firſt day of the Term, he could not Caoxzrs 
ve a plea to enter, be thought this out of the reaſon of the rule, S448. 
But here, becauſe if the action were laid in London, there muſt 
de fifteen days between the teffe and the return of proceſs, and ſo 
the plaintiff could have no ial till Michaelmas Term, 


Tut Cova r held him up to the rules | Cite ; 


-* Oates againſt Bromblll. Caſe 465. 
Bafter Term, 3. Anne; Ne, W a 


THE CASE coming on in the paper this Term, BRoTHERICEK On a fubmigict 
inſiſted very much, that the words of the condition in the w atbitration, 
ſubmiſſion, 480 As the ſaid awatd be made, and ready to be, = ts 
« delivered, and given up to the ſaid parties, or ſuch them as „, mage = 
« ſhould deſite it, were of ſome uſe; and put in for ſome purpoſe, 40 ready. to be 
and muſt be intended of another delivery than the bare pronouncing . delivered, 

of the award: and yet if, according to Dyer (a), © ready to be &c."' 4 f 
« delivered” be only to be pronounced or declared by an oral is good. 

delivery, the adding thoſe words in the condition would fi $. C. an e, #66. 
nothing ; for then, as ſoon as it is made by the arbitrators, it is 8. C. i. Salk. 73. 
ready to be declared or pronounced by them; and he inliſted 3 
the caſe of Wood v. Ardiſty in the commonpleas, in Trimicy. Term, 2 ,. 
in the firſt year of Queen Anne (b), where the condition of the 

ſubmiſſion was in the very ſame words as here, and a parol award 

ſet out as here, and adjudged on demurrer to be ill PER TOTAM 

Curtam, notwithſtanding the caſe in Dyer had been urged ; the 

report of which caſe he had from Tracy, one of the Judges of the 

court, and THE ROLL whereof he had peruſed. 


But FER TOTAM CuriaM, Upon great conſideration, not- 
withſtanding the ſaid late cafe in the common on, a parol awa 
is capable of a delivery, viz. a declaration of it to the parties, or 
either of them, if they deſire it; and that being fo, as ſoon as the 
arbitrators have agreed on the award, it is ready to be delivered; 
and the readineſs of delivery needed not to have been averred, 
becauſe the alledging an award made imports'it: nor is the condi 
tion in the ſubmiſſion therefore vain ; for if, after the award made; 
the parties, or either of them, had come and aſked the arbitrators 
what award they had made, and they had refuſed to tell, then he 
might plead that it was not ready to be delivered, ſhewing that 
matter: ſo perhaps, if the arhitrators had died in fo ſort a time 
after the award made that the party could not have had convenient 
time to aſk them; for the intent of the condition was, that the 
parties ſhould have notice of the awatd. + 


(s) Dyer, 228. (3) ; 7 
| R4 AxoTHaa 


Trinity Term, 3. Queen Anne, In B. R. 
that Anworntn MATTER he inſiſted on was, that the aver ment ww 
—— that © the award was ready to be delivered to them both,” without 


\. Com. Dig. Pen Cuntan. Tris not effential to a, pare! award that f 


6.). Ld. Ray. 115. 447. 533. 


An award-or- HE ALSO OBJECTED, that in the award ſet out it was 
——— that « prefat. A. (for the purpole), one of the parties, ſolveret 
„ OPY « prefat. B. the other party, pred. ſummam of ten pound“ aud 
« the faid ſum there was no ſum of ten pounds mentioned before. 


good, no. IT WAS AGREED, that “pred. could not, without a tautology, 
fam of rok, was be applied to Brombill the party, becauſe of the word « prefat,” 
mentiencd ' be- hefore given him; yet becauſe in ſenſe it could not be applied to 
— ſfammam, there being no ſum mentioned before, ETV 411 
MS AGREED, that they would make a comma after pred. and ſo join 
*(177] it 28 — than ſuffer it to go to ſummam to vitiate 
Vide ven che ; and where a præd. may refer in lenſe to either of 
a1. two antecedents, there it may vitiate, becauſe of incertainty; but 
3- Bulft. 378. where it has but one thing to refer to, and joining it to that would 
19 4525 make it nonſenſe, it ſhall be rejected as idle. | 
And BY THE WHOLE Cour, judgment was given for the 


Caſe 256. Fazakerly againſt Baldoe. 


"On a return to a Urod a return of a habeas corpus from Londen, a bye-law 
habeas corpur, was ſet forth, laying a certain penalty upon any freeman 
— that ſhould fell goods uſually fold by weight, not having weighed 

Court chem by THE CITY BEAM (a), —— upon ſuch a cuſtom in 
order London. 


will 
the ' 

filed, — = ParKER and EyRE now moved to have the return filed, for 
purpoſe of con- that, without it was filed, the defendant could not bring an action 
troverting the of falſe return, and then there would be no way to controvert the 


alen in an n- being of ſuch a cuſtom ; fo they might retura what cuſtom they 
3 oleaſed, fallt et impuni, 


court of Lordm FIRST, That true it is, a record once filed in that court ſhall 
aſter the never be ſent back ; but that is to be underſtood in auother Term, 
gc by © but in the fame Term it comes in it may (b). 
perſon committed for g's pa rye n A | * of the city) * r ＋ in the 
ſuperior court, althou . IS, | award procedends Without r. — 
& C. 1. Sali. 352. 8. C. Ho,, 322. 333. IA. Ray. 498. 


e Cuddon w-Proveii, ante, 123.” (5) 1. Lev. 53. 1. Roll, Rep. 5, 
| : 5 | SECONDLY, 


= w_ ow owe 6c 


0 RR * „ a mc cm Ma 


| &xcoxnDLY, Though it were true, that a record once filed here 
could not be ſent back the fame Term, yet, this being a return of 
4 habeas corpus, which removes not the record, nor any of the 
proceedings below, but only certifies a hiſtory or tenor of the 
record, the filing thereof cannot hinder the Court from awarding 


Fas akut y 


Zar des. 


a pracedendo to enable them to proceed below (a). And if the 


intiff would proceed here above, he muſt begin de neve with 2 


new bill againſt him in cuſtodi4 mareſehalli (b), 

Hor r, Chi ice. The practice has always been in this 
court to . procedendo without filing the return. But the 
queſtion ĩs, Whether the filing the return will be a hindrance to 
our granting a procedends ? It is true, that by habeas corpus all pro- 
2 ow are ſuſpended until the Court has determined of 
the right of the cauſe of detainer upon the return; and if they 
had proceeded below in the mean time it would be all void, and 
coramnon judice z fo that it will be neceſſary to award a procedexds 
to untie their hands below : but why we may not grant a proce- 
Ando aftet the return filed I cannot fee ; for there is a difference 
in this reſpect between a habeas corpus and a certiorari : upon 2 
habeas corpus we have not Tu RECORD itſelf here as we have 
upon a certiorari : and where a record is removed hither, and filed 
here, it ſhall never be ſent back, not even in the ſame Term, in any 
caſe whatever, except in the caſe of felony ; and that by the ſtatute 


of b. Hen, 8. c. 6, whereby if one remove * his indictment for | 158] 


felony up hither, we may remand him back after it is filed, to the 
county where it is to be tried by the Judges of gaol delivery there. 
If we grant a habeas corpus to bring up a priſoner charged crimi- 
nally from NR w Arz, and the return is filed, yet, if we adjudge 
the return good, we remand the priſoner ;z and the juriſdiction of 
the Judges of gaol delivery, which is ſuſpended by the habeas 
corpus, is revived by the remanding him back. But upon a writ of 


error of a fine, the very fine is never certified hither, but only a 


tranſcript of it (c); and if the Court adjudge it erroneous, they 


ſend a certiorari to THE CHIROGRAPHER to certify the fine itſelt, 


and it is actually cancelled here. 


And after they had taken time to conſider, PER Cunian it was 
filed, and a procedendo awarded (d). | > 
(a) 1. Keb. 170. ity of Led, the Court will not enter 


(5) See Davis v. James, 1. Term Rep. into the confideratign of the validizy 
372. Tid's Pract. 184. „ Of a bye-law upon the. return w a 


(c) See 8. C. x. Salk. 341. habeas corpus, Ballard v. Bennett, 2. Burr. 


(4) But, except upen returns from the 777. 
The Queen again/t Foxby. - 


Caſe 257. 


Foxgv was convidted by the juſtices of peace at their quarter. To's. n of 
ſeſhons at Maidſtone, wh an inditment for being 4 common e . Jud 


ſeeld, and judgment that ſhe ſhould be ducled : whereupon the 
the defendant 


muſt au error in perſon..-S. C. ante, 12. $. C. poſt. 213. 239. 
* 


36, 8. C, Hol, 274. 


ment for being 


a common ſcold, 
S. C. 1. Salk, 


drought 


Trinity Term, 3. Queen Anne, In B. . 

Tux Quzzx brought a writ of error, having obtained a warrant for that 
| ” from THE 9 (a) z and hereupon the ſheriff let 
rern. her go at large, there being no or impriſonment in the 


Pzx Curran. She muſt affign etrot in perſon: 

The wy © NoTe, The moſt uſual of bringing writs 2 
— 51 Jement upon 1ndiftments a remove the — 
brand CROWN OFFICE by certisrari, and then bring A WRIT OF Exxon 
049: 6. coram nobis ; but one tnay directly remove it by writ of eri 
n nd either way is good L 
—_ But, after writ of error, the courſe is, to ſerve a tile in rui 
bringing error 1c to affignerror ; and, if they fail, to have a peremptoryrule, 

ch an indiffment. © | K | . oy 
which muſt be upon motion; and upon default in that, to nonſuit 

them upon the writ of error, and award execution. 
(=] See upon this ſubject Rex v. Wilkes, 4. Burr. 2550. 


The Queen againft Tracy. 
ment # again indicted, for that be, together with Tayhr 
for a conſpiracy and Feoffreys, with intent to oppreſs —— nequiter, 
againſt ſeveral, £9... did at the pariſh of St. Giles”, in the county of Middleſer, get 
of fome of the Muriel arreſted, by pretext of a certain warrant from THz A. 
in CORDER- OF LONDON, reciting the ſubſtance thereof, as before; 
of and that after he was arrefted, they brought him before Chau- 


1. Vent. $3. 


commit him to jail z and avers the refuſal of bail and commitment; 
Giler's only, ix and likewiſe that Tracy did perſuade and procure Taylor and 
will be a . Jeoffreys to lay him in irons, and uſe him ſeverely; and that they 


trial, for the jury did threaten to iron him, and by that means extorted five pounds 
ought to come from him. | 


from beth the . 
i He * having entered into a recognizance to try this indiftment, 
*[ 179 ] the venire was made from the pariſh of St. Giles's only. 


8. C. ante, 30. And after verdict and conviction, IT WAS HELD @ mi{-trialj 
4 _— for here being ſeveral facts ** in ſeveral pariſhes, the venue 
192. * to come from both (a), and ſo judgment could not be given 
S.-C. Ren, 706. upon the indi | 


A recognizavce But ThE Cour held, that he had forfeited his recognizance, 
See to for he had not tried the indictment, for it muſt be a trial with 
— 8 _ effect on which the Court may proceed to judgment; for if we do 
ee, though there not eſtreat the recognizance, every defendant will-wilfully male 
be a.trial, if the verdi ct is quaſhed for a defect in the wenire facies. —1. Roll. Abr. 433- | 


(4) See Scotts. Breſt, 3. Term Rep. 238, | 


F 


S * 
„ fäaultt, 


Trinity Term, 3. Queen Anne, In B. R. 


Hults, ſo that they ſhall always go unpuniſhed. And we may award Tus Quagh 
Js facias upon the recognizance here in this court, _ deter- — 
it ourſelves, or have it eſtreated into THE EXCHEQUER. 


Taz ACY., 


mine it 
And a new venire facias was directed, and the defendant forced If 2 venire 4 
to give a new recognizance, or he muſt have gone to jail. INNS 


after a miſ-trial, the defendant muſt enter ito anew recogninance, 
NoTs, Here it was faid, that it being a fact in Middleſex, the How" a wraire 
venue might be made returnable de die in diem, and it being quaſhed, be dated and 
hey might date the new venue on the day of return of the firſt. 288 
Tze being again convicted upon a new venue, 
Ir was NOW MOVED is arreſt of judgment by ER x, that here 1f a perſon pro 
Web a pre xi 1 10 gn che 
FresT, The taking a man up by virtue of a lawful warrant is maliciouſly per- 


lawful, and cannot be malicious, or with ill intent, and quoted de the juſtice 
Rex v. Elliot, Cro. Car. 608. (a). 3 

SeconDLY, As to the other part, viz. perſuading Chamberlaine to extort money 
to refuſe dail, was only his opinion, which though falſe, yet it is fn n for 
not puniſhable. | di2able offence ; 

And TaRDLY, As to the extortion in jail, it did not appear nannten. 
to have been by his direQion. : 1 


But ER Cx AM, If a man get another wrongfully put W. en 
jail, and there the keeper extort money from him, he that wrong- | 
fully put him in, is guilty of the oppreſſion of taking the money. 

If a man falſely impriſon J. S. and the jailor detain him until he 
pay ſo much money, he ſhall have his action of falſe impriſonment, 
and taking ſo much money from him againſt ſuch perſon: ſo here, 
though the warrant be legal, yet if one, with intent to oppreſs a 
man, get him taken up by this warrant, and follow him to a juſ- 
tice of peace to hinder his being bailed, it is illegal; for it is ille- 
to uſe a lawful means for oppreſſion: It is an offence in a 
juſtice of peace to refuſe bail in caſe of a common miſdemeanor (h). 
And it ſuffices to ſay in the indictment, that ſufficient bail was 
tendered ; without ſaying, that the party knew them to be ſuffi- 

AND HERE it was ſaid, that Tracy perſuaded Chamberlaine to An ind ment 
commit him, and that he did commit, without ſaying, that it was #7 Prrſvading 
ſuper inde ; yet it was held well. | LETS 
| ſaying, he was tþcrcufon committed, 
(e) 2. Hawk. P. C. ch. 13. . 12. « Ball,“ (F. 3.) 

(5) Hale sem 8. 2. Com. Dig. 


Sheriff cannot OL r, Chief Fuſtice, If one be taken into cuſtody by a pruy/ 
Glenn wet i born 4-14 to the ſheriff; he muſt vive a 444 
| according to the ſtatute of 23. Hen. 6. c. 9. (a). 


One juice may And where-ever one may be taken up by warrant of one juſti 
Sail ea any one juſtice may bail (5). , {tiny 
— 
Juſtices my Formerly indeed none could be taken up for 4 miſdemeany 
commit or bail in until indictment found, but now the practice over all gland it 
caſes of __ otherwiſe (c). And TER HALE (4), That practice is become 2 
bond. law, and juſtices of peace es ipſo may bind to the peace, and over to 
4. Med. 8. the ſelbons, for any breach of peace before an indiftment found. 


te] But it is decided in a late cafe, that reſpect under the ſtatute 23. Hes, 6. c. g 
the ſheriff has no authority to take a bond it was taken away by the 1. Ezw. ( Cf. 
for the appearance of perſons arreſted by 2. Hawk. P. C. c. 15. . 27. 
tim under ptoceſs iſſuing upon an indict- (5) Hale's Sum. 105. 1. Com Dig; 
ment at the quarter-ſeiſions for a miſde- ©* Bail”* (F. 4.) 54 

- meanor; he can only take @ *rcognizance (e) 2. Hawk. P. C. ch 13. f 1. 
for their appearance. Bengough v. Rofſi- (4) 2. Hale's P. C. 108. Ste als 

ter, 4 Term Rep. 505. for whatever 4. Bl. Com. 287. A* 

| power the ſheriff might have had in this 

®f 186 } 
Caſe 260. | * The Queen againſt Weſt. © 

"—_—_— ORDER of two juſtices reeites, That WHERE As bath wit 
8 made before one of them by the mother of a baſtard, that B. 

of ove Juſtice, is was the father of it; and that by examination of+her by one of 

bad, akbough them, it did appear that B. was the father; therefore they adjudge 


for the exami- PER Curran. The examination is a judIcial a, and ought to 
_ . — be by both; and it is not enough that o_ of them ſhould be 

5 and make a report to the other; but if they de both preſent, and 
ade preſent. one aJone examine, that will be well; for trete the examination of 
$. C: 11. Mod. one is the examination of the other (a). | 


59. ; ru 

8.0. 3. LA. RAM. And by Hor r, Chief Juſtice, Where two juſtices of the peace 
8. are ready to bail one, they ought to be both preſent to do it; and it 
> is not enough that one of them ſhould firſt ſign the recognizance; 
and then ſend it to another, though the contrary be ſometimes itte. 
And here the order was quaſhed ; and the party bound over to 

appear at the next quarter-ſeſſions. . We aol 
(Ste Billings v. Prim. 2. Bl Rep. twojuſtices, Rex v. Hamſtall Ridgwar/ 
1018. in point. So an order of removal, 3. Term Rep. 80 But an order af 
Rex-v. Wykes, 2. Stra 1092. An ap- removal ſigned byrwo juftices ſeparately, 
pointmett cf overſeers, Rex v. Forreſt, and in different counties, is cn voic- 
4. Term Rep. 38. An aſſent to the inden- able, not void; Rex v. Storfold; 4. Tem 
ture of a part apprentice anuſt te by Rep. 696. Nor; 
U 


Trinity Term, 3. Queen Anne, In B. R. 
Norx, r * when The reputed, faw 


the motion is made for quaſhing the order. 222 
1 RN w quaſh r. 
Anonymous. Cite 261. 


* MolT Chi uftice. The martial law is not a fixed, but Mar riarzav 
B 4 trankitory 4.7 variable by THE GENERAL, as occahon : . 
and circumſtances require, according to THE ARTICLES or de Gazette, 
WAR (4). 1 ” 47 n May 24, 1718. 


(4) See the caſe of Grant v. Sit Charles Gould and Others, 3. H. I Rep, 6% 


The Queen aguiuſt Coteſw ort. et 262. 
MONTAGUE took exception to the caption of an indict- The caption of 
12 ment, that it was preſented & per jurutor let? triat jurat n indiftment is 
net ad inquirend” pro deminit regind et corpore cum ,, inſtead ggg. 


of pro corpore com. CO bey of the 
Which was agreed PER CURIAM to be the right way : nur 3 . 


THEY HELD it well notwithſtanding. for it is good ſenſe that, . 

they were *charged to inguire for the. queen, and in behalf of ine 3 112g 5 C. 

« county.” | | ch. ag, £ 126. 

n | 

BY Hor r, Chief Juſtice. Let it be A RULE for the future, that Returns of le- 
when one is brought up by habeas corpus, the return remain $9: corpus to re- 

in court, and a copy of it only given to THE MARSHAL; and ſo Vn in court. 

of a committitur. | 


Anonymous. | Caſe 264. 


PER CURIAM. If an excommunication in the plaintiff be Excommunication 
tendered for plea in abatement, though it be fig by COUN+,2M outlawry, 

11 yet by the courſe of court it is not to be received unleſs it be W pa, 

produced under SE AL, though the plea need not mention that it is duced under 


lo produced: and ſo of az outlawry. 24A 
| fe ods [181 
Jenkins and his Wife againff Plombe. Ciuſe 265, 


Eafter Term, 3. Aune, Roll 


THE COURT having taken time until this Term to conſider On an indebicatug 

of the caſe, declared unanimouſly, that in this cafe the de- inte brought 
fendant ought to have coſts ; upon thi d affigned by Hor r, 7 hand and 
| 8 t to have coſts; upon nts groun gn * OLT, wiſe executrix, 
&claring, that the defendant was indebted to them as executor of A. B. for ſo much money received by 
him to their uſe as executor, if the plaintiffs are nonſaircd, they ſhall pay coffs.—S. C. ante, gr. 8. C. 
1 Salk. 207. S. C. 3. Salk. 105. S. C. Holt, 313. S. C. 13. Mod. 194. Carth. 284. 297. 386. 
J. Mod. 108. 10. Mod. 276. 11. Mod. 135. 174. 256. 12; Mod. 440. 1. Barncs, 90. 103. 110. 
1. Barnes, 99. 106. 122. 1. Ld. Ray. 224- 443. 2. Ld Ray. 86. 1308. 1371. 1413. 1. Stra. 183. 
61. 2. Stra. $72, 977. Comy Rep, x62. 3. Peer Wins. 347. 


Trinity Term, 3. Queen Anne, In B. k. 


Nenn: n that if the plaintiff, having married th. executr;x, 


ms Wrrz had 


> PLonBi. 


having aſſented to the receipt, it amounts to an 


, as he might have done, 75 to receive this debt 
which was due to the teftator, and he had accordingly received it, 
that had been a good payment and diſcharge of the firſt debt; 


and J. S. would now become indebted to the plaintiff by a contra 


in the plaiatifÞ's time, viz. the appointment and receipt; and he 
in that caſe might bring an indeditatus aſſumpſit againſt J. 8, for 
th 


ſo much money received to his uſe as executor * and here, 


the defendant received the money without any previous appoint. 
ment of the plaintiff, yet the plaintiff, by bringing this aQtion, 


a diſcharge of the firſt debtor, and makes a contract — 
deſendant and him: and here the plaintiff needed not have named 
himſelf executor, it being upon a contract with himſelf: his ſaying 
that it was to his uſe as executor, is true, and therefore no 

but rather better, for it ſhews how the right came ; for if here he 
had been an adminiſtrator inſtead of an exeeyter, and declared 2; 
ſuch and recovered, and then adminiſtration had been revoked, 
the defendant would be relievable by audite querela. And it isa 


true rule, that where the executor need not name himſelf executor, 


de ſhall pay coſts upon 4 nonſuit, and the naming himſelf executor 


ſhall not exerapt him from it: and where an executor recovers in 
a caſe in which he need not name himſelf executor, and dies intef- 
tate, or makes his executor, who will not prove the will, as to 
the firſt teſtator's goods, his executor or adminiſtrator, and not 
the adminiſtrator de bonis non of the firſt teſtator, ſhall fue exe · 
cution, and would be liable to the ces of a nonſuit of him, and not 


the adminiſtrator de bois non: and though here the executor 


ſhould bring the action in his own name, yet the debt recovered 
are ts in his hands. If an executor live at London, and the 
goods which the teſtator died poſſeſſed of are at Briſtel; yet the 
executor has ſuch immediate poſſeſſion of them, that he may main- 
tain trover for them in his own name againſt any converter of 
them, and the damages recovered ſhall be aſſets in his hands; but 
if he do not recover fo much in as really the goods were 
worth, and that happens not through any fault of his, he ſhall 
anſwer for no more than he recovers; as if the goods he periſhable 


and before any default in him to preferve them, or ſell them 


at due value, they are impaired, he ſhall not anſwer for the firſt 


*[ 182 ] 
* Salk. 116, 
117. 


value, but ſhall give that matter in evidence to diſcharge hiqmſelf: 


but if one take goods out of his poſſeſſion, he muſt ſuc him that 
took them, to have an opportunity of diſcharging himſelf of anſwer- 
ing more in aſſets than he recovers : ſo if an executor will omit to 
{elf the goods at a good price, and afterwaris they are * taken from 
him, there the value of the goods ſhall be aſſets in his hands, and 
not what he recovers, for there was a defaultin him, Andin this 
caſe, if the receipt was by the defendant after the plaintiff's mar- 


riage with the executrix, the huſband alone ſhould have _ 


the action; but if the receipt were ia the wile's time, 


rr 


Trinity Term, 3. Queen Anne, In B. R. 
he arias the buſband and wife ought to join in the 2 
80 ER TOTAM CURTAn, the defendant muſt have coſts (a). 1 A 


(s) See Bull o. Palmer, 1. Freem. 424. and Goldthwayte and his wife executrix 
Nicholas v. Killigrew, 1. Ld, Ray. 436. v. Petree, g. Term Rep. 234. where the 
Cockerill v. Knyſton, 4. Term Rep. 277. law of this caſe is confirmed, _ 
| s " Anonymous. . * . 5 | Caſe 266. - 
PER CURIAM. If cauſe of action ariſe part in one county 1f a cauſe, of 
and part in another, the plaintiff has election in which of the en ariſe part 
counties to lay it (a), and in that caſe the defendant ſhall not upon © pet in . 
5 common affidavit change it. 3 4803 2 " other, the une 
may be laid in either. Dyer, 38. 40. 333. 7. Co. 2. 1. Lev. 124. Cro. Car. 20. 
But where the cauſe of action is tranſitory, and the plaintiff lays In what caſe the 
it in another county than in that in which it did in truth ariſe, r mar be. 
and the defendant by the common affidavit would change it into a 
different county, the plaintiff ſhall not come and ſay that it did WN 
ziſe in another county, and be bound to give evidence there (60). 
(a) See Paiterſon v. Scott, Stra. 776. on motion, the plaintiff undertaking ta 
and Scott qui tam v. Brett, 2. Term give material evidence inthe county where ; 
Rep. 238. the venue is laid 3 and if, on the trial, he 
| (5) The n may in general be do not give ſuch evidence, he will be non. 
changed in any tranfitory action, on mo- ſuited. 1. Com. Dig Action, (N. 23.) 
tion on an affidavit that the Mr. Kyd's Edition, where all the caſes 
gauſe of action, if any, aroſe in a different upon this ſubject are collected. Feſter 


county, and not in the county in which v. Taylor, 1. Term Rep. 782. Watkins 
the veme is laid 3 but the rule to ſhew v. Towers, 2. Term Rep. 275. Allen v, 


cauſe for this purpoſe may be diſcharged Griffiths, 3. Term Rep. 495. 


The Queen againſt Daniel. Caſe 267. 
PER TOTAM CURIAM. This Term, the indictment is An indiftmene 


naught, will not lie for © 
3 8 inticing an ap- 
Fixsr, The inticing an apprentice or a ſervant to depart from prentice to leave 
his maſter, is not an offence of a publict nature, but the $ his ſervice. 
remedy is by an action upon his caſe, which he may well main- 7,4 
tain (a). 32 12 * 


Sscovprv, A common action of treſpaſs will not lie for in- Treſpaſs lies for 
ticing an apprentice or ſervant from his maſter. But if one will taking a ſervan; 
take away my ſervant or apprentice by force, treſpaſs will lie for * eee 
the maſter, declaring upon the force, per quod ſervitium amiſit (3). 8. C. poſt. - of 
S. C. 1. Salk. 380. S. C. 3. Salk. x91. S. C, Holt, 346. S. C. 2. Ld. Ray. 116. 
Tun pl, Here it does not appear whether he was a ſervant There is a diffe- 
or an apprentice, and a manifeſt difference is taken in 21. Hen. 6. Vence between a 
þl. 23. between a ſervant and an apprentice. An apprentice muſt = and «s 
be by deed, .a ſervant may be by parol contract. An apprentice 
1 diſcharged but by deed, but a ſervant may be diſcharged 
7 . 
(a) See Cowp. 5 Walker, 3. Burr. 1306. and Hart v. 


5˙ , 
% See Reaviey v. Mainwairing and Aldridge, Cowp. 54. 
FouRTHLY, 


o 


Wane '- 


his maſter, muſt 
aver that he did leave him.—q. Com. Dig. * Indiftrnent,” (G. 3.) 


An indiament 
bag abſence, © = * 


An. ment And yER Owwes, The precedent in is perfect 
aro ren 
„ 

re, is bad. 
—2 ho 1. Mod. yr. 6 Keb. 24. 
Dig. © Inditment,” (O. . 


/ 


Trinity Term, 3. Queen Anne, In B. R. 


Four rr, The intieing 


has no venue to 1 


SIXTHLY, by Powrs, Fuftice, It ought alſo to appear how 
long the abſence or pains Eontinued ; for here, for aught thy 


* 42 


but for half an hour.. | 


him, and that he was * a common procurer of ſervants.” 


637. x. Sid, ada. 7. Md. . x. Salk. 383. See (en 


. | box. — A PIES 
268. Grant again Southers, Marſhal of the King's Bench, 


(GRANT had been in cuſtody of the former MazznaL, and 


Grant afterwars 


y and returned, and being found in cuſtody by the 


A priſoner ſuf- 1 

fered voluntarily voluntarily ſuffered to eſcape by him, 

to eſcape by one came voluntari 

may, on 2 we. ſucceeding MARSHAL, was detained by him. 
furren- 


der, be la 


| Athy 113, 


MARSHAL; and 
opinion (a). 


Whereupon Grant brought an action of falſe impriſonment. 
detained by his Tax Court granted an imparlance until the next Term, 4. 


firmi 
to ſu 


( HonanrT, Ci „ was of 
opinion, that if a ſheriff tuffered a priſo- 
ner voluntarily to eſcape, and he returned 


_ _ again, and remained in gaol until a 


new ſheriff was appointed, an action 
would not be againſt the new ſheriff for 


à new efcape from his cuſtody, becauſe 


the execution was utyerly d:icharged by the 


' firſt eſcape, Caſe of the Sheriff of Effex, 


Hob. 202. But in the caſe of James v. 


Peirce, this caſe u denied to be hw. 
And Ai held by Hat x, Chief Fuftice, that 


if a perſon in execution be voluntarily 

ed by the Warden of the Fleet to 
eſcape, and he ſurrender, and then a new 
warden is appointed, and he agam eſcapes, 
an action of debt w. l lie againſt the new 
warden for this e. 2: Lev. 132. Ifa 
ſheriff die, his ſucceſſor is bound to take no- 
tice of all the priſoners that were in his cuſ- 
tody, Weſtly's Caſe, 3. Co. 71. and until a 
ſucceſſor be appointed, this obligation falls 
upon the under ſheriff, 3. Ces. I. c. 15. &. 


£ 


at the fame time that it was lawful to detain him, and that 
him to 2 large would be an eſcape in the ſecond 
HALE, Chief Juflice, had been of the ſame 


By 20. Ges. 2. c. 37. © All ſheriffs hill, 
„nat the expiration of their office, tum 
% ov<r to the ſucceeding ſheriff, by ix- 
« pxExTVURE and ſchedule, ll writs and 
« procefs uncxecuted; and, by the com- 


mon l, 3. Co. 71. all the prifencrs in 


his cuſtedy with their reſpectivs exe- 
cutions, Cro. Elia. 366. A theriff there- 
fore is not Lable for an eſcape unleſs tte 
priſoner has been regularly delivered ts 
him by the former ſheriff, 2. Barnes, 259. 
Cro. Eliz. 366. or legally arreſted by tus 
own officers, De Morander v. Dunkin, 4 
Term Rep. 120. or be in cuſtody by te- 
gular ſurrender, Watſon v. Sutton, 1. 
Salk. 273. but the voluntary retum of a 
priſoner before action brought, is equal to 
a re- taking upon freſh purſuit, Bonaſous 
v. Walker, 2. Term Rep. 326. but alter 
a vcluntary eſcape, the ſheriff cannot c- 
take a priſoner, Atkinſon v. Jameſon, 
5. Term Rep. 25. See alſo Alept a. 
Eyles, 2. H. Bl. Rep. 103. And 


A 


2 


TFS 


Trinity Term, 3. Queen Anne, In B. R. 


And Taz Count declared that they knew no ſuch thing as @ The Court may 
gerpetual impariance, though they known perpetual in- — impar- 


perpetu- 
2 ally, for the ends 
of juſtice. 


The Queen againſt Steer and Others. Caſe 269. 


GTEER and others were indicted, for that at ſuch a place in the An inditment 
county of Suffolk, vi et armis, in the defendant's pond illicitz n den fiſhing 
& injuſtt piſcerunt cum retibus, and fo many CARPS, de bonis et — 8 


catallis of the proſecutor, did take and carry away. taking and car- 
BaoTHERICK moved to have the indictment quaſhed, — — _ 
Finsr, For the inſenſibility of the word piſcerunt. 22 ard charteli 
SeconDLY, For that theſe being fiſh in a pond, they could not *. 

he bona et catalla of any perſon, S. C. 3. Salk. 


Pen Cuxlau. The inſenSbility of the word © piſcerunt” 1 Nch 178 
would not have vitiated, had the taking and carrying away of the 594. 
fiſh been well laid. If a man has a cloſe pond in which there are 2. Salk. 637. 
fiſh, he may call them piſces ſuos in an indictment, or he may not 7 * 
do it, at his pleaſure, and either way is good; becauſe being in a Ray. 29 
cloſe pond, the property ratione loci in them cannot be loſt, becauſe 
they cannot ſwim away; but notwithſtanding he cannot call them 
45 bona et catalla, ii they be not in trunks ; and for that the indict- 
ment is bad, but however not ft to be quaſhed on motion, the of- 
fence of fiſhing in other men's ponds, and taking away their fiſh, 
deing too great to receive ſo much countenance (a). 


o See the ſtatute 5. Ceo. 3. . 14. 1. Hawk. P. C. Appendix the Third, 


Vor, VI. 8 Tri nity 


- = — 


TRINITY TERM, 


The Third Year of Queen Anne, 
AT 


The Sittings at Ni Prius, 


BBFORE 
Sir John Holt, Kut. Chief Juſtice 


THE COURT OF QUEEN'S BENCH, 


Anonymous. Caſe 270. 
LT, Chief Juſtice. There needs no privilege to make @ Fiſh pond and 
ß pond, as there needs in caſe of a warren. warren. 
Anonymous, Caſe 271. 


HL, Chief Juſiice. One cannot declare againſt A coxro- Summons, at- 


RATION aggregate as in cu/todig mareſchalli (a). — 4 — 1 _ 


enly way of proceeding againſt a corporation.— 2. Mod. $59. 672. Ld. Ray. 79. Stra. 612. 614. 
1241, 3. Peer Wms. 426. 1. Brown's Ch. Rep. 471. 1. H. Bl. Rep. 20g. Kyd on Corporations, 
vol. i. page 271, $. Com. Dig. Pleader,"* (2. B. a.) | 


(i) Skin. 2. 154. 5. Com. Dig, © Pleader," (2. B. z.) Tidd's Practice, 20. 


Anonymous. Caſe 272. 
ER CURIAM. One is indictable for ſetting up a market, or To ſetup a fair, 
* 2 fair, or a leet. | | n 


It is an uſurpation upon the queen, for which ſhe may bring a , 

fu warrants, where there may be two judgments ; the one, for [ 184] 

ſeizure of the franchiſe into the queen's hands ; the other, for a fine 4. Com. Dig. 

for the uſurpation; and to keep a leet to ſummon the ſubject to © IndiQment" 

make preſentments, and to amerce, is a grievance to the people n. A _ 
des. So of fair or market, if they take toll of people. ä 


8 2 Anony- 


Trinity Term, 3. Queen Anne, At Niſi Prius. 


Caſe 273. Anonymous. 


In what caſe in- TJ OLT, Chief Juſtice. Tf a bond be for four Hundred 
So HI HE ta pay two hundred at a day 
* en „ithout mention of any intereſt to be paid for the two bundred 
$8. ©. ante, 267 pounds, ſo that if the two hugdred pounds be paid at the day, 

> ante, 267. e bond is faved; though the money be not then paid, ſo that 
now the obligor cannot relieved againſt the penalty without 


paying intereſt, yet ſuch bond needs no ſpecihcation by the |: 
n (per by the lat 


Trinity 


TRINITY TERM, 
The Third Year of Queen Anne, 
I N 
' The Queen's Bench. 


Sir John Holt, Kur. Chief Fuftice. 


Fir John Powell, Kut. 
Sir Lyttleton Powis, Kut. Fuſticts, 
Sir Henry Gould, Nut. 


Edward Northey, Eſq. Attorney General. 
Simon Harcourt, E/q. Solicitor General. 


Herring againſt Crocker. Caſe 274. 
UDGMENT was obtained by confeffion three Terms tf a fo! facie 
before, and before any entry on THE ROLL of oy 8 

a writ of fieri facias was taken out, and the ſheriff, taking e 2-96 

ſcurity for his Indemnification from the plaintiff in that judg- ſro Jutpmens 
ment, levied goods to the value. And now another fiers fucias oil, and another 
upon another judgment being brought to him, he retu nulla fer faries is de- 
bona, The goods were fold upon the firſt writ, and the money paid Were to the 
by the ſheriff; and ſatisfaction entered upon the judgment, but ao - "x6 

THE ROLL was not filed. The plaintiff in the ſecond fieri facies ; N 
brings an action of falſe return againſt the ſheriff. 


Ir was MovED for the plaintiff in the firſt fieri facias to have 


f 
a 


| 


IL 


$368 


leave to file his roll. 


'Pxx Curtam. How can an action for « falſe return be 
maintained againſt the ſheriff if there be no fraud in him? and if 
there be, you have your remedy, notwithſtanding the filing of this 


Ir 


ſatisſa con 


| 
: 


72 

i 

77 

22 

8 

5 

5 

a, 

10 

ef 

7; 
FLESEGL 
it 
T1 


— . who had indemnified the er, leave 3 file 
Holt, 402, Peſt. 191. f. Saund. 39. 7. Mod. 37. 118. 12. Mod. 246. 179, 1. 
2. 14. Ray. ggo. 4. Com. Dig. (% Execution” (D. 1.) Dough 415. 1. Term Rep. 228. 


4 $ 3 ther, | 


5 
[7 
5 


Trinity Term, 3. Queen Anne, In B. R. 


Mznnixe 2 By che ancient rules of the Court, the judgments & 
4 one t to be entered upon THE ROI before the 
effoin-day" of the next Term, and the ſtatute for docketing of 


3 was only in imitation of the ancient courſe, and in ald 
it, | | 


Hort, Chief Juſtice. The common law is, and that is 
indulgent enough, that all things done in the Vacation ſhall 
refer to the precedent Term; and though no inconvenience appear to 
us if this judgment be now filed as of the due Term, yet we 
cannot foreſee how far ſuch a retroſpect may affect others. If this 

| firſt debt be a juſt debt, and the party, without any compulſion, 

had paid it e your writ came to the ſheriff, it had been good 

againſt you: ſo here, if the debt were juſt, and a writ had come 

to the ſheriff, and he had levied the money, and paid it before the 

®[ 185 ] ſecond writ had come to * him, it had been good againſt the 
ſecond plaintiff (5), though the firſt had no judgment, 


Therefore he adviſed DaRNELL, Serjeant, to conſider of it 
again before he proceeded with the action againſt the ſheriff, _ 
- And they would not grant the motion. | 


% Ser 4. Com. Dig. © Imprifon-  -» (5) See Rocke v. Dayrell, 4. Term 
went” & n 1 28585 EKep. 402. N 


Caſe 275; The Queen ogainf Beſt and Others. 


An indiftmiene THE defendants were indicted, for that they, being idle, ſcan- 
for conſpiripy to dalous, and wicked perſons, in order to o and defame 
Fore an one Peter Picker ing, and to get unto themſelves unlawful gains of 
ney May from the faid Peter Pickering, did falsd, neguiter, na- 
dfa bf ard child, Uitiosh, Sc. conſpire, contrive, and agree among themſelves, falid 
heed not aver to charge the ſaid Peter Pickering with being the father of a 
, that the perſon baſtard child, with whom they pretended one Eliaabeth Church to 
| pe dy be. then bigz and that in purſuance thereof they did fa/so afftm 
the wider . him to be the father of it. | | 
fre, eco: Upon demurrer, now BrxoTHER1CK took exception, 

| olga Finsm, Tbat it was not ayerred, abi revera he was not tha 
: * father of it, or uli revera the faid Elizabeth Church was not then 
$. C. ante, 137, With child; and that it was eſſentially neceflary to the maintaini 
8. C. x: sam ſuch indictment to aver that the party was innocent (a). An 
.it is fo far from being falſe that he was the father of the child, 
S. C. Hanh, 157. that he is adjudged to be ſo by the juſtices of peace, and ordered 
-A to maintain it. And if this were an indictment for perjury, for 
— LA. Ray falſly fwearing that a deed was executed by ſuch a party, without 
37." Ane, 00 169. 1. Keb. 233. 254. 2. Keb. 59. Hob. 219. 8. Mod. 10. 321. 10. Mod. 
166. 226. 4% 12. Mod. 248. 255. 4 542. 2. Ld. Ray. 81. 377. a Ld. Ray. 1169. 1. Sth 
164 . 2 % 122. 4- Com. Dig. lien: (D.), Re 

> & NAS l | Ns £ | 


1 =. 5 s © * 1 . 
Seas ͤ >» 0 


« * 
(; . 


fving ubi revera ne ſuch deed was executed, the word fans Taz Quzzn 
1900 not even by intendment import that the deed was not exe- 33 
cuted, but only that the party that ſwore it was a falſe perſon 8 
generally; and if ifſue were taken that he did not falſly affirtn it, 
the affirmation, and not the falſity, would not be ttiable: 

Des, contra. The indiftment is grounded merely Upon the 
conſpiracy to charge falſly ; and this conſpiracy, with the ſubſe- 
quent falſe aftifmation, is ſufficient to maintairi the indictment 
within the expreſs reſolution of the Pbulterers* Caſe: 


Hol r, Chief Fuftice, Though a — iracy to charge falſl 
For ej party ought to ſhew himſelf to be — | 
for people may lawfully meet, and conttive and agree to charge a 
ilty perſon j and to ſay that they met and agreed to charge 
Lin chaps will net be: enough, without ſhewing the foundation 
of the falſity; viz. the party's innocence. And here, if the 
defendants had pleaded not guilty, they muſt have been acquitted} _. -. 
for the order of dab juſtices ſtanding ® in force; would have con * © 186 } 
cluded Peter Pictering from giving evidence of his innocency. 
 BroTHERICK took anothet exception, viz. that it does not An illegal con- 
appear that any thing was done in purſuance of the conſpiracy, fpiracyisindie- 
nd that alſo ought to appear, according to The Poulterers' Caſe (a). — 
Dex; tontra, to ſhew that a falſe conſpiracy, without further ® P of 
ict of purſuance; is indictable, quoted 1: Sid. 68. 1. Leo, 62. 11 
And the caſe being ſpoke to again tis Term, ö 4. d. Holt, 258. 


| Motrrabus, fir the defendants, urged, that it ought riot only 14. Ray: 279, 
to appear that the accuſation was falſe, but that it was before a 
lawful magiſtrate; otherwiſe it could not be a legal accuſation. 
SEconDLY, And if this were à writ of conſpiracy, it would not 
have lain before an acquittal, and then there would be no need of 
an averment of the party's innecence; becauſe the- acquittal would 
tintamount. And he inſiſted, that if this had been for perjury, 
there muſt be an averment that the matter ſworn was not true, 
and that the fultd would riot ſerve ; and for that he quoted the caſe 
of The King v. Griepe. And he took a diverſity betweet 
a ronſpir acy and a confederacy; the one muſt be in judicial pre- 3. Med. 
teedings, the other may be in poi (ö); but this indictment is for . E. 
x conſpiracy. : A 


But on the othet ſide was quoted a precedent out of W:ft (c), 
igreeing with this: It was for conſpiring falſly to mig, thr 
with felony, without any averment that he was innocent. the 
Year- Book (d), a conſpiracy laid in one place to charge with a 


{a) 9. Co. 59. Moor, 813. a judicious book; but Hot r, 

(b) See the ſtatute 28. Zdw. 1. c. 10 ef Fuſtice, ſaid that there are many bad 

(e) Weſt's Precedents 2. page 102. precedents init. See 2. Ld. Ray. 1169. 
. 97. which Powztt, Fuffice, faid, was (4) 42. Edw. 3. pl. 15. 


84 fact 


] 


4. 
$54, 
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Tux xxx fact in another county, and the venue came from the county where 

wer ix» the conſpiracy was laid. 
THERE HoLT, Chief Fuftice: Your caſe of perjury is not like this 

. in the fact ſworn, and the — 

indiflerent until the averment of «b: revera comes: but here is 2 

| confederacy to charge a man fal:o, neguiter, malitiose, c. and 

though the word confederauerunt be not im yet there are the 

words machinaverunt et a:gregaverunt, which are as full. This 

indeed is not an indictment for a * conſpiracy, ſtricii 

taking, which ires an infamous judgment, and loſs of 

— as Sa nar on an attaint, and for which an 

x. Oro. Jac. 131. ãndictment will not lie until acquittal, or an zgnoramus found (a). 

0c. But this ſeems to he a conſpiracy /at? logquends, or a confederacy 

to charge one falſly, which ſure, without more, is a crime (J); 

5 and it is a crime for ſeveral people to join and agree together to 

4. Cro. Jac. 3. proſecute à man right or wrong. If in an indi for ſuch 

Fa9; 14 you proceed further, and ſhew a legal proſecution of 

the „there you muſt ſhew the event thereof, as 

124 » © ignoraemus” returned on the indictment, or an acquittal, or elſe 

e. Jac. x32. the indictment fails; but where you reſt upon the confederacy, it 


cn will be well without more. we. 
— — And it ſeemed to THE WHOLE Cour, that the very agreeing 
237. 169. to charge a man with a crime falſly, is a conſummate 


ate A | nce, and indiftable : and as to the want of averring his inno- 
* [L187 ] cence, every * man ĩs preſumed innocent until the contrary appears, 
and the falsd ſtrongly implies his innocence. Indeed, if the truth 
Ge V+ nad been, that there was a woman with child, and the pariſh likely 
to become chargeable, and the defendants being pariſh-officers 
had met to inquire and find out the father, tv fave the pariſh 
harmleſs, and, upon ſuch an occaſion, ſhould, upon their information, 
this Peter Pickering to be the father, and the indictment 

nad been for that, they muſt have been acquitted. 


And though ALL THE CourT were clear for THE QUEEN, 

yet at the importunity of BROTHERICK, they let it paſs over until 

the next Term. — | ; 
Ante 13), 153. - And in the Trinity Term after, JUDGMENT was given for 
16%. © the queen. For it is a conſpiracy to charge one falſly with for- 


(a)] Fiſher v. Briſtow, Douel. 215. 4 See Rex v. Spragg, 2. Burr. 991 
Wicks . Fentham, 4. Term Rep. 247. ; WIR 


Anonymous. 
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| Anonymous. Caſe 296. 
| © nk Chief Juftice. If an 
a 


t. Ante, 16. 42. 86. 4 Inft, 102. mary. Ray. 194. Pr. Reg. 7. 2. Lev. 66. Latch. 
124. 1. Com. Dig.“ Attorney“ (B. 15.). 4. Burr. 2060. 2. Bl. Rep. 280. 3. Will. 371. 382. 
2. Hawk, P. C. ch. 22, f. x1. 2, Bac. Abr. 192. Cowp. $2g. Dougi. 140 | 


The Queen againſt Wheeler. +.» Caſe 277. 


INQUISITION before the coroner, ſuper uiſum corporis, that The whed of a 
forge or mill 
the wheel of a forge moved to the death of the deceaſed. ; _ "mags 
And now it was moved to ſtay proceſs for ſeizing it as @ % for, being 
drodand, becauſe it was parcel of a freehold, as the wheels of a mill 2 — * — 
or a mill-· ſtone, which were agreed to be freehold, and therefore not nt me to the 
capable of being a deodand. ," death of a per- 
Hour, Chief Juſtice. A mill is a known. thing in law, . 
and ſo are the parts thereof; and therefore if the owner of a . Lin. 66. 
mill take out one of the mill-ſtones to prick or gravel it, and Ray. g7. 
deviſe the mill while the ſtone is ſevered from it, yet it ſhall paſs 1. Hawk. P. C. 


as part of the mill: and à bell cannot be a deoda | GOES 
ET PER 0MNES, Let proceſs upon the inquiſition ſtay. 2 uu. Dig. 
(Z. 2.) 2. Bac. Abr. 26. 

* Bri 2 A * ([*188] 

tton again Standiſh. Cute 278. 
S 
receiving the ſacrament at Zafter. — on the 


 ParKeR moved for a prohibition upon a ſuggeſtion, that the c. a. f. 14. - 
determination of the bounds of pariſhes, and the interpretation of gainſt a man for 
the laws and ſtatutes of the realm, belonged to the queen's tem- nung e 4 
poral courts, and that by them no man is bound to go to his 5 oa 
— 


periſh-=church, ſo he go to ſome church, and that the for not receiving 

did conſtantly reſort to another church. 5 og nn 
And day being given by the Court for the hearing Counſel of Nate eine, 

doth ſides, wa os ſubjects theſe 


juin in ſuch cafes, 8. C. 1 Salk, 166, 8. C. 3. Salk. 28. 8. C. Holt, z4z, 3. Mod.] 42. 
b. Vent. 44. Hard. 406. 
| no 


2 2 - 1 
Trinity Term, 3. Queen Anne, In B. R 
no excuſe that he went to another church without it be upon af 
extraordinary occaſion, and for a reaſonable cauſe, which ought 
to come on his fide, and of which the ſpiritual court are 
judges. By Littwoode (a) the word © voleritibus” in THs cx. 


- NoN\ implies a liberty to pariſhioners of not coming to the 


on other days than Sundays and Holidays, which 
are days of obligation herewith agrees Selden 2 


injunction of the Church (c] it is directed, that ſome diſereet 


perſons of the pariſh be appointed to fee that pariſhioners do 


repair to their pariſh-church, and to preſent ſuch as do fail, in 
order to a compulſion by eccleſiaſtical cenfures; The ninetieth 
canon of the Conſtitutions of 1603, and the ſtatute of 1. Fliz. 


c. 2. f. 14. are expreſs in the point; and the Act of Toleration; 
1. Mill. & Mary, makes — only in favour of 8 


diffenters, and therefore cannot avail the t here, he havint 
not ſhewed himſelf one, as he ought if he would take advantage 


efir (4). Then as to the reaſon of the thing itſelf, it ſeems clear 


upon 
the better to diſcharge that great duty; which end they could not 


well anſwer, or miniſter fit remedies to the ſpiritual diſeaſes of 


1891 


their pariſhioners, if the pariſhioners might chuſe whether they 
heard their inſtructions or not. * And as to the other in 
the libel, viz. the not receiving the 2 at Zafer, Lin- 
wodd { f) ſays, that all Chriſtians ought to receive the ſacrament 
at leaſt once a- year, viz. at Eaſter (g). And ſo is THE RUBRICK 
eſtabliſhed by parltament; and THE TWELFTH CANON of the 
Conſtithtions of the year 1603 (5). 


Pank ER, contra. As to the ſtatute 1. Eliz. c. 2. though the 
words be, © that every pariſhioner ſhall repait to his pariſh- 
4 church,” yet the true meaning of it is well expounded by 
other ſubſequent ſtatutes, where that clauſe of it is taken notice 
of, and recittd according to the meaning and ſubſtance thereof, 
viz. © that every man ſhould go to his own pariſhy or ſome other 
« church, &c.” (i). _—_ 


HoLT, Chief Fuſtice, ſeemed to doubt whether a pariſhioner 
is compellable by eccleſiaſtical cenſures, to repait to his patiſh 


(2) Linwood de Paroch 186 and (f) Lindw. 8. 143. 

his Comment upon the word “ volen- g) Lindw. 227. 

% tibus.”” (5) | ; * 
(6) (i) See 3. Fac. 1 e. 4. C. 1 WY 
See Sparrow's ColleQion, 78. and & A, c. 18. Cawley's Law of Recu- 


- DjunRtion, 46. fants, f. Pt. Spel. Confil. 193. 2. Pt 
(a] 2. Roll. Rep. 455 Spel. Confil. 141. 1. Lev. 5. 167. Co. 
*() ba ic Jac. 480, 3-Mod.43. 


church 
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church on Sundays ; for at that rate, the gentlemen of Gray's- 
un, of Lincoln 7. Inn, &c. who have a chapel of their own, in 
which they have conſtant prayers, would be compellable to go to 
their teſpective pariſhes, a thing which was never thought they 
were obliged to:? and he thought pariſhes were inſtituted for the 
conveniency of the pariſhioners, that they might have a place 
certain to repair to when they thought convenient ; and a parſon, 
from whom they had a right to receive inſtructions, and other 
church-rites : yet he agreed, that it was not commendable for 2 
pariihioner to abſent himſelf humorouſiy from his pariſh. One 
is indeed bound to receive the ſacrament three times a-year ; and 
that Eaſter was only named for direction, but not for compulſion, 
and ſcemed to be mentioned for the ſake of the offerings then. 


 PowELL, Juſtice, totis uiribut contra. The truth is, we live 
in an age where men are apt to bring thoſe things in queſtion, of 
which our anceſtors never doubted ; and it is not fair to inqyire 
ſo narrowly into the original of the juriſdiction of the eccleſiaſtical 
court on all occaſions, It is plain they are in poſſeſſion of this 
juriſdiction, and frequently exerciſe it; and if we will aſk, how 
they come to have cognizance of teſtamentary matters, we ſhall 
no other right they have to it, but conſtant and uninterrupted 
ulge As to the inſtance of Gray's-Inn, and ſuch like, there 
ill be uſage againſt , and the repairing to ſuch a chapel 
will be a reaſonable excuſe, and ought to be pleaded; and for a 
full authority in the point, he relied 
a prohibition was denied, the queſtion there being on the reaſon- 
ableneſs of the excuſe -pleaded ; of which the Court faid, the 
ſpiritual court was the pope” Junge. And the reaſen of the 
pariſhioners obligation to come to church, is not for the ſake of 
any offering or prefit to the parſon, but in regard that he has the 
Cn ſouls, which he could not diſcharge if they came not 
to . 


 *GovLy, Juice, accord. That they have original juriſdiction, 
is moſt plain in both the inſtances in the libel; and he quoted 
Lionel Gopley's Caſe (b), and the caſe of Brown v. Latten (c). 


on Brown's Caſe (a), where 


% 


* [190] 


Hour, Ghief Fuſtice. A juriſdiction allowed to them time 


immemorial, muſt be taken to belong to them by law; but what 
doubt at preſent is, whether this be ſo: and if there be any 
ancient canon for it, and received here before 1603, I will agree 
with you; but if not, no canon ſince, though in full convocation, 
can, proprio vigore, bind laymen (d). | 

And it was propoſed to them to ſtay below by conſent, and to 
declare in prohibition forthwith, that the matter might be judici- 
ally determined. 


(2) 3-Roll. Rep. 458. (4) See the cafe of Middleton . 
6) Hard. 406, 407. Crofts, B. R. H. 326, $. C. Stra. 1056. 
c Hare. $03. 8. C. 2. Atk. 650. | 


At 
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We At another day, Mor Af moved for « prohibition in the 
Seneca, fire caſe, — A 
| And then Hor r, Chief Juſtice, having viewed the authorities, 
3 faid, that if the libel be grounded 
the ſtatute of x. Eliz. c. a. 6 — to come to the 
pariſh-church, for that ſtatute directly ſubjects people to the 
eccleſiaſtical law in this point; and the caſes in Hardves (a) and 
A 
not ſit to encourage gion, to are too 
now-a-days; and if one do —— chapd)-withia 
the pariſh, it will be good excule, but it muſt be pleaded. 11 
Hor r, Chief Fuftice. If a man be a profeſſed church- 
Nn. him ſometimes to go to 
MEETING inſtead of coming to nA, the Act of Toleration 
ſhall not excuſe him, for it was not made for ſuch fort of people. 


But no rule was given, THE Cour faying, would think 
of it before the end of the Term. 7 


And at laſt, a prohibition was granted, and ordered to declare 


(«) Hard. 406. $03. (5) 3. Roll. Rep. 45 5- 


Ca 279. The Queen anf The Pariſh of Thurſley. 


a fon be N an order of ſeffions concerning a poor perſon in the 
appren- pariſhes of and Thurfley in Surrey, the caſe was 


The fon was bound an 2 to his father; the father 
ve up his indenture to the ſon, and bound him out to a ſervice 
in into another pariſh for a year, where he ſerved, but did not cancel 
another pariſh, the indenture; and becoming poor, the juſtices ordered him laſt 
where be Er. legally ſettled in the pariſh where the father lived, becauſe the 
n che fa. indenture being ill in force, his apprenticeſhip continued. 
ther s pariſh; for , 
the indentures BROTHERICK urged, and 1T WAS AGREED, that an accord with 
not being can- ſati action would be a good diſcharge of this covenant z and by 
celled the = "him here is that which in its nature tantamounts to @ ſatisſaction 
— to the father, for now he is diſcharged of the obligation of pro- 
N viding for the ſon as an apprentice. | 


Yet pr Curian, The indenture not being cancelled, the 
obligation of the apprentice continues; and if the father ſhould 
the indenture into his hands again uncancelled, and ſue the 
4 the aforeſaid agreement would not be a good plea 
[ 191 1 for the ſon; and * it is a good plea to a covenant, 6 
| | Pr 
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js, that the plaintiff agreed the defendant ſhould be dt Tus Queen 


charged of it (a). : „ ap 
- PoWELL, 22 remembered the caſe in the Year-Book r 
Henry the Seventh, where one was bound by bond, and the T=va*ar. 

e to the obligor, who omitti to cancel it, the - 

obligee having Bs on. It put it in ſuit; and is wes pleaded 


ſpecially, and adju udged no plea. 


But upon ANOTHER EXCEPTION, a rule was made to ſhew 
cauſe why the order ſhould not be quaſhed. 


(a) Rex v. Buckingham, 2. Ld. Ray, Devonſhire, Cald, 38. Rex v. St. Mary 
1353. Rex v. St. Mary Kallander, r L. 3d. edit, 
3. Burr. $. C. 274. Rex v. Auſtrey, 470. 

1. Burr. $. C. 441. NE OI 


Hodges againſt Templer. Cafe 286. 


ULE was for judgment in Hilary Term was twelvemonth ; 
RS ho he jos LARKE, out of kindneſs to gin n ß 


the defendant, gave time for ſettling the coſts until Eaſter Term, Ten, ity bs 
and before coſts ſettled, and judgment entered, the plaintiff died, rod upon 

The laſt Hilary Term the * entered up his judgment as „ ü fn, as 
of Hilary Term before, viz. the time that the rule was pro- Term in which 


nounced. it was given at 
And now upon motion, it was ſet aſide for irregularity ; and Ln 
they directed them, if they pleaſed, to enter it us of Hilary lat, 184. 
being the Term that they really had entered it, and enter their ,, SK 401. 
continuance till then, for the Court could not take notice of the Pod 43. 
plaintiff's death. &. Mod. 189, 
þ 


910. 10. Mod. 30. 325, 12. Mod. 250. 493. $19» 14, Ray. 695. 850. $69. Stra. 639. 


HoLT, Chief n If one will enter a judgment as 4. Com. Dig, 
of a Term, he muſt actually enter it before the — — 
ſucceeding Term, dreams) of it ſhall only relate to the Term of (8 2 5 
which he enters it: and if ju t be — in Hilary <a G1. 4.) 
and in the ſubſequent Vacation the defendant ſell lands, and bef, ore Comp- 357, 
the eins of Eaſter Term the hint enter his judgment, it ſhall - 
affect the lands in the hands of the purchaſer; and if one enter 
judgment fo in Vacation, when indeed the party was dead, if he 
r Ten, the jolgneat is good'by 
relation (6 


(b) See Lord Mohun's Caſe, ante, 59. Mayor of Norwich e. Berry 4. Burr, | 
Tooker v. Duke Beaufort, 1. Burr. 147. 277. 
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Ein” The Queen it The Inhabirants of the County of 


Tur inhabirants of the county of Eil were informed agzin, 

p for not repairing a common bridge in their county. 

= Tux ATTORNEY GENERAL now moved for a venir facie; 
„ TUE o the Perk 8 

ATTORNEY to ney of | 2 tan © coupty of N ts K. Sale 


BENERAL may 

> 40000 wha, And rex Curran, The attorney ral chooſe which 
Fax and of the adjacent counties he pleaſes, and he 2 the venir: 
award the venire facias from the body of that county, or de yicznete of ſuch à par, 
— 1 ticular place therein next adjacent to Viliſbire. 

county, or © And the defendant js not intitled to an imparlance upon amend- 


the wicinity of ment of an information. 


therein. S. C. poſt. 307. S. C. x. Salk. 359. S. C. 3. Salk, 381. S. C. Holt, 339. Ante, 
730. Poſt. 355. 3. Vent $1. f. Hawk. P. C. ch. 27. 13. Mod. 372. 443. O;. 368. Sta. 934, 


mation againſt 


" : 


281. 
On an infor- 
far not 


* 


971. . Term Rep. 363- | 


Cafe 110. Anonymous. 
— ER CURIAM. An ander- ſberiſf ought not to ſerve as az 
| P attorney during his ſhrievalty 71 . 


() By the ſtatute 1. Her. 5. c. it ſhall be ſtruck of rn nou of attor- 
* is ordained, that no ender-ſheriff be nies, and not re-admitred. See alſo Dal, 
1 attorney in the king's courtsdpring the tcn's Sheriff, c. 178. p. 454. andthe ſta. 
time that he is in office” And by a tute 3. Cœ. 1. c. 15. lupey's Sheriff, 
rule of Mich. Term 1654, if he do, he 61. | 


[1 205 | 

| : 4 The Queen againſt Baines. 

* RAINES was convicted before the juſtices of the peace at their 
anicles — quarter ſeſſions, upon certain ARTICLES of miſdemeanors in 
red purſuant to his office of clerk of the peace for the county of . (purſuant to the 
1. Ae Hoy, authority given to the juſtices by the ſtatute 1. Will. & Mary, 
2. f. 6. may c. 21.) exhibited expind him. And the order being removed up 
— is by certtorart, | 
8 F Mz. WELLs took ſeyeral exceptions to it. 

FixsT, The offences examinable by the juſtices muſt be in 


S. C. 2. Salk. 


60. execu:ion of his office only ; but all the offences charged in THE 
S. C. Holt, 512. ARTICLES are for the extortion of exceſſive fees, which is no part 
$14. _ of the execution of the office, but rather are ward for it. 


SeD PER CUrlam, That is a nice diſtinction between taking 
fees and executing an office; and ſure taking of fees colere cHicii 
is an act in the execution of an office; and an office and profits are 
a much the ſame as the lands and profits of them are one thing. 


SECONDLY, 
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SxcoNDLY, The words of the ſtatute are, © that the juſtices Other jufticey 

« of peace may at their ſeſſions receive articles againſt him, which than thoſe who 

« fald juſtices may, if they ſee occaſion, convict him; and here it conſtitute 2 

the articles were received by ſuch and ſuch, eleven in all, Arier ze are 

by their names, at ſuch a ſeſſions, and the matter adjourned to exhibitedagainſt 

another ſeſſions ; and there before fix of the id eleven 2 cert of the peace 

juſtices, and others, he was convicted ; ſo the words not purſued, d r ue dr. 

Sed non allocatur: For the meaning of the ſtatute is not, that the mu of the 

individual perſons who received the complaint ſhould amove ; — 82 

— is enough that they are virtually the ſame, viz. the ſame L 

court; and though not one of thoſe who received it were at the next 11. Mod. $0. 
ſefions held by adjournment, it would be notwithſtanding well. 377104 * 
by: | | 44. 109. Id. Ray. 159. 163. 166. 2. Stra. 996. 


Tump, It does not appear that he was a clerk of the peace in Aries 
nu the time of the ſuppoſed extortion eommitted; but it is only hib i 
bd, that he claimed and exerciſed the ſaid office, and that 4 *epcace 


might be, and he haye no right to it, or that he executed it as a was d be 
deputy. | a was clerk of the 


And this ſeemed a exception; forif he be in b * 
or as deputy to another qr commit cauſes of Ar ries. 
ifterwards get in by title, or as principal, he would not by | 
of thoſe precedent miſdemeanors loſe his office. FL. 2] 


Four THLY, In the articles, which were the foundation of the Inarticlezagain} 
proceedings, arid ought to be direct and certain, one fact charged 2 «ri of the peace 
was, that he did extort and force ſuch a perſon to pay him two _ 
ſhillings and ſixpence for a ſubpana for a witneſs to appear at the — SD — 
quarter - ſeſſions, which was more than his juſt fees, without ſhew- fore - than” bb 
ing what the Juſt fees were, or laying it to have been colore Hen J fees. 


or what quarter · ſeſſions the witneſs was ſu 'd to; for it 
might be the quarter · ſeſſions of York, Cornwall, &c. and therefore 
not a matter m the execution of his office. r [C1931 


Firrutv, * Another ſum articled againſt him for was ſaid to Articles againſt 
be for a matter done at the quarter-ſeffions of his county, but not a clerk of thepeace 
ite e 1 ie nn 


And by Hor, Chief Fuftice, and PowELL, Fuftice, clearly, The articles a- 
Theſe AxrIcLEs, bein 7 againſt 1 the to . gainſt a clerk of 
him under a forfeiture of his office, in which now by the late — Rags eo — 
of parliament he has @ freehold, ought to be as direct and certain 2 an indie- 
x an indiftment : but as to the want of aſcertaining what the juſt ment. 


bees were, it is faid to be more than the juſt fees. | 1. Show. 232. 
And by PoweLL, Juſtice, That is enough, for the juſtices _— 


xe judges of der where the fees are not aſcertained by act of Gan. 236” 


HoLT, 
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Tus Quezx Herr, Chief Fuftice, and PowELL, Juſtice. We cannce 
_cof_ e a man's freehold Nera and 
dan. it does not appear that the firſt ſum was taken for any thing under 
his n as clerk of the peace, and the conviction muſt 
be according to the articles, and not exceed the extent of them, 

And it being ſpoke to again, 

The faid Two JusTICEs were clear of the fame opinion: for 
S a tvs ng ratg Dal 
office ; is ſummary is ſevere enough, without having it 
more looſe than an inden which would only ſubject him © 2 
fine, whereas this is in order to a forfeiture of his freehold ; and if 
this were an indictment, the extortion muſt have been laid calar- 
officit ; and it is not enough that the title of the articles is, that it 
was for miſdemeanors in his office; but the inſtances ought to be 

alle ſo too; and the recital in the order that it was colore ci 
is only a falie inference of the juſtices not warranted by the arti- 
cles, which are the foundation; and he cannot be convicted of 
anything but what he is charged with in writing ; and he 15 charged 

with nothing directly in execution of his office. | 


GouLd and Pow vs, Fuflices, dubitantibus, Whether this need 
be as certain as an indictment, for then without doubt it would be 
bad. And becauſe they were not ſatisfied, though the other two 
were very clear (at ſupra), it went over till the next Term, 


1 n cl of ch HoLT, 1 If the clerł of the peace had committed a 
Seace, to prevent miſdemeanor, and to prevent a forfeiture had ſurrendered his office 
— to the cuffos rotulorum, and taken a new grant, that ſhould not 
tos, a new grant purge the forfeiture, for then it would be in the power of him and 
w him will not the clerk to fruſtrate the intent of the ſtatute ; and after conviction 
purge the for- of the clerk of the peace for a miſdemeanor in his office, the cuſtos 
* rotulorum is to nominate another perſon in convenient time, and 
cannot name the fame perſon again: but if an oſſicer commit a 
forfeiture, and he who is to take advantage of it accept a turrender, 
and make him a new grant, the forfeiture is purged. It is extor- 
tion in an officer to take fees when none is due, or more than is 
due, or before they are due: and though the order (a) be quaſhed, 
yet he may be proſecuted again; as if an attainder cf felony be 
reyerſed, the party muſt be tried again. 


0 [ 194 ] * And at another day, in Michaelmas Term, Pow xs, Fuſlice, 
came over to the opinion of HoLT, Chief Juſtice, and POWELL, 
Juſtice, that the articles were no direct charge. 

But Goul p, Juſtice, perſiſted, that this being in caſe of a free- 
hold, and by uence the — to forfeit ought to be certain; 
yet it was a freehold created by act of parliament, which act ſub- 
jects it to a forfeiture for miidemeanors, and directs the charge 
and examination thereof in this ſummary way and manner, which 
he thought would not require ſo great ſtrictneſs as in caſe of an 


(«) Rex . Lloyd, 4, Stra. 996. 


inditment ; 
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ndictment; and the caſe of Dyer, 114. was quoted, where A Tux Quzzx 
FILAZER was removed by the Court by parel. gain 


Bains. 
But PER — 1 — 1 this, for that amoval is not 
tory, but the cauſe ma r come in queſtion upon an 
2 : but this amoval is — final by the ſtatute. 


80 THE Cour being clear for quaſhing it, THE ATTORNEY= 
GENERAL moved to quaſh the certiorari. | 


Wey againſt Yally. | Caſe 283. 


DEBT FOR RENT upon a demiſe of lands in Jamaica, brought Debt for rent 
in London, and plea to juriſdiction of this court, that there n * 
are courts of record there, in which all actions concerning lands nd * 
there are determinable; and prays judgment, if this court has ju- the courts at 
riſdiction: and demurrer. | „aner, na 
demiſe of lands 
BrRoOTHERICK, in maintenance of the Ke quoted the caſe of in Nn, ; for 
Parker uv. Damer in this court (a), that debt does not lie here for — 32 
rent againſt the aſſignee of a term in Ireland. And in the prin- g,zoivy bony 
cipal caſe, if the defendant had a good local plea, as an entry and s, which is 
ouſter made by the leſſor, ſuch a plea would want trial here; and tanfitory, and 
quoted for this 3. Keb. 150. where debt was brought for rent t on the f- 
upon demiſe of lands in Ireland, and it was pleaded that the Duke of e . l 
York was ſeiſed in fee of the lands, and entered, and ouſted the lei- 
ſee, and iſſue there upon the entry and ouſter; and by Hal. x, it is — C. 2. Salk, 
bad, becauſe the iſſue could not be tried here- And he ſaid, in the 3 C 4, S 
principal caſe his client was at that diſadvantage ; for the houſe zg 
demiſed was caſually burnt, and by an act of the State of that 5 C. Holt, 70g. 
country ordered never to be rebuilt, and a reparation made to the t. 223. 
leflor ; and we cannot have benefit of this matter in evidence here, _ maker 
becauſe the jury cannot enquire of it; and the plaintiff is at no Ns wy | 
miſchief, for if he has not juſtice there, he may have a writ of error 2. Lev. 80. 


hither. 1. Lev. 143. 
. 1. Saund. 238. 
HoLT, Chief Juſtice. Your caſe of Parker v. Damer is good 8 


law; for being brought againſt the aſſignee, it is grounded u 

the privity of eftate, which is local, and therefore to be — on : "pag 
where the land lies; but if it had been by the leſſor againſt the leſſee, 1. Jo. 43, 44. 
or by the aſſignee of the reverſion, debt or covenant upon the ſta- 1. Vent. 59. 


tute 32. Hen. 8. c. 34. it were otherwiſe, for then it might be upon 2 Practice, 


| 2. Stra. 776. 
1. Bac.” Abr. 34, 35. 1. Wilf. 165. 3. Will, 28. 4. Mod. 72. 3. Burr. 1291. 2. Com. Dj 
Covenant“ (B. 3.). (C. 3.). Doug). 187. Cowp. 176, 2. Term Rep. 238. z. Term — 
93. 534. 4. Term Rep. 504. A 


(a) Hilary Term, 1. & 2. Fill, & 1. Show. 187. 1. Salk. $0, and Carth. 
Mary, Roll 50g. reported 3. Mod, 336. 182. 


Vor. VI. 9 the 


\ 
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M te provity of contract, * which is tranſitory, and therefore mi 
* be laid anywhere: FF 
thereupon muſt be laid there. And it has been held, that if 3 
local iſſue ariſe in Ireland, in an action laid here in England, it 
ſhall be either tried in the county where the action is laid, accord- 
ing to Dowdale's Caſe (a), or by ſuggeſting that ſuch a place in ſuch 
a county is next to Ireland and have jury from thence. And here 
the defendant, upon nil debet, may give entry, &c. or the law of the 
country in evidence, if there be ſuch a law; and this we ſee every 
day done before committees of appeals from thence. 


Pow, Juftice. The diverſity appears plain between local 
* and tranſitory actions. If a deed bear date out of the kingdom, 
if the place of the date be not alledged ſomewhere in England 
wee cannot try it; but here the action is grounded upon the con- 
Hob. 233. tract, which follows the perſon where-ever he goes. And if the 
Cre. Jac. 15 defendant had pleaded a local plea, it might be tried where the 
action is brought, or by ſuggeſtion, as My Lox p ſays, in the next 
place, whereof we have precedents in caſes from Ireland. And 
© © there may be a law in Jamaica againſt bonds, yet ſure that will 
not confine the action of debt upon bonds made there to that 
See; Fakrigas „ country. And an action of falſe imprifonment has been brought 
Maſtyn, Co. here againſt a governor of Famaica for an impriſonment there, and 


pat the laws of the country given in evidence. 

50 5 And by THE WHOLE CouR1, a reſpondeas oufter was awarded. 
Ie”: (a) 6. Co. 46. 

Ca 284. Winter ayainft Garlick. | |. 


Declarat.on p- City OF BRISTOL, IB IT REMEMBERED, that heretoſore, to 
or! arbigration- to wit. wit, in the Term of Eafter laſt paſt, 


bond. . before our lady the queen at I giminſter, came Edmund Winter, 
SSA. dy Richard Longford his attorney, and brought into the court of 
7 _ the ſaid lady the queen then there bis certain bill againſt Edward 

-+: + + Garlick, otherwiſe called Edward Garlick, of the (City of Briftal, 


apothecary, in the cuſtody of the marſhal, &c. of a plea of debt; 

and there are pledges of proſecuting, namely, John Doe and 

Richard Roe, which faid bill followeth in theſe words, that is to 

fay, City of Briſtol, to wit, Edmrnd Winter complains of Edward 

Colick otherwiſe called Edward Garlict, of the City of Briſtol, 
apothecary, in the cuſtody of the marſha} of the Marſpalſca of the 

$ lady the queen, before the queen herſelf, being of a plea, that he 
render to him one hundred pounds of lawful money of England, 

I a which he oweth to him and unjuſtly detains, for that, to wit, that 
whereas the ſaid Edward, on the nineteenth day of Augnft, in the 
thirteenth year of the reign of our lord William the Third, late 

King ef Englana, Sc. at the city of Briftel, in the county of the 

fame city, by his writing obligatory, ſealed with the ſeal of him 

the faid Edward, and ſhewn to the court of the lady the queen 

v2 | a now 
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now here, the date of which is on the fame day and year, acknow- 
ledged himſelf to be held and firmly bound to the ſaid Edmund in 
the aforeſaid one hundred pounds, to be paid to the ſame Edmund 
when he ſhould be thereuato afterwards required : nevertheleſs 
the aid Edward, although often requeſted, &c. hath not yet paid 
the aid one hundred pounds to the ſame Edmund, but hath bitherto 
altogether refuſed, and till doth refuſe, to pay the ſame to him, to 
the damage of him the ſaid Edmund of ten pounds: and therefore 
he brings ſuit, &c. 


And now at this day, to wit, Monday next after eight days Plea. 


from the day of St. Hilary, in this fame Term, until which day 
the ſaid Edward had leave to imparl to the ſaid bill, and then to 
anſwer, &c. before the lady the queen at Veſminſter, comes as 
well the ſaid Edmund by his faid as the fail Paward 
by John Tilladam his attorney; and the ſaid Edward defends the 
force and injury when, &c. and prays oyer of the writing obli- 
gatory aforeſaid ; and it is read to him, &c. and he prays alſo 
oper of the condition of the ſame writing; and it is read to him 
in theſe words, to wit, The condition of this obligation is ſuch, 
that if the above-bounden Edward Garlict, his heirs, executors, 
and adminiſtrators, for his and their parts and behalf, do and ſhall 
in all things well and truly ſtand tu, obey, abide, perform, fulfil, 
and keep, the award, order, arbitrament, final end and deter- 
mination of John Hind, of the city of Briftol beforeſaid, gen- 
tleman, and John Packer, of the ſame city, bell-founder, arbi- 
trators, indifferently named, elected, and choſen, as well on the part 
and behalf of the above-bounden Edward Garlick as of the above- 
named Edward Winter, to arbitrate, award, order, judge, and 
determine, of and concerning all and all manner of action and 
actions, cauſe and cauſes of action, ſuits, bills, bonds, ſpecial- 
ties, judgments, executions, extents, quarrels, controverſies, 
treſpaſſes, damages, and demands, whatſoever, at any time or 
times heretofore had, made, moved, brought, conſented, proſe- 
cuted, done, ſuffered, committed, or depending, by and between the 
laid parties, or either of them, ſo as the faid award be made in 
writing, and ready to be delivered to either of the ſaid parties 
requiring the fame, on or before the eighth hour in the afternoon 
of this preſent day; but if the ſaid arbitrators do not make ſuch 
their award of and concerning the premiſes by the time afore- 
{aid, that then if the ſaid Edward Garlict, his executors and ad- 
miniſtrators, for his and their parts and behalfs, do in all thi 
well and truly ſtand to, obey, abide, perform, fulfil, and keep 
award, order, arbitrament, umpirage, final end and determi - 
nation, of Robert Godfrey, gentleman, of and concerning the pre- 
miſes, ſo as the ſaid umpire do make his award or umpirage of 
and concerning the premiſes in writing, and ready to be delivered 
to either of the faid parties requiring the ſame, on or before the 
eighth hour in the afternoon of the day next enſuing the date 
of theſe preſents, then this obligation to be void, or elſe to re- 
main in full force, ſtrength, and virtue; which being read and 
L heard, 
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Wines heard, the ſame Edward faith, that the ſaid Edmund ou ght not 
axe or maintain his action aforeſaid thereupon inſt im; W 
Gantrer. uſe he faith, that the aforeſaid Fobn Hind and Fobn Packer, the 

Pleads no award arbitrators in the condition 2 named, made no a 
made by the ar- order, arbitration, concluſion, final end or determination of 
—— and in the premiſes in the ſaid condition above - mentioned, at or 
did. 1 hth hour in the afternoon of the faid nineteenth 
day of Auguſt, in the thirteenth year aboveſaid, being the day 
the date of the writing obliga een Kare, but the ſame 
Edward further faith, that Robert Godfrey, the um- 
pire in the fame condition — named, having taken 
himſelf the burthen of arbi of and concerning the pre- 
miſes in the faid condition above ſpecified, afterwards and before 
the eighth hour in —— of the day next follo 
date of the writing obligatory 6 
ſpecified, to wit, at the eighth hour in the forenoon of the fame 
day, at — of Briſtol aforeſaid, in the county of the fame 
city, made his umpirage in writing of and concerning the pre- 
miſes aforeſaid, then and there ready to be delivered to the 
The uwpirage aforeſaid in manner and form following ; that is to ſay, — 
. Aalen ſuits at law then depending between the aforeſaid parties ſhould 
ſhould pay coſts ceaſe, and be no further proſecuted : and that the faid Edward 
of fait. Garlick ſhould pay to the ſaid Edmund Winter, at the then dwel- 
ling-houſe of Samuel Fitſall, ſituate in Caſtle-Street, in Briſtul 
aforeſaid, the ſum of ten ſhillings, and the coſts of law which 
1 had been at in that ſuit ; and that after 
the payment of the ſaid ſum of ten ſhillings in manner afore- 
ſaid, they the ſaid Edmund Winter and Edward Garlick ſhould 
give to each other general releaſes of all actions, ſuits, contro- 
verſies, and demands, from the beginning of the world to the nine- 
teenth day of the then inſtant Auguſt, in common form: and the 
ſame Edward further faith, that after making the umpirage afore- 
ſaid, and before the day of exhibiting the ſaid bill of the faid 
to wit, on the twenty-firſt day of Auguſt, in the thir- 
aboveſaid, at the ſaid dwelling-houſe of the faid 
Tender and re- ang 2 Ng, ſituate in Caſtle-Street, in Briſtol aforeſaid, he the 
2 ſame Edward was ready, and offered to pay to the fame Edmund 
then and there being preſent the ſaid ten thillings, and to ſeal, 
and as his deed to deliver to the fame Edmund a written general 
releaſe of all actions, ſuits, controverſies, and demands, from 
the 6am 2a the world unto the faid nineteenth day of Auguſt, 
in the um aforeſaid mentioned, in common form; but the 
ſaid Ednund then and there al refuſed to receive or ac- 
ceptthe ſaid ten ſhillings and the faid written releaſe from the faid 
Eaward: and this he is ready to verify: wherefore he prays Judg- 
ment if the faid Edmund ought to have or maintain his ſaid action 
thereupon againſt him, &c. 
Replies and ſets And the ſaid Edmund faith, that he, notwithflandin any mat- 
forth the cauſe ters by the aforeſaid Edward above in his plea alledged, (ugh 
levying a plane, not to be precluded from having bis faid aBtion thereupon gt ü 


1 
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kim, becauſe he faith that the ſaid Edward, before the ſaid time Winraa 
of making the writing obligatory aforeſaid, at the city of Briſtol 9 apy 
aforeſaid, in the county of the ſame city, and within the juriſ= *****55e— 
dition of the court of our ſaid late lord the king, held at his 
faid city of Briſtol, before the mayor and aldermen of the fame 
city, falſely and ee had ſaid and publiſhed concerning the 
ame Edmund diverſe, falſe, feigned, ſcandalous, and malicious 
words; and the fame Edmund, for the. obtaining and recoverin 
damages by occaſion of the ſpeaking and publiſhing of thols 
words, before the ſaid time of making the writing obligatory 
aforeſaid, levied in tne faid court of the ſaid late lord the king, 
held at the city of Briſtol aforeſaid, before the mayor and alder- 
men of the city aforeſaid, a certain plaint againſt the faid E2- . 
ward of a plea of treſpaſs upon the caſe; and thereupon ſuch 
ings were had, that he the fame Edmund, at the city of 
ol aforeſaid, in the county of the ſame city, paid, expended, Av<rment of his 
hid out, in the proſecution of the aforeſaid plaint againſt the af. 1 the | 
faid Edmund, the ſum of four pounds five ſhillings and tenpence . 
of lawful money of England; and thereupon the ſame Edmund 
and Edward, for the determination of that ſuit, and all other 
demands whatſoever, afterwards, to wit, on the faid nineteenth And their 
dy of Auguſt, in the thirteenth year of the reign of the ſaid mon 
late lord the king aboveſaid, at the city of Briſtol, in the coun _ 
of the fame city, by their ſeveral 3 obligatory, by 
to the other of them —— ſealed and delivered, ſubmitted 
themſelves to perform and fulfil the award of the aforefaid John 
Hinde and Fohn Packer, or for want thereof the umpirage of 
the aforeſaid Robert Godfrey, that is to fay, the ſaid Edward 
by his writing obligatory in the faid declaration abovementioned ; 
and the fame Edmund in fact faith, that he the ſaid Edmund 
after the making of the umpirage aforefajd by the faid Robert, 
and before the day of exhibiting the faid bill of the aforeſaid . 
Edmund, to wit, on the ſaid twenty-firſt day of Auguſt, in the 
thirteenth year of the reign of the ſaid late king -aboveſaid, at the Notice of his 
city of Briſtol aforeſaid, in the county of the ſame city, did give expences and 
notice to the ſaid Edward, that he the aforeſaid Edmund in proſe- ten: mn 
cution of the faid ſuit had paid and expended the aforefaid ſum of — 
four pounds five ſhillings and tenpence, and then and there de- 
manded that money of the ſaid Edward; and that the ſaid Edward 
at any time hitherto hath not paid the ſaid four pounds five ſhil- 
lings and tenpence to the ſame Edmund, according to the form 
effect of the umpirage aforeſaid : and this he is ready to h 
verify : wherefore he prays judgment, and his debt aforeſaid, 1 * 
ther with his damages by occaſion of the detention of that debt, 
to him to be adjudged, &c. „ 


Demurrer and joinder, 55 
T3 Winter 
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Cafe 283. , Winter againſt Garlick. br 


An award that DEBT UPON BOND for performance of an award. The award 


— _ was, that the defendant ſhould pay the plaintiff ten pounds, 


: and the cofts of a certain ſuit before ing in an inferi 

IRE od thereupon mutual releaſes. N e 
3 | 

_ ofa Exception was taken, that the award was not certain nor final, 

—Sd qu. nobod 41 and then it was nat mutual, 

Sc. x. Salk. 75, the releaſes being ordered upon payment of the ten pounds and the 

2.Keb. 231. colts (a). 


2 It was anſwered by ſtating the caſe of Beale u. Beale (b), 


B. R. H. 161. 


aj (504). * is faid, that the co/f5 may be aſcertained by the attorney's 


Kydon Awards, e 
— _ Hor r, Chief Juſtice. It has been held a good award to pay ſuch 


coſts as THE PROTHONOTARY ſhould tax, and that carries it far 


Ns dewvrrer in 


2. Salk. 93. 218. 239. J. Show. 9. 2 


% 


% Com: Dig: -» enough; but ſurely they ſhall either aſcertain it themlelves, or te- 
(A. 11.). fer it o a proper officer. | 
2. H. N. Rep. , i 
An PowELL, Jaflice, That caſe referring to the officer of 3 
2. BL Rep. 953- court has been on debate; for id certum ęſt quod certum redd; 
pore (e. 
Et adjournatur, 
(e) See Fintney v. Bullock, 2. Ley, them, the Court may order Tux MAHν 
„IL. 91% + to do it, Dudley a. Nettleficld, Stra 737, 
45) Ero. Car. 383. 2. Wil. 268. alhobgh part or the whole 
(e) An award that one ſhall pay to the of ſuch coſts be for buſineis done in an 
other all fuch monies as he has expended inferior court, Ex parte Williams, 4. Term 


about the proſecu;ion of a ſuit, is good, 
Hanſon v. Liverſedge, 2. Vent. 242. 
fo « that the defendant ſhall pay as the 
% plaintiff and his attorney by bill or cath 
% ſhall make » Lanficld . Fern, 
x. Keb. $59. Meſſenger v. Freeman, 
3. Keb. 508. ; Blackwell v. was op 
3. Keb. 293. And if cofts are awarded 
generally, but no perſon appointed to tax 


Rep. 496. But if the award order the 
coſts to be taxed by a perſon who is not a 
proper officer fcr that purpc ſe, it is void, 
Knott v. Long, 2. Stra. 1025. B. R. H. 
181. But fee Barnes, 43. B. R. H. 
161. Hullock on Coſts, 414. Arbitra- 
tors, however, are not bound to refer the 
taxation cf coſts to the officer of the court; 
but they may award a grois ſum for coſts, 


Shepherd v. Brand, B. R. H. 53. 


Anonymous, 
Hor. Gig Juice. There cap he no fych thing as 3 df 


murrer in abatement, 


LY 


| Harvey 
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Harvey again Broad. Caſe 287. 
I was now the queſtion, Whether the Court ought to take 1 . of ans 


notice of the miſtake of the day, by being told of it ore tenus, 77 be made 
and not affigned for error on the record . — 


PENGELLY urged, that there was no reaſon they ſhould ; for Mort oe. 
the Court in their judicial proceedings never reckon by the days 25. * — — 
of the month, but by the days of the week, as die Lung prox. pol. and cannot be 
ſuch a return, and relied on the caſe of Morris v. Fletcher (a), *x*cuted on the 
where a writ of inquiry was returnable die Lune prox. poſt quinden. — 
Hilarii primo Caroli, and the ſheriff returned an inquiſition before e of it, al 
him the twenty-ſeventh of January, ny in truth after the writ though not aſ- 
was returnable, and yet the Court ed to take notice of it, figned for error 


being not aſſigned on the record (5). Sa on the record. 
' BROTHERICK contra quoted Cro. Fac. 506. 548. _ ante, 14%. 


HorT, Chief Juſtice. You cannot ſay that the Monday is tres 4 2 — 
Trinitatis, for in truth it is the Sunday; but becauſe the eins cannot 8. C. Holt, 761. 
be kept on the Sunday, they are kept on the Monday, and yet the Ante, 41. 81. 
Sunday is one of the Gs days. At the Council of Nice they made a 260. | 
calculation moveable for Eafter for ever, and that is received here Poſt. 250. 
in England, and become 8 the law; and ſo is THE CALENDAR — A. 6 
eſtabliſned by act of parliament (c). And can we take notice of 3. —.— 
a Feaſt, without telling what day of the month it is ? or, Shall we 328. 
take notice of it becauſe you ſhew it on the record, and not when 1. Jones, 3or. 
we ſee it as plainly without your telling (4) ? In the Entries, — Eliz. 237. 
the tefle of the writ of covenant was. after its return, and this did LS 2 * 
not otherwiſe appear to the Court, but by their own taking notice Fot. 373. 


of it; and, contrary to Ce4e's report of it, it was not amended, but LA. Ray. 281. 
* 


the judgment was reverſed. $70.1557.1066, 
Ks 1. Bl. Rep. 526. 
Et adjournatur. 6. Com. Dig. 
„ Retorn”* 


And it being again moved in Michaelmas Term, THEY WERE 83 Pract 
ALL CLEAR that they mult judicially take notice that tres Trin. ,, ' 
was on a Sunday, and that Gage's Caſe (e) is full in the point, 

contrary to the report of it in 5. Co. 45. and ſo is the caſe of Fi 

v. Bracket, in Plewden (7, where a fine was reverſed becauſe 

one of the proclamations was on @ Sunday (g). 


— 


/ (a) Cro. Car. 53. {c) See the ſtatute de Anno Bifſextili, 
(b) See the cafe of Courtney v. Phil. the 24. Geo. 2. c. 23. ; 6. Com. Dig. 

lips, where it was aſſigned for error on the © Temps” (B. 2.). ; and Davy v. Sal- 

record, 1 Lev. 196. and S. C. 1. Sid. ter, poſt. 250. | 

301. and the caſe of Morris v. Fletcher, (4) See Gage's Caſe, 5. Co. 44. | 

Cro. Car. 53 is allowed to be law. (e) © Coke's Entries, 250. Moor, 

See alſo Plowd. 265. a. 266. b. 1. Roll. 571 

Abr. 524. pl. 5. Dyer, 181. pl. 52. (J) Plowd. 265. Dyer, 181. 

21. Hen. 6. fo. 13. pl. 4. Cro. ELI. (g) See the caſe of Swan v. Broome, 

227. Latch, 118. Sir Thomas Jones, 1. Bl. Rep. 496. and 526. 8. C. 3. Burr, 

228, —NoTs to former edition. 1595. 


T4 Fanſhaw 


*[197]. Trinity Term, 3. Queen Anne, In B. R. 


Caſe 288. * Fanſhaw againſt Morriſon. 
Scive facies upon GCIRE FACIAS upon a recognizance by bail, ſetting forth, that 


enen k” they and either of them recognovit to owe the ſum of fort: 
9 — pounds to be raiſed of the goods and charrc)s, lands and tenement? 


them  acinew- Of them and either of them, upon condition, &c. 
at, The ſire facias was to ſhew cauſe why the faid ſum 
to y me! of f 
—— — . — raiſed of the lands, &c. of them and of cithe. | 
goods, &5. of of them, with an averment, guat quidem ſeparales ſummas of forty 
——— pounds, they or either of them did not pay. 
20. Mod. 306. WELLS inſiſted, that the ſcire facias was bad ; for to levy forty 
„ of the goods and lands of them and either of them was to 
vy two ſeveral ſums of forty pounds, and that | not to be; 
and relied on the caſe of Parry v. Villars (a), where judgment 
was to recover ſeparales ſumma3, the recognizance being as here, 
and judgment reverſed. And he faid, that it was impoſſible for 
two to e jointly and ſeverally indebted in one individual ſum, 
though they may be jointly indebted, and bind themſelves jointly _ 
and ſeverally to the payment; and therefore the common form 
of bonds by two are, « NOvERINT UNIVERSI, &c. nos teneri,” 
ſo making a joint lien for the debt, which, as to the obligation of 
payment, is diſtributed and made ſeveral by the & ad quam guidem 
« folut. obligamus nos et utrumgue noſtrum, &c.” 


Hol r, Chief Juſtice, remembered, and the caſe of Parry 

v. Villars, but ſaid, that by the words one ſum was only 

payable, but leviable upon the goods and lands of them both, or 

of either of them, at the party's election. And he ſaid, there was 

this difference between @ bond jointly and ſeverally, and @ recog- 

| *#!Zance ſo; that upon the bond you cannot ſue both jointly and 
ſeverally, but upon a recognizance you may. MEE 


Et adjournatur. 
See the reſolution in Hilary Term, in the third year of Queen 
(a) 12. Mod. 303. 1. Salk. 208. 2. Salk. $20. 2. Ld. Ray. 


(5) It does not appear in any of 1138. that any judgment was given upon 
* [ 198 ] us en of this caſe, antes 157. the print Rated in the abore report 


Caſe 289. * Elmore againſt Tucker. 


If « ler d JN REPLEVIN, Conuzance was made as bailiff to J. S. for rent 
bound to repair © upon a demiſe by the ſaid J. S. of the locus in quo. It was 
not difirain the pleaded in bar, that J. S. whoſe fee it was, time out of mind uſed, 
cattle of @ frar- and ought, to repair and maintain the fences between the place 
gs that have WHERE and the plaintiff's land next adjoining, and through want 
ſirayed into the of repair the plaintiff's cattle eſcaped into the place WHERE, and 
3 were diſtrained for the rent; and on demurrer, 

xcpair them.— Hob. 265. 2, Saund. 282. 289. Carth. 123. 179. 186. 3 Com. Dig. W 
35% 28 | 3 YRE 


4 


Trinity Term, 3. Queen Anne, In B. K. 6 


EyRE, for the demurrer, relied on the caſe of Pao! v. Long- 
vill (a), the very caſe. | 

HoLT, Chief Fuſtice. I think it is hard to maintaln that judg- 
ment, that when the plaintifPs inheritance is charged with the 
repairs, he ſhould take advantage of his own wrong in not repairing, 
by making the eſcaping cattle a diſtreſs for his rent ; and it is not 
ike the caſe of lord and tenant there quoted, for the lord has 
nothing to do with the land, but the charge of repairs belongs tq 
the tenant {b). 0 ; 

Pzx CURIAM. That judgment is fit to be re-confidered, 


Illes adjournatur, , 


ET Mein 


againſt = 
Tuenzz. 


(a) 2. Saund. 288. 289. the occupier, and not againſt the owner of 

(5) An action on the cafe for not re · the fee,who is not in poſſeſſion, Cheetham 
pairing fences, whereby another party is v. Hampſon, 4. Term Rep. 318. 
camnified, can only be maintained againft 


Docmanny againſt Davenant. Caſe 290. 


HE DEFENDANT demurred in abatement, and the plaintiff There cannot be 
joined in bar; and judgment final was given for the plaintiff, — 2 tO a 
Tus CourT faid, they knew not what A DEMURRER in mart. 
abatement was ; for if the cauſe be apparent to the Court, = S. c. 1. Salk. 
will abate the writ, &c. themſelves, or elſe it ought to be pleaded. 220. 


And they ſaid, that they would turn all ſuch demurrers into bars. — 
Though Erkz, Juſtice, quoted the caſe of Mambiſb v. Mil. Carth. 88. 


laughby (a), a precedent (5) of a demurrer in abatement. _ x, ern gy 
| | ; wn, 
10. Mod. 170. 1. Ld. Ray. 20. 393. 2. Ld. Ray. nw 1043 | 
(a) Plowden, 73. 2. Roll. Abr. 668, (6) 
Lepiot againſt Browne. Caſe 291. 


RROWNE being removed by habeas corpus into the cuſtody of 1fthere be father 

THE MARSHALL, the plaintiff declared againſt him by the and fon of the 
name of J. Browne, of ſuch a place, in cuſtodid mareſchalli ; and me Chriſtian 
he pleaded in abatement, that his father lived in the ſame town, and a * 
that his name was J. Bretune too, and concluded in abatement, t. ſon in — 
for the want of the addition of junior, or ſome other, to diſtinguiſh margebali is 


him from the father. — without 


And though this was by bill, and ſo not within the ſtatute of him 05 the ant | 
Additions, yet by the common law there ought to be an addition tion of juni, 
to diſtinguiſh in this caſe of the ſon ; otherwiſe if the father were 8. C. x. Salk. 7. 
S. C. Holt, 41. 
2. Inſt. 650. Hob. Stiles, Roll. . Comy. Rep. 260. 1. Viner, © Addi- 
e tion” (N). I. Com. Dig. Abatement ar) 14. Ray. ag . 5 


rer ſued, for then J. Browne without ® addition will be taken for the 
ap=inſ® father ; and the being in the cuſtody of THE MARSBATL ſhall 
not help it: FIRST, Becauſe there is no deſcription of the per- 


ſon, — SECONDLY, Becauſe the father may be there too. Ang 
he quoted the authorities cited in the margin (a). 


HoLT, Ch: ce, Suppoſe father and fon be called 775 

Stiles, and ac; ©: — deviſes his — to Stiles, this — 

facie (hall be underſtood the father ; bue if it be made out, that the 

deviſor did not know the father, &c. the ſon ſhall take; quod fuit 

conceſſ. And ſuppoſe one deals with the ſon, and knows nothing 

of the father ; ſhall he, at his peril, take notice that he has a father 

of the ſame name, &c. ? Indeed, the defendant, by bringing the 

habeas corpus, had concluded himſelf, if you had relied upon it, 

Vide 11. Co. 89. If this were an original, and the father and fon had lived in diffe- 
3. Keb. 132. rent counties, there had been no occaſion for the addition of junier, 


And ptrx Curiam, You ſhould have alſo ſaid, that the father 
was in cuſtodid mareſchall: too. 

And therefore reſpond. ult. niſi before end of Term. 

But the laſt day PEN EIL x ſpeaking to it again, let is go over, 

{a) Year Books 33. Hen. 6. pl. 55. the 21. Her. 6. pl. 26. b.; the 5. Edw. 4. 


the 37. Hen. 6. pl. 29. b. pl 30.a. ; the pl. 25. a. ; and Raſtal's Entries, 410. 
4. Eu. 3. pl. 31. z the 8. Edw. 3. pl. 50.; 


Buowngx. 


Cafe 292. Adams againſt The Terre-tenants of Savage. 


On a ſire fac QCTRE FACTAS was brought to ſummon inthe terre-tenants 
againſt re-. of Savage, not naming them. | | 


amn, without ae £1 
my them, if To this it was pleaded in abatement, that J. S. was @ terre- 
it de pleaded ws tenant not ſummoned, and concluded, gued bebe caſſetur; 

A is a i Whereas the true way had been to conclude, ſi reſpondere debeat 
_ ds quouſque, and thereupon to take a new writ to ſummon in that 
defendant ſhall terre-tenant. 


ou. wer ALL THE Cour took a difference where the writ is generab 
until be furn- wt” : a 

dd Bud the and where it goes about to name the terre-tenents porticularly, 
writ mall not be and omits one: in the latter cafe, the writ may be abated, for 
abated. there the party may bave a better writ of the kind, vi. one naming 
'$. C. ante, 134. them all; but in the firſt caſe he cannot. 


5, C. poſt. 226. 


| 


— And therefore E cannot give judgment to 94 the writ, but 
+ «25% apy culy that he ſhall net be put to anſwer until the ether be ſummoned. 
_ 2 But becaufe DARx ELT, Serjcant, urged, that he had a multi- 
321. tuce cf precedents to the contrary, they gave day to fhewthem (4). 
8. C. Litly Ent. | | 


358 Adjournatur, 
t. Keb. 351. Carth. 111. Skin. 273, 22. Mod. 407. 4yg. Cowp. 723. 
(a) For precedents of ſuch ccncluſions Moor, 524. 1. Keb. 55. 31c. 3517. 


23s here, ſee Co. Ent. 6c. CLff. Ent. Carth. 363. Bohun's Juſt. Leg. 3132. 
703. Cro. Jac. 506. Cro. Eliz, 740. $23.—NoTE to former edition. 
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* Harwood againſt Turberville. Cafe 293. 


T* DEFENDANT borrowed money for the uſe of his mother, If a fon borrow 
and obliged himſelf by bond to the payment of it, on all _— . the 
demands, if his mother not pay. 1 — 

And now in debt upon this bond, and thereof, he demurred „% © pay it 
to the declaration, becauſe there was no ſpecial requeſt with time 2 — 
and place of the mother; and licꝭt ſæpiùs requiſitus would not do; not pay it, Tux 
for, as it was ſaid, the defendant owed nothing until want of pay- OBLIGEES may 
Rn CEE COIN in her, there being no declue on this 


bond againſt 
THE OBLIGOR, 


px CUuxtam. When there is a duty which the law makes without Rating 


le on demand, there needs no demand expreſsly laid; but any ſpecial requeſt _ 
a cue is no duty until demand, it is otherwiſe ; — here was a — — 


duty ab initio. If a man be bound to pay money on default of Poſt. 260. 227. 
payment by another, but is not the original debtor, there he is not 2. Sk. 457. 
chargeable until ſpecial requeſt made of him who was to pay it. Carth. 268. 


JupGMENT was given for the plaintiff. , 1. Lev. 3. 48. 


77. 
Raym. 27. 1. Sid. 105. 456. 1. Mod. 35. 2. Mod. 283. 2. Saund, 66. 78. 10. Mod. 5319. 
12. Mod. 423. Ld, Ray. 596. 1095. 1140. % 


Walmſley againſt Ruſſel. Caſe 294. 


TH TE w_ G CASE ret, BY and man of r | 
tation, i perjury and ſubornation jury ; DS 
and that he is, and for ſix a before the words 5 — — —— 
jaſtice of peace, and is, and for ſeveral years before was, chancellor « goes your rare 
the conſiſtory- court of the Biſhop of Coventry and Litchfield ; « chancellor, to 
and writs did iſſue fuch a year for calling a parliament, and that © fuborn wit. 
ſuch a day in that was appointed for the election of burgeſſes „ **f#5t0fwear 
for Litchfield to five in the ſaid parliament ; that the plaintiff th. re 5 
intended to ſtand as candidate, and of ſuch his intention gave achonable. 
public notice; that the defendant knowing the premiſes, to. C. f gilt 
diparage the plaintiff in his credit and reputation, and to bring 656. 
him under the penalty of perjury, and ſubornation of perjury, at 3. Co. 191. 
ſuch a time and place, in hearing of ſeveral of the queen's ſubjects, 1. Lev. 280. 
and in the preſence of the plaintiff, ſpoke of him, the plaintiff, 535: 
theſe falſe and ſcandalous words: © T here goes your rare chancel- © 232 
* lor,” innuende the plaintiff, © te ſuborn witneſſes to ſwear againſt Curch. xm 
Kthe parſon ; whereas the plaintiff was not guilty thereof. Skin, 98. 112, 
Verdict and damages for the plaintiff. Ld. Ray. 236. 
710. $12. 1369. 
GovLn, Fuftice. The action well lies. If the words were 12 Mod.g8. 514. 
imply and abſtractedly ſpoken, without reference to any public 5. Mod. 270. 
employment or office of the plaintiff, the caſe would have been 18 — _ 
more doubtful, though I will not give any opinion even in that 220. 2 
caſe; but here they are ſpoken in reference to his office of chancel- Comy. 262. 
lor, and of one that was then in commiſſion of the peace, and S 420. 617. 


1157. 1168. 
ſtood oy, ab 53. 


*f 210] 


Warniiiy 
gert 


Russ. 


Yelv. 72. acc. 
Sed Cro. Car. 
337- 

Cro. Jac. 151. 
<an. 

See Skinner, 
183. 364. 
Cath. 330. 400. 
493. 
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ſtood candidate for a * member of parliament ; and in that 
they are as reproachful as can be : they wound his reputati 
craftily obſtruct his election. It been objected, that 


they are not ſpoke with reference to his office. But I anſwer, 


wy are; for they are ſpoken of one in an office of truſt 

having adminiſtration of juſtice, and ſpoken expreſsly 
in that capacity, „ There goes your rare chancellor.” And 
it cannot be taken here that the word © chancellor”? was only meant 
for a deſcription of the perſon, but rather an indication of the 
ity in which he did ſuborn the witneſſes : and it is not mate- 
to ſhew, that any woman did ſwear againtt a parſon before 
him ; forif there did not, then the greater lt and ſcandal, and 
the word “ ſubornation is always taken in an il ſenſe (a). The 
caſe of Harris v. Dixon (b) has been objected, where the words 
were, Thou haſt procured J. S. to come thirty miles to commit 
« perjury before the Lord Biſbap of Winton, and gave him fo much 
« money ;” and reſolved that the action would not lie, becauſe it 
was not faid, that they did commit perjury ; and therefore no 
offence. I anſwer, that this very caſe was adjudged actionable (c). 
In the caſe of Prowfe v. Carey (d), „Thou haft procured falſe 
« witneſſes to ſwear in ſuch an action, were held actionable; for it 
ſhall be intended in malam partem. In the caſe of Sir Jobn Kirle 
v. Oſgood ,), & He is a forſworn juſtice, and not fit to fit on the 
“ bench,” ſpoken of a juſtice of peace, was held actionable. And 
words are to be taken according to their general acceptation ; and 
the general acceptation of theſe words cannot be otherwiſe than 
criminal. In the caſe of Sir J. Ipam v. York (), I have often 
« been with Juice B. for juſtice, but could get nothing but 
cc injuſtice at his hands,” was held actionable ; and it ſhall not be 
intended of any demand of private juſtice. Beſides, theſe words 
are ſpoke of one who deſigned to ſtand for parliameni-man, and 


with intent to hinder his election; and he quoted the caſe of 


Sir It alter Clarges (2). To ſay of a man, that © he is a papiſt, 
though words not actionable in themſelves, yet they were adjudged 
actionable, becauſe ſpoke of one who ſtogd for parliament- man. 
The like judgment in one StawelPs _ {h) ſince, where ©* You and 
« y03r crew brought the late king to death, were held actionable; 
though it mizat be faid, that they only attended him to the place 
of ex:cution : yet becauſe the words ſound in ſcandal, and that the 
common acceptation and conſt ruction of them muſt be, that they 
were concerned and buſied in bringing the king to death, he 
oncluded for the plaintiff. — 


Powys, Juſtice, doubted how it would be if the words had no 


relation to his office, or were ſpoken of a man not in office; but he 


held them actionable here for theſe two reaſons, viz. that they were 


(a) 4. Int. 167. (e) 1. Vent. 50. S. C. 
(6) Yelv 72. 1. Roll. Abr. 51. cso. Car. 15. 
(e) See the report of this caſe, Cro, (z) Raym. 482. 3. Lev. 30. 3. Mod. 
Ic. 158. gs 26. Skin. 68. 88. 1. Freem 280. 
. c. Elz. 93. (5) Hardres, 103, 


ſpoxen | 
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of a public officer, and in reference to his office; for he held, 
the word chancellor was not a de/ignatio perſonæ, or as his 
name, as parſon or dean is, but an innuendo of his corruption 
quatenus ſuch, 1. E. quatenus a chancellor. And he denied the cafe 
in 1. Roll, Ar. 79. p. 2. but agreed the caſe of Skinner v. 
Trobe 97 « Thou art forſworn in Collet-Court,”” and Page v. 
le 
4305 7G. s court,“ not to be actionable; and would diſtinguiſh 
thoſe caſes from this, becauſe ſpoken here of an officer, and with 


Warmstzty 


Russ. 


b), Thou art perjured, for thou art forſworn in the * [ 202 | 
Vide Cro. Jac. 
153 


relation to his office. ©« Subornation” is a known term in the law, 1. Panv. 107. 
and is the word of art for corrupting one to commit perjury (c). 153. 


The ſtatute of 32. Hen. 8. c. q. ſpeaks of ſubornation of witneſſes; 
the ſtatute 5. Elix. c. q. ſubornation of falſe procurement of a 
witneſs. In the caſe of Pugh v. Owen (4) theſe words ſpoken of 
a juſtice of peace to his ſervant, © Your maſter's witneſſes 
« (in ſuch acauſe) were perjured, and your maſter is a maintainer 
« and uphelder of them,” were held not actionable by Ralxs roa 
and TURNER, Barons, againſt HAL E, Chief Baron, becauſe they 
did not relate to his office of juſtice, but were ſpoken as of a 
private perſon. And in Moor (e), ANDERSON, Chief Fuftice, 
ſays, A private man cannot be ſlandered but by particular words, 
but general words ſuffice to ſlander a magiſtrate. And he con- 

PowELL, Juſtice, contra. FirsT, He agreed, that the phraſe 
of expreſſion was as direct as if the defendant had actually ſaid, 
that the plaintiff had ſuborned witneſſes to ſwear againſt the 
parſon. I cannot well find, whether my brothers think the words 
actionable in themſelves, if ſpoken of any perſon whatever, or by 
reaſon of a relation to his office, or other circumſtances of the 
plaintiff on the declaration; but I hold them not actionable upon 
any account without a relation to his office. A perſon 
cannot be a ſuborner of perjury without there be a perjury 
committed. One indeed may ſuborn to ſwear, and yet no oath be 
taken; or an oath may be taken, and yet it may be no perjury, for 
it does not appear to be in any court of juſtice. The cafe of 
Skinner v. Trobe (J) is not like this, for here is neither court or 
cauſe mentioned where the ſwearing was. He agreed the caſe 
of Harris v. Dixon (g), for there was a * ſaid to have been 

committed. And as to the caſe of Pugh v. Owen, a perjury 
is likewiſe charged. It is not actionable to ſay, that one did 
forſwear himſelf ; d fortiori how can the ſuborning one to forſwear 
himſelf be flander to bear an action? Subornation ex vi ter- 
mini does not import a ſubornation of perjury ; and the caſe in 
Rull (a) is much ſtronger than this. Subornation indeed is never 


taken in a good ſenſe, no more is forſwearing, yet no action lies for 
ſaying a man did forſwear himſcif. Then as to the relation of 


(a) Cro, Jac. 190. (e) Moor, 243. 

(5) Cro. Jac. 436. (Ff) Cro. Jac, 190. . 

(e) 3. Inſt. 167, (F) Cro. Jac. 158. 

(d) Hard. 50m. | (5) Anonymous, 1. Roll. Rep. 79. 


theſe 


1. Vent. 59, 6. 
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Warner F himſelf to be 3 
aganft J ice of peace, and candida te for parliament : agree, words ſpoken 
„ Rypons- of dngitirace will bear attic that would not do fo if fpoken of 
Cro. Jac. 143- another, but they muſt touch him in his office. If there had 
been a caſe in which a parſon had been party before the plaintif 
and women had been ſworn in it, and that had been ſet forth, then 
theſe words might be applied by innuendo to that, and therefore 
actionable (a). But the word « chancellor”? does not neceſſarily 
import, that this was charged upon him in his office of chancelhy. 
Ages muſt be either actionable in their own eo and ok 
an action it ſpoke of anybody, or they muſt ſcandalize him in 
yoda ua te” Hs tk gs Ai 


[ 203 ] _ * Hour, Chief Juſtice, accordant. My brothers for the plair« 
| tiff are not well agreed, whether the words are actionable in them- 
ſelves, but rather incline that they are not; and I think they have 
FF 
e plaintiff of any ſubornation of perjury, or that he did ſuborn 
witneſſes to forſwear themſelves. Suppoſe it were the firſt, and 
no colloquium of any cauſe, or court where there had been an 
oath, it would not be actionable; nor is there any precedent 
for it, and there is reaſon that it ſhould not. To ſay a man 
has forſworn himſelf is not actionable; therefore to ſay that he 
has ſuborned witneſſes to forſwear is not. But the words are 
not fo | in this caſe; for they are, that he did ſuborn 
witneſſes to Surely the ſuborning of witneſſes to ſwear 
is no crime, for ſuborning ex vi termini is not a crime other- 
wiſe than as it relates to perjury; and ſuborning witneſſes to 
ſwear does not imply that they do ſwear. The caſe in 1. Roll. 
79. lays a colloquium of a ſuit in chancery, and of witneſſes fworn 
there; ſo that firſt one would think here was a ſubornation of perjury; 
and the words go farther, and ſay, that he would fue in THE STAR 
CHAMBER for it, a proper court to puniſh perjury in, yet it was held 
not actionable. I hen how do theſe words touch him in his office? 
If a chancellor will ſuborn witneſſes to ſwear, does this relate 
to his office? If he do it in another than in a ſpiritual court, it 
cannot; if it be in a ſpiritual court, it may not be before himſelf : 
in ſhort, it does not appear to have been before himſelf, and we 
muſt not intend it to maintain an action. And the naming him 
« chancellor” is no more, and ſo commonly underſtood, than a 
defignatio perſonæ, as Mr. Chancellor. To make words actiouable 
in themſelves, it is neceſſary to charge ſome ſcandalous crime by 
them. If a communication had been laid concerning an oatn 
which a man had taken in a court of juſtice, and that the man did - 
forſwear himſelf, that had been charging him with perjury, and 
therefore actionable. But barely to fay, that a man did forſwear 
himſelf,” or ſuborn another ſo to do, is not charging an offence 
puniſhable, and therefore not ſufficient to ground an action. And 
he concluded for the defendant. 


(a) Cro. Jac. 30. Yelv. 220. 


And 
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And THE COURT being thus divided, the queſtion was about the How judgment 
t. If arule be made for a cauſe to ſtay until the Court be ng oo 

further moved, and the Court is divided, there needs no new rule Coon 2 

from the Court, and the plaintiff without more may enter judgment vided. | 

upon the verdict. But if the caſe be ruled to be put in THE 

PAPER for argument, or the laſt rule be a Curia adviſarevult, and 

the Court be divided, there can be no judgment: and the caſe 

of Iven v. Mare (a) ſtands upon that point to this day. 


(%) 1, Salk. 15. S. C. Com. Rep. 88. S. C. x. Ld. Ray. 486. S. C. Carth. 451 *[ 204] 


*The Queen againſt London. Caſe 295. 
AN ORDER for payment of labourers wages recited the ſpecial An order of juſ- 


. tices made on 
matter thus: the 5. El. c. 4. 


Two were retained by the defendant, being overſeer of to pay the wages 
the works of the king's garden at Hampton - Gurt, at fo much a 2 
day, and employed in garden work there; and the order was made ge = £m 


to enforce the payment. | king's works in 
The order was removed by certiorari from Hicks's-HALL. _ A. the 


Ir was NOW MOVED 7 quaſh it, For the juſtices have no ne, pr fl 


power by the ſtatute of 5. £/zz. c. 4. to order payment of the for juſtices have 
wages of @ coachman, ſootman, or any other labourer gr ares 1 only authority 
but ſuch as are labeurers in huſbandry : cannot e orders with reſpect to 
upon bricklayers, carpenters, &c. works; but in caſe of ſervants , and i ap- 
in buſbandry, where the juſtices may ſettle their wages, and force pears onthe face 
them to ſerve by the act of parliament, they may compel payment; of this order that 
and the juſtices have power to regulate wages in abundance of the party was 
caſes where they cannot compel payment ; and the caſe of ne — 
Queen v. Carbet here before (a), and Fitz. MB. 168. Bre. tit. nde for che 
« Labour,” were quoted, and this diſtinction was taken. If the payment of 
order had been generally for wages, there the Court would not wages generally, 
intend it to be other than wages in huſbandry, and it might hold ; the Court will 
but where on the face of the order it appears otherwiſe, as here it end o- 15 
does, it is in itſelf void, as touching a matter whereof they have no * 
jutiſdiction; and indeed it does not appear that this was for wages 

fettled by juſtices, and they never did pretend to a juriſdiction but 3 C. 3. K. 
where the wages was ſettled by them. Then this is a queſtion of 5 C. 2. 5 
Juriſdiction, and acts of parliament concerning juriſdiction ought 442. 

to be taken ſtrictly, and all the matter of equity that may be urged &. C. Sert. & 
on the other fide is thut out by this one anſwer, that it is againſt a Nem. 237: 


1 Skinner, $0. 
politive law. Dyer, 265. a. 


BroTHERICE contra. This juriſdiction has been exerciſed by 2 * 


them ever ſince the making of the ſtatute, which is a great argu- ag 698. 
ment of right, He quoted the Xing and Queen u. Jammer (b), 1. Brownl. 62. 
| | 2. Jones, 47. 
5. Mod. 419. Carth. 156, 1. Stra. 3. 8. Forteſ. 317. 2. Stra. 1002. Ld: Ray. £20. 1 
eam. Dig. . Juſtices of Peace, (B. 60). | | | 32 
(a) Ante, 91. 1 1% (5) Eaſter Term, 3. Fill, & Mary. 
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Tun n where it did not appear to have been a ſervice in huſbandry ; and 

- e# there it was held, they could enforce their order by commitment; 

nad he inſiſted, that work in a garden was a ſervice in buſdandry; 

and they have always been allowed a juriſdiction of that caſe: and 

ing the ſeveral clauſes of the ſtatute together, they neceſſari] 

intend to give remedy by the juſtices in all caſes of this ki 

By 5. Eliz. c. 4 ſ. 7. and 15. they are to fix and ſettle wages and 

day-hire of labourers, and ſo of apprentices in huſbandry, By 

» Eliz. c. 4 £14 a retained ſhall not go, if he be 

- duly paid, till the work be finiſhed, under penalty of a month's 

impriſonment, to be inflited by the juſtices. By 5. Eliz. c. 4. 

ſ. 18. they are to convict maſters for keeping contrary to the 

at. By 5, Eliz. c. 4 ſ. 37. all juſtices are required to make 

ſpecial and diligent inquiry into the breaches made of any of the 

by branches of this ſtatute. If then by this ſtatute they are to 

0 aſcertain wages and day-hire, to examine and puniſh maſters that 

[ 205 ] give more, or ſervants* that will take more, than the eſtabliſhed 

rate, if a ſervant cannot quit his maſter without leave, but that they 

may puniſh him, and that all offences contrary to this a& are 

determinable by the juſtices, Why ſhall not they, by virtue of 

thoſe comprehenſive words, compel payments of ſuch ſervants and 
labourers wages ? | 

_ Hour, Chief Fuftice. Two queſtions may well ariſe here.— 

FirsT, Whether the defendant bound to pay thoſe at 

all? for if he be employed as @ ſurveyor of this work, and * 

in others, and agree with them, it may well be that he ſhall be 

chargeable by them: as if I put out cloth to a taylor, and he 

employs journeymen to make it up, he, and not I, ſhall pay them, 

and he by me is to be paid for the whole work. It may be, on the 

other hand, that the contract was not made by the t upon 

his own credit, but upon the credit of THE cROW&N; and neither 

appears on the order, but it only ſays that the retainer was by him, 

rcon, Suppoſe the contract be with him, and upon his 

credit, Whether @ gardener working for day-labour in a garden 

be within the given to the juſtices in point of payment of 

his wages ? And what ſticks with me is, why they ſhould have 

power over and 9 in huſbandry, and not in caſes of 

other labourers. You ſay, it is, by implication, the ſame, becauſe 

of the powers given to them by the ſtatute over ſuch labourers. 

And he remembered an order made upon my Lord Offulfton, for 

dis coachman's wages, which was quaſhed ; and faid, Surely they 

cannot order a journeyman taylor his wages or hire ; their 

having exerciſed this juriſdiction all along will not make it legal, 

if without foundation; and in that reſpect it is not like a ſuit in the 

admiralty for ſeamen s wages, for that may ſtand upon this reaſon: 

The admiralty is a court tim out of mind, and it may be by 

ancient cuſtom they have juriſdiction over ſeamen's wages 

but this here is a juriſdiction ſet up within the memory of 

man. Eccleſiaſtical courts have juriſdiction of wills and teſta- 

ments, not by commune jus, but by preſcription, and no act of 

e Bibs | parliament 
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i is to give them juriſdiction. But it is faid in Tax Quram 
enfloe's Caſe, and 10 in Selden, that it was given to them by the 1225 
laws of the kingdom, and it is not ſo any where but in England : Porous 
ſo ſince the caſe of ſeamen's wages was always determinable 
in the admiralty, we muſt now underſtand that it had a legal 


commencement. . 


And at another day, the order was quaſhed PER ror Ant 
Curran, for that it appeared upon the face of it not to be for 
labour in huſbandry (a). But if that had not appeared fo, we 
would perhaps intend it huſbandry (5) ; but now there is no room 
for ſuch an intendment. 


{a) See the ſtatute 20. Gro, 3. c. 19. (5) But ſee Rex v, Helling, 2. 
recited in the caſe of Rex v. Pope, Strange, 8. 


5. Mod. 419- | *[ 206 J 
Carleton againſt Mortagh. | Caſe 296. 
Michaelmas Term, .2. Aune, Roll 76. 


RROR oF A JUDGMENT in debt by confeſſion in the common I 2 writ of error 
pleas. The want of an original was aſſigned for error and be VOID 

certified. The defendant pleaded à releaſe, but no venue was laid ; \; — bench 

whereupon the plaintiff demurs. and the want of 


j : original be af- 
The great queſtion now was, Whether the Court, be n 
informed that there was an original below, could by law — 8 
a certiorari ad informandum conſcientiam Curie before they reverſed ant plead 4 . 


a judgment for a juſt debt ? ; leaſe of ren but 
. \ do not lay a venus 
GouLD, Fuftice. We may do it; and this caſe ſtands upon its where the re- 
own foot, and diſtinguiſhed from other caſes. In all caſes where l-aſe was made, 
the Court after demurrer over-ruled againſt. the defendant, or 1 
rule} for a plaintiff in error, or let in to examine the record for demurrer ; 
error before reverſal of the judgment, 2 to award a but razxCovan 
certiorari. to have the whole record below before them, though may award 4 
now the defendant cannot of right demand it; for notwithſtanding e101 
any confeſſion or other plea of the defendant admitting error, yet © TS 
if no error appear to the Court on examination of the record, „ether there 
they ſhall affirm the judgment. ©. If a fact be pleaded in bar of was ar eri 
c error as a feoffment or releaſe,” ſays THE Y EAR-Book of Edward or not, in the 
the Third (a), © and iſſue is taken thereupon, and found for the ame manner as 
plaintiff,“ which is this very caſe, «yet the Court ſhall examine the ＋ W —. 
judgment; and if no error appear to them therein ſhall afficm it.” 19a; but the 
And though error be aſſigned in the want of an original, yet ſince defendant can- 
there may be an original below, the Court, upon their examination not demand this 
of the record, cannot be barred from awarding a certiorari to be *. 
8. C. ante, 113. S. C. 1. Salk. 268. S. C. 3. Salk. 399. 8. C. Holt, 275. S. C. 2. Ld. Ray. 100g. 
Poſt. 235. Noy, $3, 84. Lat. 152. 1. Sid. 39. 1. Lev. gg. 1. Keb. 225. Fareſl. 104. 
1. Show, 213. Ante, 113. 134. 174 Carth. 70. 200. 339. Poſt. 235. 8. Mod. 31. 327. 331. 
10. Mod. 318. 12; Mod. 326. Stra. 765. $19. 5. Com. Dig. Pleader” (B. 13.). (3. B. 19.). 


Ia. 440. 3. Peer, Ws. 315. 
(a) 21. Edw. 
vor. VI. ö 


certified 


Cant tren 


. 
Mon ren. 
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certified thereof. It is true, formerly, as appears by 28. Hen, 6, 
* it has been held, that after * in nullo e erratum” pleadedthe 
rt would and ought not to _— farther, and that the whole 
record muſt be preſumed to be laid before them; but ſince that time 
the Books are very full, that after . in nullo eff erratum” pleaded, 
though a wrong original be certified, the Court may be informed 
that there is a right original, and they ex officio ought to award a 
certiorari for it to affirm the judgment (a), as in Biſbop's Caſe(b), 
which in truth was after a nil dicit et remanet indefenſ, 


Cle (c) reports it to be after in nullo eft erratum. And this ] 


*[ 207] 
1. Leon. 23. 


Noy, 83, 84. 
1. Sid. 109. 
Vide 1. Co. 36. 
4 C. 37. 


take to be a ſtrong authority for me, for the releaſe in our caſe 
does not confeſs more than that does, and there the Court 

a certiorari. In ſome Books, it is ſai to de diſcretionary 
1 it or not; and if fo, can we have a better 
motive of our diſcretion than here to affirm a judgment for a juſt 
debt, where a releaſe of error is rb 
he concluded for a certiorari. | 


Powys, Fuftice, accord. It has been held formerly, that 
« in nullo eft erratum was a demurrer on what was produced of 
the record ; but in 9. Edw. 4. 32. ö. it was adjudged, that the 
Court may at diſcretion ſend a certiorar: after in eft erratum 
pleaded ; and Biſhop's Caſe allows that, and Jo. 140. * and Latch, 
152. that after the plea pleaded the party cannot pray a certiorari, 
and if he do itſhall not go at all; and the entry ought to be that it 
was © By the Court,” and not at prayer of party: and there is no 
difference between this and in nullo eft erratum in point of reaſon, for 
one is matter of law, and the other matter of fact: And why ſhould 
it be when the iſſue in law is againſt him, and not when the iſſue in 
fact is? And in thoſe Books it is (aid, that the Court may ſend a 


5 as well to reverſe as to affirm, after in nullo eft erratun. 


VC 


PowELL, Fuſtice, accord. The releaſe being as none, becauſe 


not well pl does not tie our hands, but we may award 3 


certiorari to know whether this be error or not : and the Court 
may do it to be informed of any error in law, where they are not 
forecloſed by the act of the party; and this is ſuch. And where- 
ever the Court are not barred from examining the errors on th: 
record, they may inform themſelves thus of the true ſtate thereof, 
though the parties have forecloſed themſelves of that advantage dy 
pleaging or confeſſion; for they muſt affirm or diſaffirm the judg- 
ment, upon view of the whole record, according to their know- 
ledge and conſcience, without regard to the party's admiſſion ; 
and therefore they ought to know of their own knowledge whether 
there be error in law, and not to rely upon the party's admiſſion. 
The caſe in the time of Edward the Fourth (d) is the firſt that] 
find in the Books of certiorari's ex officio Cur. and there the parties 


(a) See Year-Book 7. Edw. 4. pl. 25. (c) 5. Co. 36. 
1. Roll. Abr. 764, 765. | (4) Year-Bock 2. Edw, 4. pl 32. 
(6) Cro. Jac, 60. Latch, 152. 


| ; agreed 
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agreed the record, as removed, to be perfect, and yet the Court Canuevom 
awarded a certiorari. And I cannot tell but in many caſes the «xv 
Court are bound to do it, eſpecially to affirm a judgment. It . 
cannot be at the prayer of the parties, becauſe they have eſtopped 

themſelves by their plea, and in ſome caſes the Court have denied 

it to reverſe a judgment. In the caſe of Young v. Young (a), an 

infant brought an original; in which caſe he need not find pledges ; 

but if he come of age before judgment, he ought to add them ; 

and that being the « want of pledges” was aſſigned for error; 

and there the Court would not grant a certiorari to make error 3 

and with this agrees the caſe of Felton v. Weaver (b). The 

difference is between the caſe of the plaintiff in error and of the - 
defendant. If the plaintiff aſſign error, and take a ſeire facias ad 

audiendum errores, and that it is returned © ſerved,” and then the 

plaintiff is nonſuited, or enters a retraxit, the Court without more 

will affirm the judgment (c). Another difference is between 

errors in law and errors in fact: If error in fact be alledged, and 

« in nullo eſt erratum” pleaded to it, or a releaſe, and that is found . 
zcainſt the pleader, it is a confeſſion of the error, and the Court * Med. 56s. 
thereupon ſhall, without more, reverſe the judgment; but plead- 

ing a releaſe of an error inlaw is not ſo, for a releaſe will not make 

that error that is not ſo, as appears to the Court on record; 

but the releaſe there is only a bar of the vexation of the ſuit of 

the writ of error, for the Court cannot proceed but upon a writ 

of error, and the releaſe may bar that ; but if a releaſe be pleaded 

which does not bar the writ, the Court may proceed to examine 

te record: and ſo is the caſe in the time of Edward the Third (d). 

And where-ever they can go to examine errors, there they muſt ®* [ 208 ] 
take all legal ways — * informed of the whole record. And he 

quoted the caſe of Done v. Smithers (e). And as to Biſhop's 1. Co. 34 
pleaded, but there the party took out a certiorari without leave of RE 
Court and they held, that he could not have that writ after that 1. Rall. 754, 
plea, whereby he had concluded himſelf, but that the Court might 755- 

ex officio award it; and though it was annexed to the record by 1. Keb. 223». 
te 5 of he part, yer the Court took it off, and awarded one | 
theraſelves. As to the difference between error in fact and in law, it 0 
appears (g), that error in fact may be confeſſed, but that error in 

law cannot, fo as to tie up the hands of the Court; for though the 

party do confeſs the want of a writ original, capias, &c. the Court 

cannot take his word, and reverſe the N but they muſt 

inſpect the record, and be informed (57. And the form of entries in 

caſe of awarding certiorari ex icio is quia expediens Cur, videtur, 

to know whether there be ſuch a writ or not (i). It is objected, 

that the nature of this error is ſuch as may be confeſled, for It is Ante, 194. 


(e) Palm. 520, (F) Cro. EZ. 497. S. C. Oouldib. 15t, 
% Latch, 153. 8. C. Jones, 139- (g) Year-Books 7. Edw. 4. pl. 76. 

$. C. Noy, 84. Bro: Abr Error, 165, Fitz. Abr. 
(e) Year-Book 21. Edv. 4. pl. 3%, * Emory” 4 

Pl. 39. pl. 44. | (6) See 4. Burr. 2581. 

(0 Year-Book 21. Ed. 3. pl. 54- (i) Skinner, 419. to 422. 


(e) 2. Jones, 352, 373. Cro. Car. 415. 


U 2 only 
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cnrkron only whether there may be ſuch a writ or no. But I anſwer, 


N 
Moa raen. 


2091 


Vide Kab. 225. 


2. Cro. 443. 
Codb. 407. 


And he concluded to award the writ. 


Hor r, Chief Fuftice, contra. I am glad my BROTHERs can be 
againſt me in this caſe for ſupporting a judgment, but I am ſorry 
that I cannot agree with their reaſons. 


- FrasT, Becauſe the queſtion now before us is not whether 
there be error or no, but whether the plea in bar be good as pleaded, 
When error is aſſigned, and © in null eſt erratum” pleaded, or a 
default is made, there the matter of error is the queſtion before the 
Court; but now the matter put in our judgment is, whether the 
plea be good or not; fo that now we are determining another 
queſtion than is in judgment before us. If © in nullo oft erratum 
be pleaded, or a default made, no doubt the Court may award a 
certiorari, In the caſe of Done v. Smithers (a), that which was 
aſſigned for error appeared to the Court to be no error; then the 
matter pleaded in bar of that error, though againſt the defendant, 
was impertinent, becauſe it appeared to the to be no error, 
If in debt upon a bond the declaration be bad, and the plea in bar 
be fo too, yet judgment ſhall not be for the plaintiff upon the bad 
bar, but againſt him, becauſe the declaration appearing to be bad, 
the bar is inſignificant (5). So in a writ of error, if a releaſe be 
pleaded, and iſſue thereupon found for the plaintiff, and there appezr 
no error on the record, the judgment ſhall be affirmed (c), becauſe 
the Court are to judge of the whole record before them. If a bad 
plea in bar be pleaded to a bad declaration, or to a bad 
of error, it is idle, and the Court ſhall take no notice of the in- 
fufficiency of it, but ſhall judge on the record. And fo 
the caſe in the Year-Book (d); for notwithſtanding a * releaſe 
found for the plaintiff in error, yet, if there be no error, the judg- 
ment ſhall be affirmed : but here is apparent error, viz. the want 
of an original in an action in the common pleas. Suppoſe then the 
defendant had not come in gratis, and pleaded a releaſe, but the 
plaintiff had aſſigned errors, and taken out a certiorari, and it were 
certified that there was nooriginat,and then the defendant had come 
and pleaded the releaſe, as here, you would not, in that caſe, have 

anted a certiorari, and yet you might as well do it then as now; 
Br now the defendant by coming in gratis ſaves the plaintiff the 
trouble of a certiorari, and admits error, but pleads a releaſe : Soit 
appears to the Court, that there is a good and ſubſtantial error, and 
that the defendant has not barred it by his plea, therefore it is not 
in judgment before the C6urt whether there be error or not, there 
being apparent error on the record before them. 


SECONDLY, This is a demurrer to the plea in bar, and the 


it is matter of law, whether there be an original in the cauſe or no, 


whole event of the cauſe is put in judgment upon the demurrer. 
-When there is a demurrer and joinder in it, the Court is bound to 


4) 1. Jones, 352. 273. Cro. Car, 415. (9 5 a 
8 We (s) 31. Ee 3. pl. 57 


give 
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judgment upon that; now if you award a certiorari here, you Cartzrom 
es 8b and the joinder in it out of the caſe, gs. 7-4 
and was ſuch a thing ever done? If it be certified that there is 3 
an original, what will become of the demurrer ? For if you give 2. — 27. 
udgment upon certiorari you muſt ſet aſide the demurrer, for you *** 

cannot give judgment upon both ; for if you do, you muſt give it 

for the defendant upon the certiorari, and for the plaintiff on the 

demurter; a manifeſt contradiction. If an original be certified, 

and you give judgment for the defendant, you muſt waive the de- 

murrer put to your judgment by the conſent of the parties : and no 

Caſe is parallel to this; for conſider, you are not upon the iſſue of 

error or no error, but upon the point of bar or not, for that is what 

the parties demand your judgment in, 


- TuixDLY, The want of an original is confeſſed here as flatly 
25 can be, Indeed the aſſignment of error is not complete until a 
certiorariis returned for the plaintiff ; and here you for the defendant 

have prevented him of that by coming in gratis, and admitting the 
want of an original; but depend upon it he ought not to affign 
error, becauſe of his releaſe. So he having admitted it in this 
manner, both parties demand judgment upon the releaſe ; and for 

the Court to go upon another point than what is put in their 
judgment by both parties, is a kind of a departure from the point 
in iſſue. In the Year- Book (a), it is ſaid arguendo, that if error be 
aſſigned out of the record, as the want of an original, or the like, 
though the defendant confeſſes this error, the Court are not 
bound by ſuch confeſſion; and that I agree, if the queſtion be, 
whether error or not, as in an in nulle eſt erratum pleaded, or in 
default to the ſcire facies, Which are not full admiſſions, but guaſi 
admiſſions, and not near fo full as pleas in bar; but where the 
defendant agrees that there is error, but inſiſts upon it that the 
plaintiff releaſed it, the Court does not go fo far as to ſay, that 
they may ſcruple, and ſend a certiorari there too. If the de- 
ſendant in error come in before any certiorars, and plead a bar, 
and a demurrer is thereunto, and it never was queſtioned but he 
might well do fo, it would then be the ſame thing as if it had been + [ 210 ] 
certified « ng original.” If fo, ſuppoſe, inſtead of a demurrer, . 
iſſue had been upon this plea, and found for the plaintiff, would 5 hk 0p 
you in that caſe award a certierari? Yes: you muſt maintain it, : 
that you are at liberty, even after a verdict, to try whether the trial 
was to any manner of purpoſe ; And what will the conſequence of 
theſe things be? No doubt, after “ i null» eft erratun!”” pleaded, 
the Court may grant it, though the party has forecloſed himſelf 
from praying it ; but if the Court be informed matters are 
right below, I think, ex debito juſtitiæ in that caſe, they are bound 
to ſend for it; and where _— can do, I as I think, ex debits 

t 4 


Jsfiitiz, they ought to do it. It has been faid(b), they could not 
do it to reverſe a judgment; though there are other opinions ta 
(s) 7. Law. 4. pl. 26. (5) Cro. Jac, 6. 241, 3. Jones, 141. 


U3 the 
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Cantzron the contrary (a), it was granted: fo is Croke (3), that if rut 
«r= pLEA-ROLL be certified, and it appears to be the 
MozTacn. ꝗęfendant, before in nulla eſt erratum pleaded, may alledge diming. 
Cro. Jac. 6. 241. tien, and get THE ROLL amended below, and certified up right; 
3: Jo. 141. Bat and an amendment may be below in the body of the record, even 
- - after in null oft erratum pleaded ; and that is the reaſon that, 
| | upon diminution alledged, we order the clerk of the treaſury to 
attend, where there is an erroneous judgment through the fault of 
the clerk, as in the late caſe of Morriſon v. Fanſhaw (c), where the 
judgment was in a ſcire facias upon a recognizance upon a writ of 
error for coſts for delay of execution, the right formal way had 
been to have it 3 below, and to ſend a certiorari to have it 
ſent up as amended ; but we take a ſummary way, deſiring them 
to get it amended below, if it may be; and, upon the clerk's 
coming up, it is ſet right here. And he quoted the caſe of Gwyn v. 
Gwyn Cd) thirty years ago: judgment was in Wales, & therefore 
& jt is conkdered, bec. quad querens teneat,” inſtead of recuperet; 
and this was held to be error, and great endeavours made to have it 
amended ; the docket book was right, and the Court aid, if 
the docket had been made they amend by it ; and he put 


the caſe of Done v. Smithers, 
Cro. Eliz. $ (4) Cro. Car. 301. S. C. Godb. 448, 
4 on Jes 8. C. 2. Keb. 495. 543- 537. 626. Kc. 
be) e x. Sid. 138. S. C. 2. Lev. gg, 
Caſe 297. Anonymous. 


Keeping open QEVERAL houſe-keepers, being Duaters, were indifted for 
ſhop on 28 keeping their ſnops open mpg ordained by proclamation 
r for a public humiliation and prayer. 


but each offend. And becauſe they were ſeveral diſtin& crimes in every diſtind 


aueh made. offender, and therefore not to be joined in one indictment, it wa 
Hob. 251. quaſhed, 
Caſe 298. Powell againſt Ball. 


To 7 a JF ABAILIFF has a warrant S 
_ * 2 him from doing it, there being no actual arreſt, it is not « 
8 ne of reſcous, yet it is a contempt of the (ours (4). 

the Court. : 

Ante, Poſt. 211. 1. Cro. Eliz. 909, g16. 753. Ve. 28. 2. Rell. 294. Hob. 63. 
263. — Ds 5 11. Co. 32. 13. Co. 231. Cro. Car. 537, $38. Cro. lac. 280. 556. 456. 
12. Mod. 247. 


(Y See Wilſon ©, Gray, Poſt. 277. 


Anonymous. 
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* Anonyr10us. Caſe 299. 


płx CURIAM. Where @ view is proper, there, upon motion Rule, upon 
before trial, we will grant it, in like manner as we uſed at THE granting « view, 
ASSIZES, and that is after the jury is ſworn, and then it muſt be 2. Salk. 665. 


by conſent, and a juror withdrawn, 1. Show. 3. 
2. Lev. 117. 


Hol r, Chief Juſtice. I think we may award à view without *- Burr. 252. 
conſent. And notwithſtanding this view, a juror may be chal. 
lenged when he comes to be ſworn (a). 


(e) See the ſtatute 4. Arne, c. 16. and concerning views in civil ations, 1. Burr. 
4. Ge. 2. C. 25. £ 14. andthe regulations Rep. 253. to 259, 
| pade by the Court upon theſe ſtatutes 
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TRINITY TERM, 


The Third Year of Queen Anne, 
| The Sittings in Middleſex, | 
| RBEORE 


Sir John Holt, Kur. Chief Fuſtice 


THE COURT OF QUEEN's BENCH, - 
— — — 


Wilſon againſt Gary, Caſe 300. 


AN ACTION ON THE CASE for reſcuing a perſon arreſted on In caſe for gh 

meſne proceſs at the plaintiff's ſuit. 2 —_—— 

THz FIRST POINT of evidence was the original cauſe of muſt prove the 

| b action, the writ 

Tux SECOND POINT of evidence was, the writ (a) and and warrant, and 
warrant, by producing copies of them ſworn to be examined and ®legal arreft. 

true (6), | S. C. Holt, 6a8. 


Tux THIRD POINT of evidence was, the arreſt, ſhewing the 3 6. | 


manner of it, that it m_ appear to the Court to have been legal, Ante, 173. 
for otherwiſe there could be no reſcous. 


And, FOURTHLY, in point of damage, they proved the loſs But though ex- 
88 for that the priſoner became infolvent, or could not Pes, it is no | 


neceſſary to 


the loſs of the debr. 
But as to that, Hol r, Chi Juſtice, ſaid, in caſe of reſcous = 141. 210, 
Jou ſhall have no favour, becauſe guilty of a violence againſt the Einad. 657. 


(a) See Blatch v. Archer, that in an cientevidenceof its being delivered to the 
action of debt for an eſcape againſt the ſheriff. Cop. 63. 
ſheriff, the indorſement of non eft inventus (5) See Blatch v. Archer, Cowper, 
upon the capias ad ſatisfaciendum is ſuffi- 63. 


proceſs 
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ne, proceſs of the law, and therefore not like the caſe of a negligent 
— 8 eſcape. ; : 


Garry. | 

n Whether Nork, The caſe evidence appeared thus : The 

an arreſt by the ſtayed below at the 1 and ſent his follower * 

ta warnt up three pair of ftairs in diſguiſe, who there laid hands on 
the priſoner, and told him, he arreſted him : the priſoner, with 

Ar 6. the aſſiſtance of ſome women. got from him, and run down 

4. Com. Dig. do the firſt floor; and the defendant being below in his ſhop, and 

— gon eee eee 

x. Bac. Abr. kim (e), , *. 1 1 


332. | 
And Hour, Chief Juſtice, ſeemed to doubt whether this were 3 
OT ng ny by he glial ſervant, or if it had been 
by the ſervant even in the bailiff s preſence (5), but yet 
charged the jury guacrally, who found for the intiff. 
But he ordered THE POSTEA to be ſtayed till he had marked it. 


In an aftion fir HERE the party reſcued appeared, and was ſworn as a witneſi 

a reſcue the per- for the defendant, not being made party to the action: which 

oy * * HoLT, Gi Fuſtice, befitanter, allowed, upon the reaſon that he 

neſs. ſwore to himſelf, if by his evidence he diſcharged the 

. Mod 114, defendant ; but he faid, it was what he never had ſeen before, and 

SO chat if the defendant was guilty of the 72/cous, he could not but be 

2. Sun. bag.  particeps criminis: however, he was ſworn, and his credit left with 

32. Mod. 333. the jury. 

IAN. 369. 

730. 3. Stra. 328. 1229. 1043. 1104. | | 

s | (a) A bailf, in execution of age eutberity of THE Gatter r, but he need 
proceſs, may break open the door of a not be the hand that arreſts, nor in the 

= lodger's apartment, having firſt gained preſence, nor actually in ſight, nor within 

% peaceable entrance at the outer door of any preciſe diſtance, of the perſonarreſted, 

* the houſe, Lee v. Ganſel, Cowp. 1. Blatch v. Archer, Cowp. 65. 

| (8) The arreſt mult be made by the 


". [212 ] 
"Caſe 301. ® The Queen againſt Middlemore. 


An indictment GREAT mNuMBER OF PEOPLE were indicted for 3 
for a wi aner 

8 It was moved, that the proſecutor ſhould pitch upon three or 
ran fone only, four of them, and try it only againſt them, the reſt entering intoa 
[> af 4g rule, that if they were found guilty to plead guilty too. 

rule to plead And this was faid to be done frequently, to prevent the charges 
Zn vr of putting them all to plead. > 

— And the rule was ſo. 

1. Hawk. cap. 65. Blackerby*s Caſs, 211, 212, &c. 4. Com. Dig. 406. 


Anonymous 


LEE 
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Anonymous. | 
EF be not entered within Judgment upon 
the year, it cannot be without leave of Court on motion. 


torney, when to 
de entered. Ante, 14. 191. Poſt. 288, LI. Ray, $50, Stra. 639. 718. 882.—Sce Luſhington ©, 
Waker, 1. H. Bl Rep. 94. 


Baldwin againſt Cole. 
ROVER: The caſe, upon evidence, was this: 


A carpenter ſent his ſervant to work for hire to the queen's 
yard; and having been there ſome time, when he would go 
more, the ſurveyor of the work would not let him have his 
pretending a uſage to detain tools to enforce workmen to continue 
until the queen's work was done. A demand and refuſal was TR 
proved at one time, and a tender and refuſal after. 9 

Hol r, Chief Juſtice. The very denial of to him that 1. Lev. 173. 
has a right to demand them is an actual conve and not only 1%. 56 
evidence of it, as has been holden ; for what is a converſion, but 2. Salk. 655, 
an aſſuming upon one's ſelf the property and right of diſpoſing 1. Danv. 21. 
another's goods, and he that takes upon himſelf to detain another L 2. 
man's goods from him without cauſe, takes upon himſelf the right * Mod. 245. 
of diſpoſing of them: ſo the taking and carrying away another 7 Mot 5. 
man's is a converſion : ſo if one come into my cloſe, and 2. Show. 148. 
take my horſe and ride him, there it is converſion : and here if 175. b. 213. 
the plaintiff had received them upon the tender, notwithſtanding $5- Bac. Abr. 
the action would have lain upon the former converſion, and the 239. 
having of the goods after would go only in mitigation of the 6g BO 
damages: and he made no account of the pretended uſage, but 322. 
compared it to the doctrine among the army; that if a man came 12. Mod. 344. 
into the ſervice, and brought his own horſe, that the pro Stra. 60. 18. 
thereof was immediately altered, and veſted in the queen; which fr. 39% 57% 
he had already condemned, 


And here one of the particulars in the declaration being ill laid, 
3c 
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TRINITY TERM, 


| The Third of Queen Anne, 
1 N 


The Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice. 

Sir John Powell, Kut. 

Sir Lyttleton Powys, Kut. Fuſtices, 
Sir Henry Gould, Kut. 

Edward Northey, Eſq. Attorney General. 
Simon Harcourt, Efg. Solicitor General. 


-*# arg? 


* The Queen againſt Foxby. _ 304. 
8 brought a writ of error of a judgment againſt her upon an On awrit of er- 


indictment for being a common ſcald ; and upon affidavits, r on an indi- 


that ſhe was ſo ill, that without of ber life ſhe could ſan oor Sie 

not come up out of Kent, where ſhe lived, to aſſign error in perſon, the defendant be 
according to the courſe of the Court, ſo ill that the 
BRoOTHERICK and WELLs moved, that ſhe might have leave to — 
aſhgn error by her clerk in court. * 
it, will en- 


And WELLs ſaid, he knew no law for ducking of ſcolds (a). large the time. 


Pex Cx IAM. Scolding once or twice is no great matter; S. C. ante, 21. 
for ſcolding alone is notthe offence, but it is the frequent repetition * 

of it to the diſturbance of the neighbourhood which makes it 3. C Hess 
. @ nuſance, and as ſuch it always has been puniſhable in the leet, 266. 

and therefore indictable (5). And we have of late indulged peo- &. C. Holt, 274. 
ple upon writ of error of judgments on indictments to appear by 4. Com. Dig. 
attorney. Leet“ (L 3. . 
And here they enlarged the time until the next Term, to ſee 

bow ſhe would — herſelf in the mean time: for Hol r, Chief 


(s) Ante, 11. 178. 1. Hawk. P.C, (5) See 2. Roll. Abr. 79. 1. Mod. 
a 75. . | 77. 288. 1. Hawk. P. C. c. 75. . 5. 
Juſtice, 


Trinity Term, 3. Queen Anne, In B. R. 
Tan a Tuſtice, faid, that ducking would rather harden than cure her; 


- 


— if hg rang pcs ducked, ſhe would ſcold on all the days ofher 
Vide poſt. 39. And in Michaehnas Term her huſband and ſhe came into court, 
and BROTHERICK moved, that they might aſſign error, which 


they did. 


Caſe 305. The Inhabitants of the Pariſh of Weſtbury in Wilts 
againſt The Inhabitants of Coſtham. 


Vawoman with A POOR woman with child was removed by order of two 
—— juſtices from Weſtbury to Coſtham, and before the ſeſſions 
— * 5 brought · to- bed there, and then the order was quaſhed upon appeal. 
and be delivered P RA Curian. The child is legally ſettled inthe pariſh of Ve. 
eee bury, from whence the mother was illegally removed, for they ſhall 

the not take advantage of their own wrong ; and fo it would have been 
child is not ſet- if they had not known of the woman's being with child at the time 
ted at B. of the wrongful removal. If a woman with child be travelli 
$. C. 1. Salk. without fraud of the pariſh. in which the is ſettled, and in ſuch 
22. travel is delivered of her baſtard, it ſhall in that caſe be ſettled 
2. Salk. here it was born, ſecus if there be fraud ; and according to this 
85%. Set. a was quoted the caſe of the Pariſh of Botobam in Eſſex ſome years 
Rem. 146. 20. | 


S C. Holt, 586. | 
a Saik. 474. 2. Bulſt. 349. Stra. 51. 438. $36. 831. Ld. Ray. 395. 471. 1442. 1471. 
An orderof ba Nor, Alſo it a upon the order of removal, that the 


tary on 2 ms woman had a huſband who had left her feven before, but it 


ew that ber Was not faid that he was dead, fo that it could not be @ baſtard 
huſband is dead. clearly (a). 


So, PER CURI both points clear! the pariſh 
Barony back poli we deft pack 66 po 


(a) See Rex v. Albert Alverſtone, 2. Wilf. 340. and Mr. Conſt's edit 
Carth. 469. 8. C. Ld. Ray. 3295. S. C. Bott's P. L. vol. i. page 494. to 402.— 
$. Mod. 419. ; Rex v. Murray, 1. Salk. But ſee the caſe of Rex v. The Inhadi- 
322. 3 Rex v. St. Bride's, 1. Stra. 51. tants of Lubbenham, 4. Term Rep. 251. 
Rex v, Reading, Caſes T. H. 79.3; Rex and Goodright w. Saul, 4. Term Rg. 
&v. Bedall, a. Stra. 2076. ; Rexv. Roche, 356. * 
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* Tracy againſt Talbot. | Caſe 306. 

EPLEVIN. The caſe upon evidence before HoLT, Chief Ea houſe origi- 
R Juſtice, at niſi prius, DE : 3 2 > 


veral 

The plaintiff having been 4 lager in the pariſh for ſome time mens, with an 
before, took part of a houſe there on the third of December, and outer door to 
was rated to the pariſh” as an inhabitant for the quarter expiring at _ IE 
Chriſtmas. Before Chriſtmas, the diſtreſs was taken for the rate, en nn 
by virtue of a general warrant made long before for the whole year, each other, the 


. - ſeveral 
Fiks$T in reſpect of ſeparate tenements chargeable to the pariſh. * 


Horr, Chief Juſtice, ſaid, One houſe originally entire and rated as diſtin 
undiſtint, may become ſeveral and diſtin, by dividing it into manfior=houſe:z ; 
diſtinct partitions, and allotting them diſtin avenues, ſo as the but fte owner 
ſeveral inhabitants have no communication one with another (a); 1 _— 
and in that caſe, if the owner of the houſe live in one of the ſepa- apartments hall 
tate apartments himſelf, and an inhabitant of another ſeparate be confidered as 
apartment go away, that tenement which he occupied is not now parts of his 
an empty tenement, but the poſſeſſion of it deyolves upon the ui. 


owner, and that, with the tenement in his poſleflion before, make 4 2. Salk, 
. C. 2 Sale. 269. 8. C. Sett. & Rem. 235. 8. C. Holt, 58 1. 8. C. Foley, 15. 


{«) bee Lee +. Ganſel, Cowp. 1. © 


i 
N 
ö 
ö 
N 
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now but one entire tenement, for which he is rateable to the 
5 pariſh (a). But if there be two ſeveral tenements originally, an, 

er. they become inhabited by ſeveral families, who make but one 
avenue for both, and uſe it promiſcuouſly ; yet, in reſpe& of the 
original ſeverally, they continue ſeverally rateable. 


Taacy 


© An inhabitant But two points were allowed by Hol r, Chief Fuftice, to be 
— ue found ſpecially. f | 


peg FizsT, Whether if an inhabitant come into a pariſh three 


rated for the weeks before quarter - day, he can be rated to the pariſh for the 


14. Ray. 798. SECONDLY, Whether the diſtreſs could be taken by virtue of 
_— a general warrant made before the rate ? 

—— And yet he was very clear in the negative in both points. 
1071 1114 For, FIRST, By the ſtatute 43. Eliz. c. 2. ppors rates are to be 


made monthly (6), and the reaſon is, becauſe of frequent changes 
of poſſeſſion, in reſpect whereof only one is rateable ; whereas at 
this rate, none could remove in the midſt of a quarter without 


being doubly chargeable (c). 


Adiftreſs cantot SECONDLY, He held, in no caſe one could be taken up by vir- 
be made for 2 tue of a warrant made before the offence committed, or by virtue 
= —_— of a general warrant, but where the taking would be juſtifiable 


fore it is due. without any warrant at all, other than a warrant in law. 


Difires may be A THIRD PoInT which HotT, Chief Juſtice, ſeemed not ſatiſ- 
for a quarter's fied in, was, Whether when a rate is made for a quarter, they 
——— end may diſtrain for it before the end of the quarter? 

| But ALL THE JURY faid, that the conſtant uſage was to do it, 


and that to avoid the miſchief that would enſue if the party ſhould 
remove out of the pariſh before the quarter. 


(a) See the caſe of Rex v. St. Mary 
the Lefs, in Durham, 4. Term Rep. 477. 

(5) The words of the 43. Elz. c. 2. 
. x. are, that the overſeers, &c. ſhall 
„ raiſe weekly, or otherwiſe, by taxation 
% of every inhabitant, &c. in the pariſh, 
« in ſuch competent ſum and ſums of 
* money as they ſhall think fit, a conve- 
4 nicnt ftock of flax, &c. to ſet the poor 
% on work, and alſo competent ſums of 
« money for and towards the neceſſary 
« relief of the poor, c. But it ſeems 
that no preciſe period of time is fixed for 
which a pcor-rate ought to be made. See 
Rex v. Littleport, ante 97. Rex v. 
Biſhopſgate, 8. Mod. 10. Stevens v. 
Evans, 2. Burr. Rep. 1152. 2. Black. 


Rep. 694. 1. Bott'sP. L. 63, 64. 


le) But now by 17. Gee. a. c. 38. .. 12. 
Where any perſon or perſons ſha!l come 


* into, or occupy any houſe, land, tene 
«© ment, or hereditamert, or other pre- 
«© miſes, out of, or from which ary 
« other perſon aſſeſſed ſhall be removed, 
« or which at the time of making ſuch 
« rate was empty or unoccupicd, that 
« then every perſon ſo removing from, 
« and every perſon fo coming into, ot 
* occupying the ſame, ſhall be lizble to 
«© pay ſuch rate in proportion to the tune 
* that ſuch perſon occupied the fame, 
<« reſpectively in the ſame manner, and 
« under the hke penalty of diſtreſs as if 
„ fſuch perſon ſo removing had not te- 
* moved, or ſuch perion io cz in cr 
te“ occupying had been originaliy raicd and 
« affefſed in ſuch rate; which aid pro- 
& portions, in caſe of diſpute, ſhall be 
« aſcertained by two juſtices of the 
„peace. 


To 
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* To which Hex Obie Fuſtice, anſwered, That if he re- A a . 
moved into another pariſh in the ſame county, they might diſtrain ma de dif- 
by a warrant from the juſtices, as well as in the fame pariſh ; — for in a 
but if he removed out of the county, he agreed that the remedy failed. tie 22 in 


So he gave way to the uſage in that point. 


Dod againſt Monger. | | Caſe 305. 
AN action on the caſe for reſcuing goods which the plaintiff had In an action on 
diſtrained for rent. < * 


The plaintiff declared, that he was ſeiſed in fee of a certain x dr ira 
meſſuage, &c. that being ſo ſeiſed, he demiſed it to J. S. for a year, and plaintiffitatethas 
ſo from year to year as long as both parties ſhould pleaſe, by a maſh 6m in 

l-demiſe, reſerving rent; that for rent-arrear he diſtrained ; r, — 
and that the diſtreſs was reſcued from him by the defendant ; for them by parol 


which the ation was brought. © for a year, and 
The plaintiff having laid a /eiin in fee in himſelf, was fain to . ne 
prove it. 3 ay * N 


Alia proving the leaſe, it zppeared to. be for 2. year. and th wil 
from year to year as long as both parties pleaſed ; and that the ſtate 
leſſee ſhould not go away without giving a quarter's warning. at 


EyRE and PARKER inſiſted, that the leaſe given in evidence wer it appear 
varied from the leaſe declared on (a), fo they failed in proving Wat the keins 
their declaration. 1 

. „e. and ſo 

Hor r, Chief Fuſtice. It is well enough; for the agreement , n year to 
concerning the quarter's warning is only a collateral agreement, 4 pars 
not at all affecting the land in point of intereſt, but collaterally « g this 
binding the perſon of the leſſee, and therefore it need not be mentioned will not main; 
in the declaration. In this caſe, if at the year's end the leſ- win the dne 
ſee had given up the poſſeſſion without any warning, he would be ted in the de- 
liable to pay a quarter's rent by virtue of this agreement; but if 1 
he had given a quarter's warning, he might quit without more —— 476. 
ado; but if he once entered upon the ſecond year, he would be , RU =. | 
bound for all that year, and to a quarter's warning, and ſo on. 6. 
So it would be if ſuch a leaſe had been by deed: if a leaſe be Cro Eliz. 720. 
for a year, and ſo from to year, as long as both parties ſhall *- And. 72. 
pleaſe, that is a leaſe binding but for one year; but if a leſſee, Ae mat 
without countermand of the leſſor, enter upon the ſecond year, he is — 
bound for that year, and fo on; but if a leaſe be for a year, and ſo 1. H. M Rep. 
from year to year, until ſix years expire, that is a certain leaſe for 311. 9 5 
ſix years: if it be for a year, and ſo from year to year, as long as 
both parties ſhall agree, until ſix years ſhall expire, that is a leaſe 
for ſix ou determinable at every year's end at the will of either 

( | 


(a} See Hare v. Cator, Cowp. 766. | (5) See 4. Term Rep. 686. 
Yor, VI. X And 


LEST] Trinity Term, 3. Queen Anne, At Niſi Prius. 


Diſtreſs whento Ax D HE LIKEWISE HEI o, that if a landlord come into a houſes 
be removed. and ſeize upon ey as a diſtreſs, in the name of all the goods 


Mod. 265. 5 . 
1.44 * — in the houſe, that will be a good ſeizure of all. 


2.Ld.Kay. 1424 But he muſt remove them in convenient time at common law; 
Stra. 717. 851. and now ſince the late ſtatute of 2. Will. & Mary, Je 1. c. 5. 
ä immediately, exceptit be hay or corn (a); eſpecially here, for that the 
& Diftrefs,, ſeizure was on » though of barrels of beer, not eaſily re. 
(D. x.) moveable, if at all, without damage, and no removal until Wedn. 

day, when the defendant took them by virtue of a replevin, in 
®* [| 216 ] which the * leſſee, not the diftrainant, was made defendant. 


If a , And beſides, the plaintiff quitted poſſeflion of them the two 
quit . intervening nights, and had not the poſieſſion at the time of the 
de goss i not taking by virtue of the replevin, without which there could be no 
a reſcous. reſcous. 

| i. | The plaintiff was nonſuited. 

How 'far a dif. Tn this caſe it appeared alſo, that the diſtrainant drew beer out 
trainor may des of one of the barrels; which, pz HoLT, Chief Fuſlice, made 
- b * Abr. him a treſpaſſer ab initio (6) as to that barrel only. 
673, 8. Co, 146, 1. Leon. 420. Cro. Eliz. 783. Cro. Jac. 148. 1. Vent. 77. Owen, 46. 


(a). See 11. Geo. 2. c. 19. N ing, nor the party deemed a treſpaſſer a 

() But by 11. Geo. 2. c. 19. 20. initio; but the parties grieved thereby 

Diſtreſſes for rent ſhall not be deemed may recover ſatisfaction for the ſpecial 

| ynlawful for any irregularity or unlawful damage, and no more, on an action f 
cd alterwards done by the party diſtrain- treſpaſs or on the caſe, c. 


© Caſe 308. Rich ageinſt Aldred, | 


—— P — ETINUE for Oliver Cromuoell the go rent —— 
4 Hol r, Chief Juſt ice, at the trial. If A. bail the goods o 

p 2 to B. and C. Wi Ze againſt B. for them, B. may plead the 

he may plead tze bajlment to him by A. to be re- delivered to A. and fo bring in 4. 

bailment,* and as garniſhee, to interplead with C. And if A. bail goods to C. 

pray garen, and after give his whole right in them to B. B. cannot maintain 

3. Salk. 223 Jetinue for them againſt C. becauſe the ſpecial property that C. 


. Roll. Abr. 


730 acquires by the bailment, is not thereby transferred to B. (a). 
| (s) See Year-Book 6. Hen. 7. pl. 9. 2. Brook Abr. (t Detinue,” pl. 19, 


Caſe 39.  Jobnfon and his Wife again Browning. 
In an action for ACTION on the caſe for maliciouſly indicting and proſecuting 
= — — _ the wife for felony, whereof ſhe was acquitted. 


jndi ctment be recited ic according to the ſubſtance following,” a variance of © walerjs"* inftead of c r 
7 2 but if the 2222 been in her verba, „ the variance would be fatal. 
8. c. Holt, 3z. Ante, 25. Poſt. 267. 1. Salk. 14, 15. 8. Mod. 349. 405. | $. Mod. 227. 307. 
10. Mod. 145. 148. 209. 214. 1t. Mod. 180. 12. Med. 208. 273. 855. Fitzg. 43. 98. 173. 1. Ld. 
Ray, $1, 378. 503- 88. 334+ 69x. Comper, 229. Set Pfpimaſf. Dig. 532. 4. Term Rep. - 


Trinity Term, 3. Queen Anne, At Niſi Prius. 
The declaration recited the indictment, continent materian ſe- — AND 


quentem ; 


and in the recital of the goods ſuppoſed to be flole, it 


was valoris of ſo much; whereas the indictment was valentie of 


ſo much. 


It was objected, that this was @ variance from the indictment. 


Baut it was over-ruled; for that was the ſame in ſubſtance, and 
fo materiam fe uentem; but if they had undertaken to ſet forth the 


indictment in r ver ba, it 


have becn a fatal exception (a). 


His Wirz 
againſt 
BaowNnzNG., 


Nora, by HoLT, Chief Fuſtice. To do the buſineſs fully, the In what manner 


plaintiff ought to have proved a copy of the bill exhibited (3), 


and 


that it was found upon the oath or procurement of the defendant; 
but their names upon the back of the bill is ſufficient evidence of 
their being ſworn to the bill (c), though the writing upon the back 
beno part of the record : but it may be proved, that the defendant 


clear to have the bill. 


was a witneſs without having the bill; but it were, I fay, more 


2 malicious pro- 


ſecution may be 


proved. 


And the firſt part of the defendant's defence in this caſe muſt An action for a 
be to prove a felony committed; for without that it is impoſſible he 
could have a probable cauſe of proſecution (d). 5 

frebabls cauſe for it. —10, Mod. 217. Bull. N. P. 14. Ld. Ray. 190. 729. 738. 752. 1. Stra. 79. 


And here, becauſe nobody was by at the time of the ſuppoſed 


felon 
caſe 

HoLT, g= 
trial of the indi 


the 


ment, to be given in evidence to prove a felony ,x 


malicious proſe - 
cution will not 


lie, if there were 


In an action ſor 


ſecution for fe + 


eee 2 but the defendant's wife, who could not in this * malelous pro + 
lony, the cath of 


a witneſs to prove the felony committed, | 
e allowed her oath, which ſhe made at 
C 


the defendant, 
made at the trial 
the indict- 


committed; for otherwiſe one that ſhould ® be robbed, &c. would ment, admitted 
be under an intolerable miſchief; for if he proſecuted for ſuch to prove the fe- 
robbery, &c. and the party ſhould at any rate be acquitted, the ny committed. 


proſecutor would be liable to an action for a malicious proſecution Bull. N. P. 15. 
without a poſſibility of making a good defence, though the cauſe 
of proſecution were ever ſo pregnant. | 


(a) Rex v. Reach, Cowp. 229. Dougl. 
294. notis. Dougl. 97. Rex v. May, 
Doug]. 193. 

% See Morriſon v. Kelley, 1. Black. 
Rep. 383. ; that a copy of the indict ment 
muſt be produced when the indiftment 
was for felony, but when it was for a 
#/d-meanour only, a copy is not neceſſary. 
See Jordan v. Lewis, 1. Stra. 1122. and 

Black. Com. 126. 
10 See Girlington v. Pitficld, 1. 
ent. 47. | 
- (4) To ſupport this ſpecies of action, 
it muſt appear that there was malice in 
the deſendant, and a want of probable 
cauſe for the proſecution, Bull. N. P. 14. 
but the abſence of probable cauſe ſhall be 


g X 2 


taken as ftrong evidence of malice, Rey- 
nolus Kennedy. 1. Wil. 232. John- 
ſton v. Sutton, 1 Term Rep. 493. 544-3 
and what ſhall be deemed probable cauſe is 
matter of ſact fer the opinion of the jury, 
Bull. N. P. 14. But although expreſs ma- 
le be proved, yet unleſs there alſo appear 
want of probable cauſe, the defendant can+ 
not be convicted, Bull. N. 14. and there - 
fore it is a good defence to ſhew fair and 
reaſonable grœi ds for ſuſdeFing the guile 
of the plaintiff, Knight v. Germain, Cro. . 
Eliz. 134.3 Pain v. Rocheſter, Cro. 


*[ 217] 


Eliz. 873. although, in point of fact, ao 


felony was actually committed, Samuel v. 
Payne, Doug]. 359. ; Ledwick v. Catch- 
pole, Cald. Caſes, 291. 


DARNELI, 


| 
| 
| 
| 
| 


Trinity Term, 3. Queen Anne, At Niſi Prius. 


Nansen ann DarNeELL, for the plaintiff, faid, that if oath had been ma 
urs WIr freſhly after ID 2 that oath might be — | 
dne, evidenceof it; otherwiſenotz but that here it appeareda warrant wa 
taken out immediately, but nothing done thereupon until the de. 

fendant had a ſubſequent falling out with the plaintiff, | 


HoLT, Ghief Juſtice, ſaid, that the fact of Piget's Caſe (a) was 
this: A ſen-in-law indicted his ſtep-mother for poiſoning her huſ- 
band, his father; that ſhe, being acquitted, brought an action for 

2 malicious proſecution againſt him, and recovered damages againſt 
3 him ; chat he, to requite her kindneſs, brought an appeal of murder; 
Add that ſhe was thereupon tried, and convicted at the king's bench 

bar, and carried down, and burnt in Beriſbire, where the fact was 
committed. And he remembered another very lately, where a 
fellow brought an action for ſaying of him, © be is a highway- 
« nan; and it appearing upon evidence that he was fo, he 

taken in court; committed to NEWGATE; convicted at the next 
ſeſſions; and hanged. So that people ought to adviſe well before 


they bring ſuch actions. R 
| — remembered the like fate which befel a client 


(s) c. Car. 383. 


Caſe 310. Bnſhell againſt Paſmore. 
In debt o bond, DEBT upon a bond: the defendant pleads, that the bond was 
if be SG Ie delivered as an eſcrow to a third perſon, to be his deed to the 
— ga plaintiff upon his vacating a certain judgment, which was not 
eſcrow upon a done, and fo © non eft fattum;”* et de hoc ponit ſe fuper patriam (a) 
condition 7 without adding, et pred the plaintiff imiliter. Wan 

> ot his deed, a be plaintiff replies, that it was delivered as an eſcrow, to be 
concluſion ce «ve delivered to him upon his payment of twenty ſhillings towards 
n cured yacating the judgment. | | | 
by replying 2 x . 

"different cen- And iſſue was taken thereupon ; that is, upon A TRAVERSE of 
A, =_ dur. its being delivered as an eſcrow, to become his deed upon vacating 
| 1 rain in the judgment. | 

— On evidence, it was ſworn to have been delivered as an gc 

S. C. Holt, 213. to become the deſendant's deed upon the plaintiffs v cating the 
Hob. 246. | 
Cro. Elz. $00. 4. Keb. 142. Savil, 77. 1. Salk. 274 7. Mod. 53. Ls. Ray. 386. 
s. Wik. 341. 347. | 
In what cafes a HoLT, Chief Fuſtice, held, that there is no difference between 


+ written obliga- qui;yering a deed as an eſcrow, to become the party's deed upon 


tion delivered as 
em, ſhall become « deed. —2., Roll. Abr. 683. Ray. 197. 


2 v. Blantern, 3. Wik. 341, 347- 
*. Salk. 274+ 7: Mod. $3.105. Qollins | 


is 


Trinity Term, 3. Queen Anne, At Niſi Prius. 


his doing ſuch a thing, and to be delivered to the party as his deed Bvsnzzs 

upon his doing ſuch a thing, for in neither caſe it is his deed until | * 

the ſecond delivery: and he faid, if a man deliver a writing as 8 

his deed to a ſtranger, to be delivered by him to a third perſon 

upon his doing ſuch a thing, thar is a deed ab initio in truſt for 

# the third perſon upon a contingency: but upon the ſaying in *[218 ] 
Periman's Caſe (a), he was content to have the matter found 

ſpecially. | 

But the plaintiff was nonſuited upon another point. 

And Hor r, Chief Juſtice ſaid, that in all his time he never knew Special non» of 
ſuch A PLEA as this; for all theſe ſpecial non eſt fuctumt, in caſe c bring all 
of eſcrow and raſure, &c. are impertinent, for thereby the de- my — upon 

© brings all the proof upon himſelf; whereas if he had . denden. 
pleaded © non eft faftum” generally, he would have turned the _ —_ 1 


of whatever is neceſſary to make it his deed upon the plainti 5. Com. Big. 
And IT WAS AGREED BY ALL, that the deed cannot be an w. ) 


gereu to the party himſelf. 
(«) . Co. $4. b. 


X 3 MICHAEL- 


MICHAELMAS TERM, 


The Third of Queen Anne, 
IN 


The Queen's Bench. 


Sir John Holt, Kut. Chief Fuftice. 

Sir John Powell, Kut. 

Sir Lyttleton Powys, Knt. \ Tuftices. 
Sir Henry Gould, Kt. 


Edward Northey, E y. Attorney General. 
Simon Harcourt, Eq. Solicitor General. 
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* Culliford's Caſe. Caſe 317. 


ULLIFORD was acquitted upon an indictment of murder it an appeal of 
(- inthe country; and, on an appeal brought, time was given by murder be re- 
the Judge of aſſize until the next aflize to plead. In the moved by ala 
interim the appellant brings a habeas corpus and certiorari to re- r inne ide 
move the record and body of the appellee up hither; and at a Judge's king's bench, 
chamber the parties agreed; ſo that the appellee was let go upon and the eppeilce 
bail. The agreement being now perfected, and à releaſe given by be admitted to 


- bail, he cannot 
the appellant, and the appellee appearing upon his recognizance, 23 d on 
Eyre moved to have him diſcharged, on producing the releaſe, *PP*xring to his 


and a counſel appearing for the appeilant to conſent to it. 5 

But ER CuRIam, The certiorari and habeas corpus muſt be — 
returned here. When we are thus poſſeſſed of the record, ng Ami- 
he muſt de arraigned upon it, and then he may plead his releaſe; ed upon rus 
or if, at the return thereof, the appellant be not ready toarraign him, *zcoxv, and 
and do not appear, he ſhall have Ne facias to bring him to do it; — 2 
d if he do not come at the return thereof, he ſhall benonſuited. And ju 2g 
S. C. 1. Salk. 382. 8. C. 3. Salk. 89. Ld. Ray. 434- $56. 1289. Stra. $55. 853. 12. Mod. 216. 
228, 12. Mod. 20. 109. 157. 349. 374. 642. 1. Salk. 61, Carth. 16. 331. 395. Skin. 48. 442. 
$53. 634. 670. 2. Hawk. ch. 28. ſect. 4. ch. 23. ſect. 124. ch. 35. ſect. a, Stanf, 90, Kely.g1. 
Sa. $54. 5. Burr. 2645. 2638. 1. Com. Dig. Appeal” (G. 3). 


X 4 the 


Michaelmas Term, 3. Queen Anne, In B. R. 


Currirond's the ee is not thereby diſcharged ; for here being a record 
Car. inſt him, he ſhall thereupon be arraigned at the ſuit of Tax 
QUEEN, and then he may plead auterfoits acquit for there being a 
3 inſt him, that record muſt be diſcharged. And it was 
com to the caſe where two indictments are againſt a perſon 
for one fact, as one by THE CORONER's INQUEST, and the other 
by THE GRAND JURY, and he is arraigned, tried, and acquitted 
® [ 220 ] upon one of them, yet he is not thereby diſcharged, but ſhall be 
arraigned de novo upon the other, to which he may plead the former 
acquittal on the other. But now the courſe is in THE Orp 
BAILEY, and is indeed the moſt eaſy and fair, to try him upon both 
the indictments at once. 


| Caſe 312. The Queen againſt Weekes. 
Return of a r- F HE SHERIFF returned a reſcous thus : © Non eft invent; 
cs quaſhed for in ballivd med,” and © executio reſidui iſtius brevis patet in 


FEPUSNancy. cc 3 ” 
IB ſchedulg huic brevi annex.” and that was of a taking and reſcous. 


Ante, 141. And the return of the reſcous was quaſhed for the repugnancy. 
2. Hawk .ch.21. For PER CurIian, After non eff inventus all the reſt is idle, and 
£4 there remains no more for the ſheriff to do. 


Bur NOTE, upon the return of “ reſcous” the ſheriff always 


concludes, that after the reſcous made the defendant non eft inventus 
in balltvd, SW. | 


Caſe 313. * The Queen againſt Elizabeth Franklin. 


When a ſtatute FEIZABETH FRANKLIN was indicted at the quarter ſeſ- 
gives a penalty I- ſions of a borough for exerciſing the trade of a goldſmith, not 
| 2 — having ſerved ſeven years e e to it. 


the informer Ex moved to quaſn it ; for it appeared that it was a year after 
* — the offence committed. | 

we eng me? But PER Cuniam, Upon a view of the ſtatute 5. Eliz. c. 4. 
witches "penalty where a motety of the penalty goes to the informer, a proſecution 
at "any time upon that ſtatute muſt be within a year by the informer ; but where 
within ewo it is purely at ſuit of the queen the has two years; and where the 
— penalty is diſtributed, a moiety to the queen and a moiety to the 
S. C. x. Salk. informer, and no proſecution within the year, the queen has ano- 
* z . ther year, and ſhall have all the forfeiture, 


351. S. C. 1. Ld. Ray. 1038. 2. Salk. 373. Ante, 128. 1. Show, 354. Savil, 6. 4. Mod. 145 
246. 5. Mod. 425. Carch. 163. 


An indiftment A SECOND EXCEPTION was, that the quarter ſeſſions of boroughs 
= N ought not to receive ſuch indictments, but only thoſe of the county 


rough fff at large: and for this he quoted che caſe of The King v. Taylor, 


6. Co. 19. Cro. Car. 316. Cro. Eliz. 737. 6. Com. Dig. Trade“ (DO. .). and ſee Farren qui tam 
Wilkams, Cowp. 369. 2 


Michaelmas Term, z. Queen Anne, In B. R. 


nd another caſe in the thirteenth year of J/illiam the Third, where Tas Ger 
the indictment was quaſhed upon that exception. againff 


EL1zABETS 


But ER CurRIam, The contrary has been ſettled on debate Faanzrin. 
ſince, and there is no danger of oppreſſion, becauſe a certiorars lies, 


A THIRD EXCEPTION was to the caption, and was this : «Furg- A caption ** zu. 


« tres, &c. ſuper ſacramentum ſuum præſentant exiſtit.” And this d 7, I 
— d was quaſhed au 2 33 
| bad.—r. Salk. 370. and 37. 
Anonymous. __ Caſe gi, 


PER CURIAM. When one removes an indictment by certia- A defendant _ 
rart, the defendant ought to appear above the 'Term it comes in, 2 — 
or elſe he forfeits the recognizance which he enters into for the trying a BY 
of it ; but ſuch appearance need not be in perſon, but by his appear during 
clerk, and without it he cannot have a copy of the indictment to the Term in 
quaſh it. Which the writ 
þ is returned. 
Ante, 42. 114- 1. Salk, 270. 380, 
| *[ 221 ] 
* Anonymous. _ Caſe 315. 


NT LIKEWISE, One cannot move to quaſh an indictment _ 
for a fault in the caption the ſame Term it comes in. 35 


Anonymous. | Caſe 316. 


PER CURIAM. . After writ of error brought, if the record be If the records 
not certified at the return of it, upon certificate thereof from — — 
the officer of the court in which the writ of error is returnable, — . 
the other may have a writ de executione judicii of courſe, and dhe party may take 


party cannot hinder execution without a new writ of error. out execution, 
1. Salk. 265. Stra. 886. 5. Com. Dig. “ Pleader” (3.B. 12.). 


cw 


Boiſloe againſt Baily. +» | Caſe 317. 2 


"TRESPASS FOR ASSAULT, BATTERY, AND WOUNDING, The defendant © 
The defendant, as to the vi et armis, pleads not guilty, and as 1 Pen the: 
to the reſidue of the treſpaſs pleads a ſubmiſſion to an award of all 2 g g 
controverſies, and ſets forth an award made, viz. that the defend- tifaSimn, with- 
ant ſhould provide two fowls at his manſion-houſe in Old- Bedlam outaverring that 
in London, to be eat by the plaintiff and his friends on Wedneſday de I per. 
or Thurſday in ſuch a week, in ſati faction of the ſaid treſpaſs ;* and d 
avers, that on Thurſday in the ſaid week he did provide two fowls at 5 C. 2 Salle 76. 
bis manſion-houſe aforeſaid, &c. but that the plaintiff nor his * way 8 
friends did not come. HD * 


To this it was replied, that JVedneſday was the day appointed for S e 
the fowls, and a traverſe that it was Wedneſday or Paß Wo. —— | 
To this there was a rejoinder and demurrer. HO, 


- 
„ . 4 
e ] w — iS ‚ CS —— o . 


Borst ox 


Bat r. 


Michaelmas Term, 3. Queen Anne, In B. R. 
Ir WAS URGED, that the bare award in this caſe was not a 


bar without an execution of it, becauſe it was of a collateral thi 


of which the plaintiff could not have an action: and for this was 
quoted Kei{w. 121. for an accord without a fatisfactory conſidera. 
tion cannot be good; and if we have no remedy for what is awar 

it is in the power of the defendant whether he will ſatisfy us or not. 
An accord, and tender and refufal, is not a good bar (a) ; and the 
reaſon is, becauſe an action would not lie upon the accord for the 
plaintiff (5). 


To THE FIRST EXCEPTION it was anſwered by HALL, Ser- 


jeant, that indeed the old books did hold, that an award of a colla- 


teral matter in ſatisfaction of damages, was not a good plea in bar 
without alledging performance; becauſe, as was then held, no 
remedy lay upon the award: but that reaſon fails; for though it 
be true that no remedy lies upon the award itſelf fos it, yet an 
Auen lies upon the ſubmiſſion, which is a promiſe of per- 


And to that opinion Hol r, — 7 Juſtice, did very ſtrongly 
incline ; for he ſaid, it had been often held of late days, that the ſu 
miſſion mutual was an actual mutual promiſe of performance (c); 
and if this had been upon a bond awarding a collateral matter, it had 
been a good award, becauſe the party has remedy upon the bond of 
ſubmiſhon; and if there be remedy for the thing awarded, it need 
not be averred executed. 


A fubmiffion of A $sECOND EXCEPTION was, that the treſpaſs declared on was 
treſpaſs need not 


notice the vi ct 


quare vi et armis, &c. and there was no conſideration or ſubmiſſion 
of the vi et armis, and ſo this award could not be a bar to the 
declaration. | 


HALL, Serjcant, contra. As to the not ſubmitting the vi 1 
armis, it concerns the queen, and cannot be ſubmitted by the 
parties. 


On an award A THIRD EXCEPTION, that it being at the election of the defend- 


that A. fhall 


give H. a dinner 
on Wedneſdey or 


Thur day, notice 
is nec ſſary. 


ant to provide the fowls on Wedneſday or Thurſday, he ought to give 
the plaintiff notice on which of the days he would provide them, 
and the time of the day on which he would have them ready; for 


otherwike, if the plaintiff come on Fedneſday to his houſe with his 


friends, the defendant might ſay he ſhould not provide the fowls until 
next day, and if the plaintiff did not come on M edneſday the de- 
fendant might fay he provided them the day before. 


HALL, Serjeant, anfwered, that the giving of notice was not 
neceſlary ; for the defendant by the — had the advantage of an 
election given him. 


(=) See the Vear-Bocks 9. Ede. . ( See 1. Ld. Ray. 122. 2. Ld. Ru. 


19. . 17. Ede. 4. pl. 8. 9. Co. 79. 1039. Kyd on Awards, 7. 
(5) See the Year- Book 16. Edw. 4. 


pl , 9. 2. Rol Abr. 128. Stiles, 245. 


« 


A FOURTH 
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URTH EXCEPTION was, that in this caſe it was not enough In pleading an 
nts heked provided the fowls, but that he ſhould have ten- oo: 
Auel them; for the words of the award are, © provide and give, &c.“ — 7 

HALL, Serjeant. This objection, viz. the want of pleading a be ſtated. | 
tender, falls to the ground, if the anſwer to the firſt objeCtion be . ans ] 


good. 


AF1FTH EXCEPTION * was, that there is no venue laid where the In pleading an 
fowls were provided, it is only laid to be at the defendant's houſe in aan of a eck. 
Old Bedlam, in London; and in London the venue ought to be laid in _ thing in 
theward, which is like a hundred; or in a pariſh at leaſt, which is in if the Mp 
the nature of a vill in another county. ' - © performance 


HALL, Serjeant, as to this objection anſwered, that the not lay- os 
ing a venue was helped by verdict. | 


Towhich HoLT, Chief Fuftice, faid, that the want of a venue is only 
curable by ſuch plea as admits the fact for the which it was neceſſary 
to lay a venue; as if debt be upon a bond, and no venue laid where 
the bond was made, on demurrer to it, it will be ill ; but if the 
defendant plead à releaſe whereby the bond is admitted, that helps 
the declaration. | 


But in this caſe, by reaſon of the frivolouſneſs of the action, Tut 
CourT gave no j but wiſhed them to compromiſe the 
matter, 


Anonymous, Cafe 318. 


ER CURIAM. If one ing to have title to land give it ſecurity be 
ſecurity to the tenants to ſave them eſs upon paying him given to tenants 
the rent, and afterwards another recover in ejectment againſt them, n Paying ther 
have no remedy upon the ſecurity until recovery of the mean u ane ep 
profits, which is from the time of the action brought, and without ouſted they have 


an actual entry there can be no recovery of the profits. no remedy until 
| the mean profits 

are recovered. 

Anonymous. Caſe 319. 


PER CURIAM. If a man fign aleaſe in one county or vill of The vane in | 
lands in another, yet the jury muſt come from the place where 89 

the land lies in an ejectment upon ſuch leaſe. 3 
Ante, 130. Poſt, 30g. 1. Salk. 273. - 2. Salk. 643. 


Anonymous. Caſe 320, 

PER CURIAM. A new trial is never granted for want of evi- New trial. * 
dence whereof the party was appriſed, and which he might have Avte, 22. 
had at the trial, 2 Poſt, 242. 


Anonymous. 
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Caſe 317. Anonymous. 


If only part of HER CURIAM. If one levy part of his debt by fieri facias 
RS P cannot after take out a capias for the whole; bat . 
the plaintif may Teturn the fieri facias, by which it may appear how much is oy! 7 
have a <a. a for and then take a cepiar ad ſatisfaciendum for the reſidue (a). 


the refidue. | 
«) See the caſe of Walter v. Cro. Eliz. 

W | 5 — Ne - 7D: MB» 
Caſe 322. Anonymous. 
Tithe ih. PER CURIAM. FirsrT, No tithe is due for % of common 
Cro. Car. 339. we he be earns) 1 | 
. kev. | 
1.84 4 x. Vent. 5. 5. Bac. Abr. 63. 3 Com. Dig. © Diſmes.” 


Weod is the- SECONDLY, Noweed is titheable of common right, butonly by 
_ by cu- cuſtom (5). | 


Carth. 303. 379. Skin. 51. 339. 341. 356. 560. 1. Keb. 454- 2. Keb. 2. 447. 


(«) See Rex e. Carlyon, 3. Term (8) See Door and Student, al. a. 
Rep. 385. 8.55. 13. Co. 23. ö 


Caſe 323. | Anonymous. 


After a nonſuit in IN REPLEVIN the avowant ſaid, that he was poſſeſſed for years, 
* and made an under- leaſe, reſerving rent, &c. for which arrear 
den de awer be diſtrained. The plaintiff was nonfuited, and a return irrepleni- 
flates a partica- fable awarded. ſt 

| þ uw The exception taken upon the return of the writ af or 5 
| mnencement . or a Was, that the ay was naught, for that the avowant pl 
ſeifin in fee. particular eftate, without ſhewing who had the fee, and the com- 
Ame, 138.  mencement of the particular eſtate. 


$- Med. 259 But though that were bad, yet being after the nonſuit it was to 
late; for the interlocutory judgment is ſuch on which a writ of 
error lies, as in judgment on a writ of dower. 


. Caſe 324. Stanyon againſt Davis. 


Error of judg- FRROR OF A JUDGMENT in the Maraſhlſea Court, wherein the 
ment in the = plaintiff declared, that at ſuch a day, in ſuch a pariſh, in the 
en, county of Middleſex, he delivered into the ſtable of the defendant thus 
Poſt. 227 « pred. Davis com. heſpitat. adtunc et ibidem exiſten. in flabulum 
See * Abe, © deluberauit” a 88 to be by him ſafely kept at a rea- 
tit. Error, fonable rate, and to be ſafely re- deliv by him to the plaintiff ; 
303. that the defendant adtunc ibicem tam negligenter the ſaid gelding did 
en. keep, that through his defect it was taken out of his inn, and fo 
$.C. 11.Mod. 7. immoderately rid and whipped that he was quite ſpoiled. Verdict 
St 17 and damages for the plaintiff, and judgment tor him below. 
795. 2 RAYMOND 
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RAYMOND and CHESHIRE, upon a writ of error being brought, Sraxron - 
at ſeveral times, excepted : ain 


Fmsr, That the horſe, for aught that was put into the Words indiffe« 
defendant's table without his privity, and if ſo he was not bound to rent mallbe tak 
take any care of it; for as the declaration is worded, it is to be un- wr $a ſcoſe 
terftood that it was delivered into his ſtable, he being a common die decsses 
innkeeper ; for pred, D. com. boſpitator. exiſten. muſt be taken in good. 
the ablative caſe. | | 


But the words being indifferent to an. ablative or dative, and 
taking them in a dative making the declaration goed, and the other 
bad; per POWELL, Pow vs, and GOULD, Fuſlices, abſente HoLT, [ 22, Þ 
Chief Fuftice, it ſhall be taken in that which makes it good. . 


SECONDLY, That no place was laid where the immoderate In an action on 
riding was, nor that it was twithin the juriſdiction of the inferior 2 
court: and it was laid down for a rule, and agreed to by 8 = 
Cour, that whatever is eſſentially neceſſary to maintain an action, keeping the 
if the action be brought in an inferior court, that matter muſt be plaintiff 's horſe, 
averred to have been within their juriſdictian, otherwiſe they have whereby he was 
no® juriſdiction; for whatever is not averred to be within their 252 out ofthe 
juriſdiction, ſhall be intended out of it. ; Mt 

Ir was ALSO AGREED clearly, that if that which is the git of SATIN 
the action, and the complete — of it, be laid within the juriſdic- t. aver tha ü 
tion, and the declaration ſhews further matter, which is only immoderate riding 
vation or conſequential damage without which the action would have was withi 
lain, ſuch matter need not be averred to be within the juriſdiftion; as e 3 for 
in an action on the caſe for calling a woman @woore, hereby ſhe loſt a nt is the gie 
marriage, there not only the words, but alſo the loſs of marriage, muſt of the aQton. 
be alledged to be within the juriſdiction, beeauſe the one without s. C. Salk. 404. 
the other will not maintain the action; and there one may Ante, 3. 
confeſs the words and traverſe the damage (a). So in treſpaſs by Poſt 308. 

a maſter for the battery of his ſervant, whereby he loſt his ſervice; 1 Pen 74 
the Iofs of ſervice, as well as the battery, mult be laid within the f. $14. 5 
juriſdiction (b). But in an act ion by a tradeſman for calling him x. Lev. 137. 

a cheat in his trade, whereby he loſt his cuſtomers; there the loſs of 2- Jones, 230 
cuſtomers need not be alledged within the juriſdiction, becauſe the 2 Cunz 
words are actionable without it, and it is only aggravation (c). 2 _ 
In an action for arreſting one in another man's name, without (p. g.). 
conſent of the other, per quad his creditors came all and arreſted 

him, it is not needful to alledge that the creditors came upon him 

within the juriſdiction, becauſe the arreſting in another's name, 

without the other's conſent, is in itſelf actionable (d). 


(a) 1. Sid. $5.95. Ray. 63. f. Lev, received within the juriſdiction, Trevor 

69. 153. | v. Wall, 1. Term Rep. 151.—Sece alſo 
(5) So a declaration in an aſſempfit in Waldock v. Cooper, 2. Will, 16. Fitag. 

m inferior court for money had and re- 44. 9. Mod. 77. Stra. 827. Ld. Ray. 

ceived, muſt not only alledge that the 21555. 

elendant promiſed to pay within the juriſ- (e) 1. Roll. Abr. 546. 1. Cro. 570. 

fiftion, but that the money was had and (4) 1. Jones, 448, 


Tnapr, 
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n. gaser. Wee eee defendant's negle, 
ver 02 in ſuffering the gelding to go out of his cuſtody, was a complete 
Er CFF 


8 — — —— ws Boda 

*. ut ed. the gelding to the contract ; and for thiske ane 

Kvered, and the fh. nor Jan: . d be thenitbeing , 

borſe, by the No Venue need be where where the nonſcalance was (a 

negligence cf the 

nale - keeper, be And in Eaſter Term laſt, upon the argui y this Hort 

— Gi Nees, as the Counſel for the de pt rs whe- 

Mble, and ſo ther, it the original declaration had been in this court, they would 
med venture to demur to it for not ſhewing the place the horſe was 


— immoderately rid in? And be faid, fare they would not. Ard 


hes for his-neg- then if this were a good declaration in a ſuperior court without 
left in not d that, it will not be n to aver it within the juriſdiction of an 
— he inferior court in an action brought there. 


wv the con: ract. Cuxmunr anſwered, that the inferenc2 did not fallow; » for if 
indebitatus affumpfit be in a ſuperior court for goods ſold and deli- 
VET 
is no cauſe of demurrer, but the not alledging it to be within 
the juriſdiction of an inferior court would be fatal (5). 


But Ex rorau Conan, The judgmen t was affirmed; for 
the neglect of not keeping according „ 
A the on; for if the Sen thatithe: deferens $a 
> | negligent ew te horſe hat he ws e wt of his le 
lie: or that he ſo negugently kept him, lect he 
was bear, or abuſed, or wanted reaſonable — _— 
And the fole cauſe of action is bis neglect of due care of him. 


' The judgment was affirmed. 


4e) See 1. And. 139. and the caſe of (6) See the caſe of Paſton 6. Ledham, 
Walker v. Aſhwood, Michaelmas Term Year-Book Mich. Term, 37. He. 6, 
ret aur oo Page 2. b. pl 4. a 


"Caſe 325. 2 * Anonymous. 


How a n AJOTE, The Chief Juſtice remembered the caſe of Mayo v. 
verd:& finding Combe (a), in my Lon HALE's time, where the counterpart 
an original deed f an ancient deed was admitted in evidence; and a ſpecial verdict 
3 being found in the caſe, finding the original doed, it concluded ©prout | 
terpart was e And this was fo _— | 
Ev.denee. ſerve the precedent. 


In what caſes And now ALL THE Count held, that the counterpart of an 
the counterpart. ancient deed whica might be loſt was good evidence with other 
8 Sood eit cumſtances, but not of itſelf without other circumſtances ; but 
Pott 24s. that 2 counterpart of a deed leading the uſes of a fine was of itſelf 


673- „ Mod. 4. 9. 114. wy 211. 386. 4. Com. Dig. « Evidence” (B. 4). 


(=) Hard. 119. 1. Lev. 25. 3. Keb. 477. Fox 
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Fox againſt Tilly. Caſe 326. 


DET UPON A BOND conditioned to fave the plaintiff harmleſs A dont given to 
againſt all eſcapes which he had ſuffered as WARDEN OF THE *. kn 


FLEET PRISON. faſt eſcapes is 


And on demurrer to the rejoinder, which was in itſelf a departure good, but not 
from the plea, which was a non fuit damnificatus, and a ſpecial da- fam 


mage replied, and continuance given to the firſt day of this Term, , S. 438. 


Tut CovRrT took a diverſity between a bond to fave harmleſs >; 
qe capes, for that would be void, and a bond to fave & Plaz 
NN 
them, yet one may con to ify one againſt a penalty . 

already incurred againſt law. E 

AnD NeTE, Here the Court was informed that the plaintiff was IT a plaintiff die 
dead, and therefore they ought not to go to judgment. 8 
To which they anſrered, that if that were fo, the defendant muſt 20 is kad, the 
come and plead it as a plea puis darrein continuance, and make oath fat- muſt be 
of the truth of it, otherwiſe they would not take notice of it; and if Peneufunder- 
the plaintiff were alive on the continuance-day, they might well give 17 Ce 
And accordingly the plaintiff had judgment, For, PER Curtam, 

jf he die before the firft day of Term, we cannot take notice of it 

without it be pleaded as puis darrein continuance ; and if he were 

alive the f day of Term, the judgment ſhall relate to that day. 


Linch againſt Hooke. Caſe 327. 
ER CURIAM. If A. give bond by name of B. and he is ſued If 4 make a 
by name of B. he may plead miſnomer, and the other muſt plead dondinthename 
that he made the bond by the name of B. and eſtop him by demand- b un ot 
ing judgment whether againſt his deed he ought to be admitted to Z b. may pad 
ſay his name is A.; A2 the defendant may rejoin, and ſay, that miſz:mer. 
he made no ſuch deed: and this the defendant Guſt do without oyer; S. C. poſt. 377. 


for if he pray oyer, he admits his name to be B. 8 
: e, 2 

| * [226] 

Anonymous. | Caſe 328. 


J* 4 WRIT be returnable in one Term, the defendant ought to It is irregular to 
put in bail in that Term, that is, at any time before the hin- Proceed on ba- 

ia of the next Term, and until then it is irregular to proceed upon EO 

the bail- hond; but one in the mean time may take an affignment next . 


upon it, and take out a warrant. 8 
Andr. 374. 1. Com. Dig. * Bail” (Q.. ).— See 4. & 5. Anne, c. 16. 


Adams 
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8 
3 | 


Adams againſt Terre-tenants of Savage. 
an admini- HE cast being moved again this Term, it appeared on 
. 2 to en | 
Afeirefaciaswas broughtbyanadminiſtratoruponajudgmentbyhis 
in to warn in the tenants of ſuch lands as were Savage's at the 
the time of the judgment, &c. The ſheriff returns ſeveral terre-tenants; 


7 
. 


fade 


jt 


fs. 


= 


1711 
1 * 


| * * 

-ral wee B. and als the manor of B. All the tenants appear, and plead 
they * — + . . 

. — — viz. that one G. T. is tenant of the freehold of 

d plead in the manor of B.; and fo pray judgment of the writ, et quod caſſetur, 


P. Con. The pleais dearly bad, 


: 


of another parcel, and not returned, except only as far as it affects 
himſelf, but not gqratenus it affects B. E 


Ifon a ſire facias © - SECONDLY, This, as the record is, is pleading a non-tenure by 
againſt e- implication ; for if G. T. be tenant of the frechold of the manor 
raue. . of B. of which J. and S. his wife are tenants returned, that is an 
mong others, implication that J. and S. are not tenants of it, and therefore bad; 
Jabs and Sarah for a non-tenure, though it were expreſsly pleaded, is not agoodplea 
his wiſe as te- to a ſcire facias upon a judgment in a perſonal action, becauſe it is 
nants, 2 plea in directly to falſify the return of the ſheriff, It has been a queſtion, 
. Whether a ſpecial non-tenure can be pleaded in that caſe ? but that 
nant is bad; for ĩt may is now ſettled (a). But in a ſcire factas, to have execution 
it is pleading of a judgment in a real action one may plead non-tenure againſt the 
pou-texwe dy return of the ſheriff, becauſe there the freehold, ſo much favoured 


in law, is at ſtake. 
8. C. ante, 134. * 
299 Beſides, as to the pleading of this in abatement, if the ſheriff has 


.. x.$alk. 40. returned all the terre-tenants in his county, it is altogether impro- 


8. C. a. Salk. per to plead in abatement that there are other tenants in another 
1. 679. county not returned; becauſe, in that caſe, there are none to be 
© 3-S9k-322- ſummoned by that ſheriff ; and the ſheriff having returned all in 
C. Lily Ent: is county, has done bis duty. But if it be pleaded, that there are 
a. 256. Other tenants in the fame county, the regular and neat way is to 

a. Keb. 5879. conclude, by demanding judgment, if they ought to be put to anſwer 

536, Kc. guouſgue the other — for which ſee the precedent in 

x. S 434. the caſe of Fefferſon v. Dawſon (b). It is true, that prece- 

3. Mod. 28. a a | 

dents are ways, but judgment is never. according to the con- 
cluſion here, quad breve caſſetur; but only to ſtay guouſque ; far 
judgment ſhall not be to abate a writ but where the plaintiff may 

ve a better, ; 


(a) See the Year-Books 8. Edrv. 4. pl. 19. 9. Hen. 5. pl. 11. and the caſe of 
v. Pennington, Cro. Eliz. 872. | 
(5) 2. Saund. 23. 


And 


and S. his wife, tenants of a capital meſſuage called 


MA wm _ accom a. a Xu an eo _ .T. .. 
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' And Hor r, Chief Juſtice, quoted the caſe of Kemp v. Lau- AA 
rence (a), where it was held, that a tenant for years is a good ag, 
tenant to plead in bar to a ſcire facias on a judgment for debt or , TR 3 
damages; becauſe that is only in the perſonalty; ſecus to a judz- gue 
| ment in the realty. If one jointenant be returned, he may plead | 
that another is tenant of a moiety, _ N . | 

And by THE COURT a reſpondeas oufter 


(«) Owen, 134. | 
Fitz-Hugh againft Dennington. . Caſe 330. 


FRROR OF A JUDGMENT in "THE MARSHAL'S COURT in ifa e ge a 
debt upon a bond. The defendant, upon oyer of the bond, bond to make 
which recited, that the plaintiff was become an apprenticz to ge. gti 
the defendant for ſeven years, and was conditioned, © that ye ond end 
« if the defendant, at the end of the faid ſeven years, ſhould make, years, if requeſt 
« procure, or cauſe, the plaintiff to be made free of THE company he defendant 
« op JOINERS of London, if thereunto requeſted, then the obliga- u pleads to an 
« tion to be void,” pleaded, that ad finem of the ſaid ſeven years, or porting — 
after, until time of action brought, hz was not requeſted. Lo which « that at the end 
the plaintiff demurred. | « of fevenyears, 
Judgment was given for the plaintiff below, ſuppoſing the d w at be 
not material at all, or at if it were that the plea ould « queſted, c. 
have been, © that he never was requeſted,” and not to tie it up to a for he was not 
requeſt at the end of the ſeven years, or after; for he might have bound to do it, 
Wy me ag of the ſeven years to make him free at the jan e 
of the ſeven years. the tlie "ap. 
But MonTAGUE, for reverſing the judgment, inſiſted, that if in pointed for the 
this caſe the requeſt had not been made part of the condi- FY | 
tion, yet the plea would not have been and he took a diverſity, _— 
that when there is a duty made by the bond, there needs no aver- >.< * 
ment of 2 requeſt ; but otherwiſe when the bond is fur doing a col- J C., S. 
lateral act, as here: and for this he quoted . Brownl, 13. But 39. 
whenever the condition is to do a thing * when thereunto re- 5. C. Holt, 68. 
« quired,” or «if thereunto required,” there the requeſt is part 5. C. 2. Ld. Ray. 
of the condition, and muſt be averred. | — ww. 
PER Curtam. The ueſt is material here: The 1. Lev. 833. 
meaning is plain, from the recital, that the defendaat was to have 
made the plaintiff free at the end of ſeven years, that is, when his 
tune was out, if the plaintiff pleaſed, which was to be ſignified to the 
defendant by requeſt ; and the requeſt muſt be when the condition 
could be performed, vi. at the end of ſeven years, and not before 
andif it were a good requeſt within the ſeven years, that ought to 
be ſhewn on the aintiff's fide, otherwiſ: it ſhall not be intended; 
for it cannot be intended that one would requeſt a thing to be 
done before it was to be, or could be, done. 
And the judgment was reverſed ni (a). 
(i) This caſe was moved again, and was unanimouſly reverſed. S. C. poſt. 
Aer a ſecond argument the Judges gave 253. 261, 
Ucir op.nions ſeriatim; and the judgment 
Vor. VI. N 


was awarded. 


Robert 
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Caſe 331. Robert againſt Harnage. 
8 PLAINTIFF declared, that the defendant became bound to 


* him at Fort St. David's, in the Eaft Indies, at London, in 2 
11 or attorney, or t X 
| — by Upon oyer, the bond appeared to bear date at Fort St. David 
evidence of a in the Ea Indies: and the ſelvendun: was to the plaintiff's attor- 
wy = © BY ney or without mention of himſelf. | 
r And on demurrer to the declaration two exceptions were taken: 
* Fist, That the bond declared on, and that ſet out on the ger, 


6 were variant; the one being © ſaldendum to him, his attorney, or 
Hob. 193. @ aſſigns;“ the other, 5 24 attorney or affigns.” ; 
Cro. Eliz. 256. 


3. Stra. 76. To which it was anſwered, that the declaration muſt not be 

2. Burr. 325. according to the letter of the obligation, but according to the ope- 

ration of the law N : as if A. bind himſelf in a ſum to B. 

olvendum to C who is a ſtranget, a payment to C is a payment 

4 E. and in an action upon it the count moaſt, be upon = baud 
folvendum to B. (a). 


And Per CURIan If A. make a bond to B. flvendum to ſuch 
perſon as he ſhall appoint, if B. do appoint one, payment to him 
is a payment to B.; and if B. appoint none, it ſhall be paid to B. 
himſeitf. | F i | 1. 
If a dond bear SECOND EXCEPTION was, that the bond ſet forth appeared to 
date at any place have been fealed and delivered at Fort St. David's, in the Eaft 
abrodharponee Indies, and therefore the date made it local; and by conſequence 
the declaration the declaration ought to have been of a bond made © at Fort $t, 
with a vis. at < David's in the Eaſt Indies, at Iſington in the county of Mid. 
ſach a place in « dleſex, or in ſuch a ward or pariſh in Zendon, c.“ as upon 
Erglard. a bond . apud BouxDeaux in France, in Iſiington.” 
e And of that opinion was THE COURT. 
9 Latch. 4. 10. Mod. 255. 2. Ld. Ray. 1212. and ſee the caſe of Fabrigas v. Moſtyn, 
Cowp. 178. 183. and Hderton,. Heron, 2. N. Bl. Rep. x60, 166. 


">. * 


(a) Year-Book 4. Ede. 4. pl. 19. 2. Keb. $1. 1. Sd. 295. 


Caſe 332. Peat's Caſe. 


Previous to the PEAT was a preacher to a meeting of diſſenters ; and having 
difenter might qualified himſelf as ſuchy according to THE TOLERATION 


. - ACT (a), in one county, removed from thence into another county, 
— — way in and A up a convent : there, without any further qualification; 
which be reſid- whereupon a juſtice of peace convicted him upon the fatute f 


ed, though qua- Conventicles (6). | 
Iified in another. 2 ; gels 
8. C. poſt. 310. 5. C. 2. Sa. 572. 2. Salk. 673. 4 Com. Dig. Juſtices of Peace (B. 16. 


(2) t. FUL & Mary, c. 18. ([̃8 ) 23. Car, 2. c. 1. 
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Tus ATTORNEY GENERAL, in his behalf, moved for an Prat's Cart, 
attachment againſt the juſtices for a contempt of THE TOLERATION _ 
Act, alledging, that a qualification in one county is a qualification 
all over Engla * 

But ER CURA, The ad of Conventicles is ſtill in force, 
and the juſtices of peace have power of executing it againſt ſuch as 
do not qualify themfelves according to THE TOLERATION ACT; 
which act ws. & enjoins the juſtices of peace to acquit ſuch as do 

y with THE ou OF TOLERATION. = they being judges J 

of the matter, if they * wrong ve remedy by 22 
certiorari (a), or appeal to the e the —— fact — — 229 
heard and examined over again; which examination of the fact 
ſhall be final by the very words of the ſtatute ; and if they err in a 
matter of which the law makes them judges, it would be moſt un- 
reaſonable to grant an attachment for ſuch error. 


Tus Arroxxzy GENERAL then moved for a mandamus to — — 
the juſtices to ſuffer him to preach there, he qualifying himſelf Amann 


according to THE ACT OF TOLERATION. ſer to preach. 


But THE CouRT denied it; for a mandamus is always to do 
ſome act in execution of law ; but this would be in the nature of a 
writ de non moleſtando, and that contrary to a conviction 
againſt you, which ſhall be looked upon as legal while it ſtands. 


THEN they moved for a mandamus for the juſtices to take ſecu- a mendenurdoes 


rity from him not to become chargeable to the pariſh : | not lie to oblige 
Which was alſo denied; for that matter is only to Be upon niſter give fe- 
complaint of the churchwardens and overſeers of the poor. curity, 


to tate a. ſpecial 
But it was denied, for that the ſtatute excludes all others from 4. 


examining the fact. 5 
AND, FINALLY, they moved for a procedendo to a certiorari A precedends 
already brought by them, in order to appeal to the felons n 


the 
; parties to ap- 
(a) It is ſettled, that a certiorari will 4 he was ſo qualified, provided the meet - Peal. 
le upon this ſtatute, Rex v. Morley and t ing-houſe has been regiſtered, and a 
Others, 2. Burr. 1040. 4 certificate of his having qualified left 
(5) But by 10. Anne, c. 3. f.g. If ec with the clerk of the peace of the 
* 2 diſſenting miniſter be qualified ac- 44 county in which he qualified.“ See 
* cording to the Toleration Act, he may alſo 19. Geo. 3. c. 1. Hawk. P. C. 
„ *ficiate in any congregation, although ch. 26. ſect. 22, to 33. It edition. 
cho ſame be not in the county wherein | 


Y 2 Anonymous 


Caſe 333. 
Proceedings on 
bail-bond ſet a- 
fide, becauſe no 


e re- 
turned. 
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Anonymous. 
PER CURIAM. The ancient rule was, that a bail-bond could 
not be put in ſuit until a rule was obtained to amerce the ſheriff 
for not having the body forthcoming. | 
And now proceedings upon the bail-bond were ſet aſide, becauſe 


there was no cepi corpus 

{a) See . Sid. 23. 2. Mod. 84. But 
this practice of giving a rule for the ſheriff 
to bring in the body before the plaintiff 
could take an aſfignment of the ba. l- bond, 
is now altered by the ſtatute 4. & 5. Anne, 
c. 16. L a0. which enacts, that the ſhe- 


„ riff, at the requeſt and coſts of the 


% plaintiff, ſhall aſſign to the plaintiff the 
<< bail-bond, or ſecurity taken 
« from the bail, by indorfing the ſame, 
«« and atteſting it under his hand and ſeat, 


s in the preſence of two or more wit- 


«« nefſes, which may be done without 
<« ſtamp, provided the affignment ſo in- 


| « dorſed be duly flamped before any. 


returned (a). 


action brought thereon ; and if the fa; 
« bail-bond o: affignment; or otherſecy. 
** rity taken tor bail, be forfeited, the 
« placntiff may bring an action 

« in his own name: and the Court may, 
« by rules, give ſuch relief to the plaintiff 
* and defendant in the original action, 
« and to the bail upon ſuch bond, as is 
6 to juſtice and reaſon: and 
4 ſuch rules ſhall have the nature and 
effect of a deteaſance to ſuch bail-bond, 


« &c.” See Barnes, 77. 2. Stra 1263. 


2. Black. Rep. 876. Tidd's Practice, 


155. 


Caſe 33. Brewſter againſt Weld. 
A ſere facar GCIRE FACIAS out of , returnable in THE QUEEN's 
may de ſued by >= BENCH, to repeal letters patents of the rectory of Aldgate. 
Eee It was moved, that the ſheriff might return his writ. 


A FaTEST, as And here IT WAS RESOLVED, that if letters patents be to the 


well as by the 
king. 


3 Lev. 241. ſeire facias to repeal 


In what manner 


of 

_ repealletters pa- 
tent ſhall be re- 
tu ned. 
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prejudice of another, he may have a ſcire facias, upon the inrolment 


thereof in 
may; as if a fair 


„ to have them repealed, as well as THE QUEEN 
F 
grant. | 


Dyer, 197. 5. Com. Dig. Patents“ (F.6.). 2. Vent. 344. 3. Lev. 220. Vid, 


But 
ther court, 


. 104. acc. $5. Com. Dig. Patent“ (F. 7.). 

AND THEY SEEMED LIKEWISE TO HOLD, that a ſcire 

a five facias out fucias upon a record in chancery was not returnable here. 

ger a writ iſſues out of chancery returnable in ano- 
court into which it is returnable has juriſdiction of 


it, and not the chancery, nor can the chancery ſuperſede ſuch writ; 

but all the irregularity, both in iſſuing it out and in the return of it, 
is ſolely. examinable in the court in which the writ is returnable ; 
which, if the writ be legal, will hold plea upon it, but otherwiſe 


will quaſh it, 
But the * motion 


being the quarte die poſt, all which day the 


ſheriff has to return the writ, THE CourT would not make a rule, 
The fame motion being made the next day, the Court was 


informed, that THE CHANCERY had 


rſeded the writ ; where- 


upon, in ſome heat, they ruled the ſheriff to return it, or to return 
the ſuperſedeas, if he depended on it that it would excuſe him. 
The day afier, the ſheriff having got the writ bark from THI 

CHANCERY, returned it . it 14 court. 
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Anonymous. 3 Caſe 335. 

42 COVERT may plead * non afſumpſit,” and give A married wo- 

coverture in evidence, becauſe covertire makes it no promiſe ; a may. give 

ſo ſhe may plead © non oft ſactum“ to a bond, and give coverture in gence anda the 
evidence (a). | | N 

Poſt. 218. Ray. 395. 12. Mod. 1. Show. go. Co. Lit. 232. Lut 23. 1, Salk. $. 

Theol. Dig. L 12. c. 12, Stra. 811. Dig. © Abatement” (E. 6.). (F. 2.). (H. 42. Com. 
Dig. „ Pleader” (2, W. 21.). | pn, | | 


%) See Vear-Book. 4. Hen. 4. pl. 30. Evid. 162. Dixon v. Davis, 1. Stra 486. 
cow. Dig. Pleader (2. A. 1.). Mu- Weſtbrooke v. Strutville, 2. Stra 79. 


per u. Mines, 3. Term Rep, 627. - Gilb. TARA 


| Cockroft againſt Smith. Caſe 336. 
THE DEFENDANT in a ſcuffle bit off the forefinger of an attor- Baill in thy 
ney's right hand : | 7. 64 th Pct. 3 
And in treſpaſs, with a ſpecial a: etiam by a judge's warrant, e 
queſtion was, Whether the bail ſhould not july themſelves to a 
ſum ſuitable to the ac etiam: | 


And PER CURIAM, He was not held to that, he being very 
55 | | , 
Gibbon agaiaſt Dove. _ Cale 337. 


PER CURIAM et omnes CLERICOs. Upon a writ of error, Time to except 
and bail put in, the defendant has rzventy days to except againſt ant bail. pur 
the bail, which exception ought to be entered in the clerk of tie 292 2writot 
errors book. a | | S N 
6 S. Q. 3. Salk. 56. 
He ought further to take a rule to ſerve upon the attorney or Ante, 24. 
agent of the plaintiff to put in better bail ; hut th t rule need not be 7 —— Dig. 
ſerved wichin the tweity days, but it mult be before execution Fe) 
ſued out for want of bail. a Io 


Norte, It was faid, that there ought to be notice of the N Notes of the | 
tion within twenty days. | _— 


Jacod againf Dallo. CEoaſe 338. 


PROHIBITION was moved far to THE-SPIRITUAL COURT, A ſuggeſtion to 


to ſtay a ſuit there about the right of diipoſing of pews in a protubit the ſpi- 
church, | ritual court from 
proceeding on a 


The ſuggeſtion was, that ſuch A CORPORATION were impropri- fight to 4 few, 
ators of it, and time, &c. uſed to repair all the pews, and ratione inde _ ore * 
had the diſpoſal of — | 4 CHURCH was 

But becauſe it did not appear to THE Cour, whether it were Foo Tug be 
freſentative or denative, or with cure of ſouls or not, they would do 


nothing in it, 1. Keb. 457. 
þ 5 wa Bur 
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Achurch, whe- BUT THEY SAID, that a donative might be with cure of ſouls, a; 
ther Sr „ the chapel in the TOWER OF Lo DON: and that there is alſo ano. 
Sipendiary, Way ther kind of church, which is neither preſentative nor denative, dut 


have the cure of 


Suls ftipendiary, and yet 2 cure 20 fouls : as if there be an impropria- 
. C. 5. Mod. tion, and it has but only a certain ſtipend is given 
436. yainy to.ljm the foryes see; and that is merdly dative wn 


pe rs at the pleaſure of the impropriator. 


80 7 Mod * S. C. 2. 14. Ray. 755 S. C. 12. Mol. 233. 
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Anciently no * NorTs likewiſe it was faid, that anciently there were no pews 
pro tm in churches, but only forms. | 


How apeeferip- And that it had been a good preſcription to ſay, © that time out 
den in a con- & of mind THE CORPORATION did repair ſuch an aiſle of the 
. to a « church, ratione cujus the mayor and aldermen fat there;” for 
= — though the right be in the whole Is the enjoyment may be in 
1. H. Bl Rep. and enute toa ſelect number. 

210. fl. Kyd on Corp. 296. 


Caſe 339. Anonymous. 


Bail may take PER CURIAM. The bail have their principal always upon a 
their prizipe' at A ſtring, and may pull the ſtring whenever they pleaſe, and ren- 
9p K der him in their own diſcharge; of hey may take him up even upon 
ek Gals 4 Sunday, and confine him until the Aus day, and then render him; 
— 1 for the entry in this court is traditur in ballium, &c. and the doingit 
en. . on @ Sunday is no ſervice of proceſs, but rather like the caſe where 
7 Mod. 77. 85. a ſheriff arreſts by virtue of a proceſs of c__ on Saturday, and 

party eſcapes, he may take him upon @ Su v for that is only a 

— continuance of the former impriſonment (4). | 
147. 1. Com. Pit 4% Bail” (A). 2. Hawk, P. C. ch. 15. . 3. I. Bac. Abr. 233. > H. BI. Rep. 


(a) Dye (ee the caſe of Brookes v. Warren, Eaſter Term, —_ 7 E 
1273. 


Caſe 340. Knight againſt Burton. 


—— award that — — UPON BOND conditioned for performance of an 


award, 
which was ſet forth, and a breach aſſigned: r 
a2 . 
* by mutual con- 


— oe PanxER took exception? 

it do not pomt F1RsST, That the award recited, that the parties were jorntenants 
33 Pt of ſuch land, and ordered that they ſhould make partition by mutual 
5 7 nf conveyances. 

dc 75 This was faid to be uncertain, and not making an end of the 


matter b 3 or the one hould have, and 
Eydon awards, what ths other. MOREY 


33. 
To which it was anſwered, AND RESOLVED, that it was well 


enough; fo as they were jointenants before, they would now be- 
come tenants in common. 


SECONDLY) 
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SECONDLY, It was objected, that could not be; for it was fur- How * dinidia 
ther awarded, that the one ſhould have unam dimidiam partem five 0 er 
mdietatem ; which ſhews they intended ſomewhat more than a OE beck 
tenancy in common, but left it uncertain ; for dimidia pars is a jvely taken. 
moiety in certainty, and medietas is a moiety uncertain; and in this ; 
very award, they, in other matters, uſed © medetas”” for a moi 
in certainty' as medietas of the profits of ſuch a ſhip to be delivered, 
which is to be underſtood of a moiety divided, for otherwiſe it 
could not be delivered. 


But PER CURIAM, © Dimidia pars, or & medietas,” ſhall 
de reſpectively taken for moiety divided or undivided, ſecundum 
ſubjeftam meteriam 5. as nedietas of a thing to be delivered ſhall be 
underſtood a divided moiety, becauſe it cannot be delivered except 
it be divided ; fo dimzdia pars, if it be ſuch a thing as cannot be 
reduced to a divided moiety, ſhall be underſtood a moiety undi- 
vided : as in dower, if a woman demand tertiam partem, and it be of 
ſuch a thing as is capable of having a third part divided made of it, 
it ſhall be ſo; but if it be of a third pare of lands of tenant in con- aig 
mon, mill, &c. it muſt be a third part undivided, rg *[ 232 ] 


But 1T WAS RESOLVED, that © alledged” ſhould be under- 
2 as alledged, and not controverted or diſproved by the other 
FoavaTHLy, It was. objected, that it was awarded that a ſuit An award that a 
between the parties in chancery ſhould be diſmiſſed; which, as ſuit betweenthe 
was urged, was ill, for that an award ought to be final, and that à Pass NIN 


ſhall be. 


ſuit in chancery might be diſmiſſed upon payment of coſts, ſo as 24 

the party might 5 again. Indeed, if the Aſemifling be abſolute Yon 
it —— final; but if it be diſmiſſed, as is frequently done there, taken to mean, 
without prejudice, the party may begin again; and therefore an that the ſuit 
zward of dilmiſſing a ſuit in chancery is uncertain and not final, n ceaſe for 
but is like the awarding. that one of the parties in a ſuit at law be he fa. 
nonſuited, which is ES | | Ante, 33- 


But ER Curtam, It is true, an award that one of the parties 1. Sa. 74 
be nonſut, is void, for that is not final; but when an award is, that yd, 142, 
2 ſuit commenced be Zi/miſſed, that muſt be underſtood that it ſhall 
be diſmiſſed and ceaſe for ever; that is a ſubſtantial diſmiſſion and 
(ſer, and not the ſhadow of one: as if the condition of a bond be 
ta deliver up another bond by ſuch a day to be cancelled, and the 

Y4 da 
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Kier obligee before the day puts the firſt bond in ſuit, and obtains judg. 

mend thereupon, and at the day tenders it to be canceiled according 
But ren. to the letter of the condition of the ſecond obligation, yet his obli? 
175 * gation is forfeited, The word © diſmiſſing” here mon in Latin 


dimittere, with an ANGLICE © to diſcharge,” and to dik 

e If an action be 
ing upon a bond, puts ein continuance, the plaintiff releaſe 
the action, that releaſes the duty. . 
is awarded of the other fide © ſhall be in full of all debts and de. 
& mands then due and owing ;” and the word © demands” extends 
to all things that the one party has a right to demand or exact of the 
other at the time of the ſubmiſſion; the words due and owing” 
do not qualify or reftrain it to a debt, or other ſpecial demund, 
: that is, more ſtrictly ſpeaking, a duty; for whatever a man has a 
right to demand of another, may well be faid to be & due and 
*. owing” from the other to him; ſo it may extend to a right of 

entry into land, to a fuit for partition, cc. | 
A ted we in Nor, This was agreed to be a ſtated rule in awards that are 
awards that are (2id to be © de et fup. præmiſſi that if the words uſed in them be 
ſaid 16 care in their own nature more comprehenſive, and fo extenſive to things 
* not within the ſubmiſſion, yet they ſhall be intended that there was 
no other matter between the parties for them to lay hold on but what 
2 was ſubmitted, if the contrary be not ſhown : fo 2 canverſs, if the 
me iy words are more narrow and eſs comprehenſive than to take in all 
* # 233 ] the * matter of ſubmiſſion, yet it ſhall be intended that no more 
. was in controverſy than what the words naturally comprehend, if 

ta contrary be not likewiſe ſhewn, | 


And judgment nift was given for the plaintiff by THE WHOLE 


* 


Cour. 


Caſe 341. " Selby againſt Greene. 


In debt on bend, TH DBLIGEE made a material razure in the condition of a 
if the defendant, 1 bond 4. and aſterwards breught an action upon the bond, 


r t having had e dond being now in court, 


ard 
ech. n, per- a : 5 7 
cenvitg the era" Da RN IL, Serjeant, now moved upon affidavits of this mat- 
turegpbedereR- ter, that the bend ſhould remain in the cuſtody of the officer of the 
_ mance of Court until the cauſe were tried; for otherwiſe the plaintiff would 
| xrial, vet the ſtay until the defendant's witneſſes were dead, and put this forged 
Court. wil net bond in ſuit againſt him, when he could by no 8 reliere 
popes the himfeif againſt it: and now if he would try it by FRO IO, the 


- 
1 


Fed. 237, Plaintiff would be nonſuĩted, and might begin again, 
2. Bulſt. 247. 33/Co.28- gc ag. Dyer, 263. . Roll. 36. Ce liz; 546 
6% See-the cafe of Miller ». Maſter, 4. Term Rep. 320. ; and Maſter o. Miller 
DIS Pes 


3% H. NM. Rep. 247. 
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Per CURIAM. If you had denied the deed, according to Ney. ster 

marts Caſe (a), it is to remain in court until the cauſe be tried; _ 
iſe it ſhall only remain for — Tem in —＋ it is brought ge 

in: ut the moſt it to is, upoi i rlance ted it 2. 497. | 
2 remain in 2 Neads: as here, i it be e poſt. 303. 
by bill, the defendant after imparlance may rave cyer; and there- 
fore there it muſt remain in court until the party is put to plea (5), 
that he may in that caſe have oyer of it. 


And Hor r, 1 remembered Sir Solomon Stwale's 
Caſe (c) in his time, where a deed, upon evidence, was found not 
to be the defendant's deed, and by conſequence forged ; and it was 
inſiſted on, that the Court ought to cancel it: yet the Court denied 
it, becauſe there might be error in the proceedings for which the. 
verdict might be ſet aſide, and then the bond would ſtand unim- 
ed, and fo the matter be brought in queſtion again; and ſo 
it was reſolved that it ſhould not be but remain in Court 
uncancelled. | | 


N 

And THe CouRT ſaid, that the defenlant's beſt way would be 
to carry the cauſe down BY PROVISO ; und if the plaintiff would: 
ſuffer himſelf to be nonſui ted, whereby the ſuit will be at an end, 
and the plaintiff entitled to take his bonl out of court, yet that 
nonſuit would be great evidence againſt hm in another action to” 
be brought thereupon ; or elſe he might get his witneſſes teſti- 
mony perpetuated in the court of CHANCELY. r 

* DARNELL faid, that he might bring m action his caſe. 
againſt the plaintiff for ſuing — forged bool ul that a *L 234] | 
verdict therein would be evidence for him, it being between the 
lame parties. . 

And ſo he took nothing by his motion. 

(s) | (e) 


(5) 8. Co. 74. Co. Lit. 231. 5. Com. 
Dig.“ leader“ (P. 1.). 


* .* 


. 


Godol phin againſt Tudcr. : | Caſe 342. 
| Eafter Term, 3. Anne, Roll . | 


DEBT UPON A BOND conditioned for performance of articles. If a perſon hold 
The condition recited, « THAT 'WHExEAs Sir William sehe 
Cadolphin was auditor of Wales for his life, aud had deputed the © fes and de- 


defendant's teſtator to exerciſe his ſaid office durng his good beha- 2 


viour, and that the defendant pro deputatione pred. did agree to pay tice during his 
» 


good behaviour. 

a bond given by ſuch deputy to pay his principal yearly, during tue ſaid deputation, two hupdred pounds, 

and that in conſideration thereof the deputy ſhall have all the rents and profits of the ſaid office to his 

own uſe, is void by the ſtatute 5. & 6. Edeu. 6. c. 16. ; ferit is a bond to pay a certain ſum at all events. 

. C. ante, 38. S. C. 2. Salk. 468. S. C. 3. Salk. 25r. Poſt. 247. 3. Inſt. 148. Hob. 75. 

Co. Lit. 234. 3. Keb. 552. 659. 678. Cro. Car. 361. Cro. Jai. 269. 386. 2. Salk. 466. Cro. Eliz, 
Comy. Rep. 2. 2. Hawk. P. C. ch. 67. . 5. 4. Burr. 2497. 2. Ch. Caſes, 42. 5. Com. 

* Officer (K. 1.) - : y 
him 
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Goporymsx him year! during the faiddeputation, two hundred pounds, in con. 
agarft n the defzndant's teſtator ſhould have all the rents 
Tupon., and profits of his ſaid offize to his the defendant's uſe, and likewiſe 
| fave the plaintiff harmlds, &c. and the bond was for 
thereof. | 


The defendant plead the ſtatute of 5. & 6. Edw. 6. c. 16. &c. 
making bonds and ſecurities, &c. for certain offices void, without 
the neceſſary averments, &c. | 
* The plaintiff replies, that the (aid office had a fixed ſalary of 
twenty pounds a-year belonging to it, and that during the whole 
time of the faid deputation tie annual, juſt, and legal profits of the 
faid office did amount to three hundred and twenty-nine pounds 
and ten ſhillings, and that during all the aforefaid time the defend- 
ant did receive yearly the fail ſum of three hundred and twenty-nine 

and ten ſhillings out of THE EXCHEQUER for the fees and 
profits of the ſaid office to his own uſe : and —_— breach in not 
paying the ſaid two hundred pounds for ſo many, &c. 
- The defendant rejoins tie ſame matter as in the replication : and 
Tux cas being thre times argued in this and the two prece- 
Tus CovurT were dearly of opinion againſt the plaintiff; and 
took this diverſity, that if an office deſcribed by the ſtatute have a 
certain ſalary annexed o it, a deputation of ſuch office, referving a 
- » ſum les than the ſtancing ſalary, will not be within the ſtatute. 
So if fees be uncertain and no certain falary annexed to the office, 
reſerying a certain ſumout of the fees will not be within the ſtatute ;_ 
becauſe in that caſe, 7 the fees anſwer not the ſum certain, the de- 
uty is not to pay theſum certain, it being payable out of the pro- 
ts. But here the cent will not help it, it being void at firſt; 
for the fees being tlings ariſing from the buſineſs of the office, 
which may be more or leſs, they muſt be uncertain, and yet the 
defendagt's teſtator, at all events, was to pay a ſum certain, let the 
fees be more or leſs (a). dn ODOR < 


So they adviſed tie plaintiff to diſcontinue, which he denied. 


Judgment was given fot the defendant on the laſt day of the 
pn Term; and the ſaid diverſity allowed and confirmed for good law; 
* i 235] * for if one reſerve ;fum certain upon a deputation out of the profits 
or fees, he only reſerves part of that which was wholly his. before; 
| for though, by mating a deputy, the whole power of the principal 
is in the depury, yet the fees or profits do not paſs, and the deputy 
has no right to chem: then if he make a deputy, reſerving, a ſum 
certain, part of the profits, and the reſt to deputy, he may well do it, 
for it is but reſeruing part of what was wholly his (5). 


x 


%. . 


(2 


(a) See Ellis v. Ndſon, 3. Keb. 7217. ( See the cafe of Garforth v. Fearon, 
659. 1. H. EI. Rep. 327. 


Norx, 
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Nor, If one put in a deputy without any allowance of ſalary, Quantum mentie 
he has no remedy but by quantum meruit, and that againſt his o a deputy 


principal. | — 
Davenant againſt Rafter. Caſe 343. 


ENO OF A JUDGMENT in the court of common pleas upon In error on a 
nil dicit in debt upon a bond, for want of an original. The Judgment in 
defendant pleads à releaſe of errors. The plaintiff: replies, that * the de- 
there was another judgment between the parties for the ſame ſum, 4 1 
and of the ſame Term, and that the releaſe was of that judgment « rors,” the 
of which the writ of error was not brought, ABSQUE Hoc that it plaintiff cannot 
was of this riow in queſtion. To which the defendant demurs. — = 
EvRE maintains the demurrer, for by this traverſe the defendant errors in another 
is excluded from faying that there is but one judgment, for it is judgment, and 
only made an inducement to the traverſe, | | — 2 
PER CURIAu. The queſtion is, Whether there ought to be a j»dgment in 
traverſe in this replication ? for then you would cut out the plain- queſtion, 
tiff from pleading © nul fiel record.” But your way ſeems to 8. C. 2. Id, 
have been, to have ſhewed one judgment ſpecially, and then to have NN. 2046. 
averred the releaſe to have been of that judgment, and fo have SY — 
reſted. As ſuppoſe a man has two manors of Dale, and levies a — 113. 206. 
fine of his manor of Dale, he ſhall by averment aſcertain of which 274. 
of them it was. If debt be brought upon 5 ſheriff's bond condi - Carth. 5. gg. 
tioned for an in this court die Veneris prox. menſ. 200. 339- 
Mich. and the — plead a writ of latitat taken e t 2 
the party at the ſuit of the ſame plaintiff, returnable die Mercurii 25. 259. > 
and that the party was upon that writ arreſted, and the bond was 
given for his appearance at another day than the return-day of the 
writ, and ſo the bond is void by the ſtatute of 23. Hen.6. c. . the 
intiff may come and ſay, that he took out a writ returnable 
tie Veneris, and that an arreſt was upon that, and the bond for 
appearance to it, without traverſing the other writ ; and if a thing, 
which may in proceſs of pleading become material and trayerſable, | 
be traverſed before ſuch time, it is naught, as my Lord Hobart g 6] 
ſays. Now you have not ſhewed how this matter was material. [ 23 


* ANOTHER OBJECTION was, that the releaſe pleaded recited It on error on a 
a judgment in which the plaintiff recovered fix hundred pounds judgment pre 
pro debito et damnis ultra mifis et cuffaglis. The errors in which «i er damnit, 
the plaintiff releaſed, and the judgment of which this writ is now * 
brought, is pro debito et damnis only, without any thing of co/ts, and the j 


: . - udgment to 
ſoa plain variance between the judgment releaſed, and that now in be pro debito er 


ry ; for at common law, before any coſts were given, the A ultra miſis 
orm of entering judgments in debt was pro debito et damnis, © ein, the 
as this is; and therefore the judgment recited in the releaſe, and emu 89 
that of which this error is now brought, are not the ſame. WF 
But ER Curiam, In the court of common pleas they always, 14 Ray. 1 
in caſe of judgment by nihil dicit, enter 2 — pro debito et dam- 12242. 
via without more; though in this court the manner be, _ — 

bog ER RM . e wits 
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e debits et dammis quam ro mijis er euftagits, and damages incl 
4 eofts : and beſides, in judgment recited in the — Fae, 
Nr. y that any cofts were recovered, but ultra mifis et cuftagiis he te- 
covered ſix hundred pounds for his debt and d. 


Jn wit cafe = IT was ALSO OBJECTED, that judgment ought not to be af. 
fed without a certiorar to aſcertain to the Court how the matter 
e ſtood below. % 
ful! ive. | - ER 8 
Ante, 208,207. But THE CouRT took this difference: If the defendant, upon 
Raft. 30% error aſſigned, will not come in and plead, there the plaintiff muſt 
21. El £ 43. have a ſcire facias againſt him ad audiendum errores, anda certiorari 
1. Co. 14 to certity the want of an original, that bein the error aſſi but 
| where the defendant comes in gratit, and pleads in nullo eft erratum, 
or other plea Which is ill; it is a oonfeſſion of the error, 


And the judgment was, © nil capiat per breve,” becauſe fab 
Error upon the record, but it is releaſed. 


In What manner Nor, At another day it was objected, that the concluſion of 
a plea ef re- the defendant's plea was naught ; for it was, © quod quer. Nc. ex- 
e « cludatur, & quod fudicium affirmetur,”” when by = the judg- 
agen ment is to be affirmed. 

But this objection was over-ruled ; for . preciudatur 

is enough, and the reſt ſurpluſage. an 

Wifve be taken And here HoLT, Chief Fuftice, took this diverſity as to conclu- 
on a Gdilatory fog, that if a dilatory be pleaded, and the plaintiff take-ifſue upon 
plea, it mult}, he may conclude with a petit judicium et damna, becauſe there 
Fara det ie nal judgment (hall be; but if 2 dilatory be pleaded, which the 
it confeſ, and a- Plaintiff does not deny, but confeſſes and avoids, he muſt conclude 
void, the con- in maintenance of his writ : as if a defendant plead © attainder” 
clfion mult be in diſability of the plaintiff, and he replies © a pardon, he muſt not 
de er. conclude with a petit judicium et daring, but in maintenance of 
bn his writ. Soo 
 Inftir. Leg. 272. | Ag. 
$12. 523. Skinrier, 337. 517. 2. Vent. 105. Salk. 601. 12. Mod. 399. 1. Peer. Wms. 255. 
Ld. Ray. 337. 3, 594 853. 1018. Strange, $20. . 
7 1 237 ] * A 4 | 
Caſe 344 Lady Cook againſt Remington. 
In an action of DEBT UPON A BOND, with condition to perform covenants in a 
debt cn bond for certain indenture mentioned. I he defendant craves oyer of 
2 — the indenture, which the plaintiſt gives him; and one of the cove- 
— in Nants therein was, that the d t would ſafely give up to the 
ptrading cove- plaintiff che goods, a particular whereof was written on the back 
nantsperformed, of the indenture. The deſcydant pleads performance generally: 


muſt ſhew the a * | 
CRT, Ws which the plaintiff demurred. 


the counterpart. And it was held PER CURIAM: 


OY FixsT; That when one is bound to perform covenants in an 
2 indenture, in an action upon ſuch bond, the defendant, in order to 
. diſcharge bimſclf, ought to ſhew the ſaid deed ty the Court, that 
1. Keb. 104. 127. 1. Saund. 9. 22. . Mod. 266. 1. Vent. 357, Keilway, 71. 1. Sid. 425 
Cre. Ja:. 360, 460, 1. Saund. 22. Stra. 227. 1186. 1198. 1241. they 
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may fee what the covenants are; for he cannot ſhew that Lapy Coor 
Wh Yerformed ally without ſhewing what he was to * * 
and therefore he ought to recite the indenture, whereof he is ſu n- 
poſed to have a counterpart, in his plea. 


But if he never had a counterpart, or had loſt it, upon oath 
thereof, the Court will compel the plaintiff to give him a counter- 
party in order to ſet it out for his defence. ; 


$8coNDLY, That though the plaintiff in this caſe was not com- If plaintiff gives 
able to give him oyer the deed, yet if he will doit, it will ſuf- 9570/4 cn nor 
bre on, 


Tump, That the indorſement here, at the time of the An indorſemant 
enſealing and delivery of the deed, was part of it; and there. 933 deeds made 
fore ojer of the body of the deed, without oyer of the indorſe- u: time if 
ment, was not a complete oyer of the deed, the deed relating to the delivered, is part 
indorſement, and therefore not perfect without it; and it differs of the deed 
in this from an obligation with a condition indorſed, for there may itſelf. 
be tyer of the — — without any of the condition; and if one 8. C. 1. Salk. 408. 


crave oyer of the obligation, he ſhall not upon that have cyer of the 2. Ter. Rep. 641. 
condition, becauſe the obligation is complete and without 5: Com. Dig, 
the condition, and does not refer to it. n 


| | (P. 1.). 
FouRTHLY, If the indorſement were after the enſealing and An indorſement 

delivery of the deed, and at another time, it is a new deed ; and in made after ſeal» 

that caſe, if a bond were to perform articles in one dzed, and that 75 u a 

deed refers him to another, there, to diſcharge himſelf, he muſt ſhew ne decg. 

the matter in the ſecond deed that is referred to from the firſt. Staa. 18. 


FirTHLY, Here where the plaintiff gave the defendant an 3.Pr.Wms.409. 
incomplete oyer, VIZ. of the deed without the indorſement, he 2**2<ant net 


ought not to have reſted ſatisfied therewith, but to have ſet forth _— — 


further the whole purport of the indorſement, or averred that «yc prayed. 
there was none. 1 . 


And judgment was given for the plaintiff nfs, Sc. i r * 
Wells againſt Oſmond, , Caſe 345. 


LJBEL in the admiralty for ſeamen's wages. It appeared, that a it theowner of a 
builder made a contract for a ſhip wich an owner ; who there- ſhip * contra 
upon had the ſhip put into his poſſeſſion, and contracted with ſea. wich ſcamen to 


men to go with him on a voyage; and in order to rig the ſhip for 50, he 199335 


| and, in order to 
that voyage, the owner brought the ſeamen to work for a conſider- haſten the ourfir, 


able time on board the ſhip; after which, through diſagreement be- they eo weren 
tween the builder and the owner, the voyage was put off, and the board the ſhip 
ſeamen diſmiſſed without their wages: They now libel for their whe ®e cent 

int the hi 7 nucs in harbour, 
wages again P- and the owner 
afterwards diſmiſſes the ſeamen without going the voyage, they may ſue in Tu AD Mv for their 
Wages, although the work was done within the body of a county.—S. C. 2. Ld. Ray. 1044. 1. Salk. 
31. 33. 2. Salk. 424. Ante. 25. 3. Mod. 244. Ld. Ray. 398. 632. 576. 639. 650. 739. 1206. 
tt 1247, 1453. 12. Mod. 405. 408. 440. 526. Comy. Rep. 74. 137. Stra. 707. $58. 937. 


$63. 455, 
; A prohibition 


Michaelmas Term, 3. Queen Anne, In B. R. 


Wrrte A prohibition was moved for, upon ſuggeſtion that the work wi 
— done in corpore com. and no voyage ever made. * 


But BY TKE CourT, If a contract be made with ſeamen to 
go on a voyage, and they, in order thereunto, work in a harbour, 
and afterwards the voyage is intercepted through the owner's fault, 
28 if the ſhip be arreſted for his debt, &c. the ſeamen ſhall ſue in 
the admiralty for their wages for the work done fo in harbour in 

uance of the contract to go on a voyage, as much as if 

gone the voyage; but otherwiſe, if the retainer of them had been 
only to do the work in the harbour (42): and in this caſe the ſhip 
ought to be liable. for their ſuit, becauſe the builder, b truſting 
it into the owner's poſſeſſion, gave him an opportunity of engagi 
of ſeamen, who are the eaſier induced becauſe they ſee him in * 
ſeſſion of it ; and they, being ſtrangers to the builder's bargain 
with the owner, ought not to ſuffer by its not being performed; 
and the builder might have taken care to ſecure himſelf from any 
ſuch charge when he entruſted the owner with the poſſeſſion of his 
ſhip, whereby he rendered it obnoxious to the wages of ſuch ſ 
as he ſhould bring on board her in order to go a voyage in her, i 


And the motion for a prohibition was denied (6). 


The reaſon why And pER CURIam, The true reaſon why ſeamen may ſue for 
ſeamen may fue their wages in THE ADMIRALTY, though the cortract be on land, 
in the admiralty. ; that there the ſhip itſelf is made liable to them (c); and beſides, 
2. Wil. 265. there they may all join in the ſuit ; neither of which may be at 
[ rere 


(a) | though a mariner, cannot ſue in the admi- 
(4) See the caſe of Roſs v. Walker, ralty for the pilotage; for both the con- 
2. WII 264. where this caſe is recognized tract and the work done were within the 
as law But a pilot who is ſent fer from body of a county, 2. Will. 265. 
Grawelend, and goes from thence on board (c) See Howe v. Nappier, 4. Burr, 
a ſhip lying in S-a Reach, and pilots her 1945. | 
from thence to her moorings at Depcford, 


Caſe 346. . Anonymous. b 
At what time PER CURIAM. If bail ſurrender the principal at or before the 
bail may ſurren- I return of the ſecond ſcire facias, it is good, though there be not 
dere prin” immediate notice of it to the plaintiff ; for the end of notice in that 
pak ben greg caſe is twofold : one, that the plaintiff may, if he pleaſe, charge him 
do the plaintiff. in execution; the other, that he be at no further trouble or charge 
$. Mod. 340, in proceeding againſt the bail: but if, thr want of notice, 
1. Ld. Ray, be is at er charge againſt the bail, that not vitiate the 


157. ſurrender; but yet the bail ſhall not be delivered until they pay ſuch 
1. Stra. 198. charges. | | 
1. Will. 270. 


3. Burr. 1360. 4. Burr. 2134. Tied's Prat. 145. 150. 3. Com. Dig. © Bail” (Q-.). 1. Bx. 
Abr. 217. | ; 


* i 


WI 


L 
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If at a any time, after the return of the capias, the bail ſurrender If a principal be 
the principa at a Judge's chamber, and he thereupon is commit- committed to a 
ted to THE TIPSTAFF, from whom he eſcapes, or is reſcued, that — 
will not be 2 good ſurrender, becauſe it is indulgence to the bail Judges clam 
tofurrender after a capias returned; ſecus if it be before a capias beryandeſcapes, 
returned, for to ſurrender before, or at the return of the capias, is a the bal are la- 
matter of right. t 1 be. 

And now by the rule of Court, upon the firſt ſort of ſurrender Tidd's P. 147. 
the principal ought to be two days in the marſhal's cuſtody to make 
it 2 urrender | 


| | Ride againſt Ride. Caſe 347. 
APOPISH RECUSANT convict made his wife, and another The wife of 2 
popiſh recuſant, his executrix. The ſpiritual court would popiſh recuſane 
ſuffer her to prove the will. | * 
r moved for, upon the ſtatute of 29. Elia. c. 6, huſband. 
J. 22. (a). 2 | 


| S. C. 3. Salk. 
Per CURIAM. It was granted, for ſhe is diſabled by the gene- 33.239. 
ral clauſe, and not enabled by the proviſo. 8 


ch. 12. [ 10. 10. Mod. 115. 357. 406. 483. $12. 536. Gilb. Eq. Rep. 237. 1. Peer. Wms. 353. 
1 Was. 3. 132. 135. 361. 3. Peer. Wms. 49. Comyns, 169. 207. 307. 570. Stra. 267. 318. 


(a) See alfo 3. Fac. 1. c. f. .. 10. 


The Queen againſt Foxby. Caſe 348. 


12 upon an indictment at the quarter- ſeſſions of * rixa”* 
Maidſtone was reverſed ; the indictment being, for that ſhe was inſtead of rixa- 
communis rixa, a common ſcold, inſtead of rixatrix. e is error. 


S. C. ante, 11. 273. 213. S. C. 1. Salk. 266. S. C. Holt, 274. S. C. Ld. Ray. 1094. 2. Keb. 687. 
1. Mod. 71. 1. Salk, 382. 1. Hawk. P. C. ch. 75.1. 5. 


Anonymous. Caſe 349. 


(COVENANT againſt huſband and wife upon a deed of demiſe Covenant lies a- 
to the wife dum ſola ; whereby ſhe covenanted, that ſhe would Sinſt huſband 
every year, during the term, plant ſo many oak plants on the prog. ons 

The breach affigned was, that aliquos quercules alipus duns du- 10, Mou. 16 

10. 
rante termine annuatim, they or either of them non ſeruit ſeu plan- 288 * 
tavit. 4 Stra. 229. 1094. 

MoxTacvs objected, that the wife ought not to be joined in | 
the action for a breach committed fince the coverture. 

Sed non allacatur : If the wife had aſſi ned dum ſola, the action 
for a breach would lie againſt the huſband and her jointly : and as 
to the annuatim aliguo anno, at molt it is but ſurpluſage, and ſhall 
be rejected. 

JunGMexT was given for the plaintiff. | 
Tha 


* 


ö | 
| *[240]) Michaelmas Term, 3. Queen Anne, In B. R. 


Caſe 350. The Queen axainſt Bran worth. 


An inditment FNDICTMENT by a jury d the town of P th, © for 
.. bo, bing an ie prbny id wanker in the for 
init 2 bens, ſelling of mall wares as a petit chapman.” 
K for To maintain this indictment it was urged, that a peti chapman i 
FS 2 vagabond by the ſtatute = og os yo 
— petit chapmen, that is, ſuch as are legally qualified by the te of 
S. C. Sett. & 8. & 9. Mill. 3. c. 25. may now lawfully uſe that occupati 
9. y Y pation, yet 
Rem. 222. that act excepts boroughs and corporations, ſo that as to them 
& © Holt, 709 they remain in flatu quo (a). 
OO 79* Hour, Chief Fuftice. Is a vagabond, quatenus ſuch, indictable 
21. Mod. 3. It ſeems not; for at common law a man might go where he would; 
| but if he be an idle and looſe may take him up as à va. 
ant (b), and bind him to his good behaviour by the common 
w ; and by the ſtatute of Labourers (c) he may be compelled to 
ſerve. There is indeed a way by law of puniſhing incorrigible 
rogues, by burning them in the ſhoulder, and ſending them to Tae 
GALLIES (d) ; from whence it — urged, that there muſt be 
a way before of convicting them of being rogues, becauſe they can- 
not otherwiſe be puniſhed as incorrigible rogues ; and therefore that 
conviction muſt firſt be by indictment. 


But by HoLT, Chief Fuftice No; but by being judged by a 
n 
rr (e). 


Rule for quaſhing it was enlarged. 


()] See alſo the ſtatute 29. C. 3. (e) 
c. 26. and the caſe of Rex v. Redferne, (4) See Bracton, lib. 3. cap. 10. and 
4 Term Rep. 273. 3. Inſt. 103. n; 
(e) See the Vagrant Act 17. Geo. 2. (e) See Baillice's Caſe, Caſes Crown 
© 5 Law, 36. 


Caſe 351. Blackmore againſt Tidderly. 
Trinity Term, 3. Anne, Roll 231. 


To an action of TRESPASS, ASSAULT, AND BATTERY.” The defendant 
alt and hat- I pleaded NOT GUILTY infra ſex annos. 
tery, A 114 


2 guilty The plaintiff demurred to plea, as being argumentative; for 
- i the ftatute 21. Fac. 1. c. 16. limits this action to four years, and 
ons renerel dew not to fix years. It is indeed an argument, that if it not withio 
der the fix, it could not @ fortiori be within four years; but pleadings 
2 ought to be direct, and not illative. 

tions to for But PER CuRIam, You 
* them upon this plea; for if they 


Sc. L Salk. they need, it is for your advantage. Upon this iſſue you might have 
SE given battery after four years, and within the fix years, in evidence, 


and 


423- 
8. C. 11. 
38. S. C. 2. LA. Ray. 1099. Peſt. 309, Carth 3. 136. 144. 335. 471. Ld. Ray. 435. 
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and it would have maintained your iſſue, and you could have Judg- Bracrwont 
ment thereupon, it being found for the plaintiff, without the help x» 
of the Hatute of Feofails. So if the plea had been NoT GUILTY Thνν x. 
within a week or a year, and verdict for the plaintiff, he ſhould have 
judgment; for guilty or not guilty 1s the ſubſtance. 

But in the Hilary Term following THE WHOLE COURT were 
of a contrary opinion. * [ 241 ] 


* Anonymous. - | Caſe 352. 


BY Hot r, Chief Fuſtice. If a deviſe be made to the heir at 0n-a deviſe to 


law, paying ſuch and ſuch legacies, &c. and for default thereof beir at law, 
remainder over, the heir until default is ay diſcent, and the other's 8 


intereſt is by way of executory deviſe : ſo it was in the caſe of thereof remain- 
Pall v. Brown (a) in effect, where the fee was deviſed to one der over, &c. the 
that was not heir, the remainder to him that was heir, there the heit beir, till default, 
was in by deſcent (2). It is hard to maintain, either by uſe or * * ee. 
deviſe, a remainder to a ſtranger, after a preſent fee to one 2. Ack. 290. 
who is not heir at law. 2. Bl. Com. 244. 
(a) Cro. Jac. 590. 1 Eq. Abr. 187. former edition —But ſee Gilpin's Caſe, 
Bridg. 1. 3- Palm. 131. 2. Roll. Rep. Cro. Car. 161. ; Brittain v. Charnock, 
196. 216. Godb. 282. 2. Mod. 286.; Emerſon v. Inchbind, 
(5) See Sole v. Gerard, Cro. Eliz. 525. 2. Ld. Ray. 728. ; Allen v. Heber, 2. BL 
S. C. Noy, 64. S. C. Moor, 422.; Rep. 22. S. C. Stra. 1270.; Newton v. 
Dindant v. Burchet, Skin. 205. 3 Lamb Bennett, 1. Bro. Caf. in Ch. 135. and 
v. Archer, Skin. 340. 3 Haynſworth ©. Powel on Deviſes, 433. 3. Com. Dig. 
Pretty, Cro. Elz. $33. 919. Norz w © Deviſe” (K.) 


Reignots agaigſt Tipping. Ciaſe 35Þ 


Y Taz Cook and all THE CLERKs. Aſter a rule to ſign Time of figning 
judgment, there ought to be four days, excluſive of the day on judgment. 
which the rule is made and the judgment ſigned. The meaning 297 
of the rule is, that the party may have reaſonable time to bring 2. Salk. 518. 
a writ of error, if he ſee occaſion; but in the common pleas they 1. Sal. 399- 
never give rules for the ſigning of judgment, but they ſtay until 2 Pe — 


the quarto die pg, which makes but four days incluſive. 347- 
Denham againft Stevenſon. Caſe 354. 


DEBT by an adminiſtrator againſt the heir upon a bond of his In debt by an | 
anceſtor ; and declares cui adminiſtratio omn. bonor. &c. by adminiſtrator! 
ſuch a peculiar debito modo commiſſa fuit ; without ſaying, that he Pon bond 


had ordinary juriſdiction, or that it did of right belong to him GIRO — 
commit adminiſtration : and demurrer to the — bo the detene 
dant is heir. 


FixsT, It was excepted, that he had not ſhewn how the 
ant was heir; and for the neceſſity of ſo doing was quoted 4 1 
the caſe of Carver v. Haſelrig (d). S. C. Holt. 4g. 


But yrR CUxrAu, The diverſity is, that where he ſues as heir, 1 362. 
there, becauſe he is preſumed conuſant of his pedigree, he ought to 


Hob. 2 
Vor. VI. * 2 22 ſhew 


Michaeltnas Term, 3. Queen Anne, In B. R. 
Dexuan ſhew it; but not where he is ſued (a), becauſe ſt ſhall not 
. ew it; bu re he is (a) e _ | not 


. be compelled to ſhew what lies not in their know] 
IT nvENSON. 


An adminifira- =SECOND EXCEPTION. He makes title by virtue of admini. - 

tor, in dedt on ſtration committed by a peculiar, without alledging any right in 

bond againſt an the peculiar to commit adminiſtration, and that is ſubſtance and 

— _ in, traverſable; for de communi jure here in England, it belongs to 
are generauy 

that alminiftra- THE ORDINARY (6). 

yo _ | 1 It was urged, on the other ſide, that at moſt it was but matter of 

to him by ſuch form, the orpifſion whereof is not to be objected upon a general 

# peculiar, wich- demmrrer; and upon iſſue the plaintiff would net be put to prove 

out ſhewing de that the peculiar had right to grant adminiſtration. 


right of the pe- 

. „Hort, Chief Fuftice. It cannot be faid to be only form; for iti 
* the committing of adminiſtration by one having legal authority which 
[2421 you — 8 0 

veſts the cauſe of action in the plaintiff, and by law the ordinary is to 
$.C. 1. Sa. o c mmit adminiſtration. In all caſes of peculiars, you muſt ſhew 
2. — 71. title and right to grant adminiſtration ; and the leaſt averment 
Ar a #3 8. that can do it, is to ſay, that de jure it did belong to him to grant 
297, 298. adminiſtration ; for the Court cannot take notice of peculiars, but 
2. Med. 65. may of biſhops ; and preſert in Cur. literas adminiſtrat. is not 
z. Sid. 9 enough (e) ; for they only certify what is on the face of them, viz. 
— _ aur that adminiſtration was committed to the plaintiff by ſuch a one; 
. Sid. 228.” but that does not import he had any right to grant it. 
1. Luiw. S. 297. 


2. Mod. 65. 97 PowELL, Juſtice. Might not the defendant have come and tra- 

Cro. Eliz. 431. verſed his having right to commit, if you had alledged it? In the 

791. $38. $79. caſe of Chiverton v. Trudgeon (d) it was doubted, whether the right 

597-1 ,, Of an archdeacon, who is taken notice of by us as oculus epiſcopi, 

— Hi ought not to be ſhewn. But all the matter is, Whether, as it is 

Ante, 134. Here ſaid debito modo commuſy. fuit, that ſhall be taken only in reſpect 
to the legal form of the inftrument, or to the peculiar's right of 
committing adminiſtration ? And I rather believe the firſt, for 
debito modo ſeems to me not to be enough to traverſe ; they might 
indeed have traverſed the adminiſtration committed, and given in 
evidence that he had no right to commit adminiſtration. 


And no rule was given (e). 


(a) See Roe on the demiſe of Thorne tiff; by Hot r, Ci Fuftice, Gori: 

v. Lad and Others, 2. Bl. Rep. 1099. and Powys, Fuftices, that the declaration 

» % See 1. Sid. 228. 2. Vent. 84. was good, and that the debiro meds was 2 
Cro. Jac. 556. and the caſe of Gidley v. ſufficient averment, Pow IT, Juſtice, 

Williams, in the king's bench, 12. Vl. 3. being ofa contrary opinion, S. C. 1. Salk. 


Nor to fermer edition. 40.— A writ of error was afterwards 
(c) See 4. Anne, c. 16. brought in the exchequer-chamber, where 
(4) Cro. Jac. $556. the judgment of the court of king's bench 


(e) This caſe was argued a ſecond was affirmed by the whole Court, S. C. 
time, and judgment given for the plan- . Salk. 42. 


Bignall 
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2 Bignall agaigſt Devniſh. | Caſe 353. 


ER CURIAM. If thedefendant, upon habeas corpus, remove The fame bail 

a cauſe from an inferior court, in which there ought to have ſhallbe given on 
deen ſpecial bail below, he ſhall not thereby put the plaintiff in Tora by d- 
2 worſe condition, but be compelled to give in bail above ; but ee domes 
45 to the ſum which the bail are to juſtif themſelves worth, that ere FD 
may be moderated as the Court ſees — for (a). 1 
2. Show. 421. 485. 2, Com. Dig. Bail” (1). 1. Bac. Abr. 211. Ld, Ray. 603. 656. 


(a) See 12. C 1. c. 29. 3 the 19. Geo. 3. c. 70. Tidd's Pract. 179. 


Anonymous. Caſe 356. 


PER CURIAM. It is good cauſe of new trial where the Judge MiſdireQtion of 
who tried the cauſe has denied to admit that for evidence which (M*J*"8*-0r re- 
was legal evidence, or where he miſdirects the jury. 2 weer 
xe grou-ds for new trial. Ante, 22. 222.—Fareſl. 53. 64. 3. Salk. 649. Po?, 307, 5. Com. 
Dig. © Plcader (R. 27.). | | 


Middleton again Haw. \ . Caſe 357, 
Hilary Term, 3. Anne, Roll 
QCIRE FACIAS upon a judgment in an action on the caſe, and Variance. 


pleaded execution by fier: facias by judgment pro debito et 
damnis, which is different. 


Judgment for the plaintiff, [2431 
*. The Queen againſt Rawlins, Caſe 358. 


Hilary Term, 3. Anne, p 


RAWLINS was bound by a recognizance to appear the firſt tf a perfen be 
day of Term; at which time THE ATTORNEY GENERAL bound to appear 


filed an information againſt him. in the king's 
el a 82 bench cn the 
He prayed an imparlance. a f. ft day of a 
Tag ATTORNEY GENERAL would have the imparlance to Jerm, to anfwer 


craſlino Animarum : for heretofore, when one came in upon a ledeed — 


recognizance, or habeas corpus, they were put to plead in/tanter (a). him, and the at- 
Indeed, in the Biſhop's Caſe (b), by great advice, they pleaded, torney general 
that they ought to have time to imparl, but it was ruled that they *%e an informa. 
ſhould plead inffanter. But that was thought hard, and is now Cen agant him 
: 4 . . on the ſame 
redreſſed; but it was never intended to grant greater indulgence |; is, he. fla 
on the crown fide than is granted on the plea fide ; where the have an impar- 
courſe is, that if a declaration be delivered before cine lane until the 
Animarum, or menſem Poſche, the defendant ſhall not give a **feirg Term. 


plea ſo as to try it that Term, but he muſt plead fo as to enter. S. C. 1. Salk, 


Horr, Chief Juſtice. If in a Michaelmas Term a writ of 3. C. , Sale 
ſummons iſſue upon an information, and the defendant comes in 13s. 
> 1. LA, 389. 
(a) (2) 3. Mod. 212. 4. St. Tr. 300. 
2 2 voluntarily 
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Tun Q ren voluntarily thereupon, there is reaſon that he ſhould have as 
„ imparlance ; but yet not to another Term, becauſe, in that caſe, by 
due proceſs continued, he might be brought in upon an attachment 
the ſame Term, ſo as to be compellable to plead inſanter; and 
where, upon ſtanding the length of proceſs, they muſt have pleaded 
the ſame Term, there is reaſon that, upon a voluntary appearance, 
they ſhould have ſo 'much time allowed to plead as they might 
have gained by running out the e of proceſs, and no more ; 
but the information is now of this Term, and until information 
exhibited there cannot be @ ſummons ; the oftence being in Mid- 
dleſex, the ſummons indeed may be made returnable at any 
day certain. On the crown fide the courſe is, whenever 
an imparlance has ben that it was granted to another Term, 
An imperlance in theſe caſes cannot be without leave of the Court; 
and the reaſon of an imparlance is, that the defendant. may have a 
reaſonable time to adviſe what to plead, and the Court are judges 
of that time. Heretofore there have been imparlances from one 
return of Michaelmas Term to another of that Term; but on 
the plea-ſide, we have now imparlances to a day certain in the 
fame Term (a). 


Yet, though THE Cour declared this very reaſonable, no rule 
was made, | 


RawLtixs. 


(a) Of impartance in appeals, &c. ſee imparlance is ex gratis Curie. See Skinner, 
2. Hawk. chap 23. ſect. 102. And note, 2. NorTs te the former adulten. 
where a cauſe is by original, it is faid an 
*[ 244 ] 
Caſe 359. * Arnote againſt Breame, 
£after Term, 3. Anne, Rall . 


In debt on bond DET UPON BOND for the performance of an award, reciting 
229 — ſeveral differences between the plaintiff and the defendant, 
—— or concerning a piece of ground ſouth of the plaintiff's houſe, adjoin- 
ſte che dare of ing to the River Thames, and uſed as A WHARF, and the erecting 
the exard ; tor ſeveral piles of boards and ſcaffolds thereupon to the nuiſance of the 
if it be alledged plaintiff's houſe ; all within the liberties of St. Bride's * 
2 3 London. © No award” pleaded ; and an award ſet forth, adjudg- 
which is within ing, that the defendant ſhould enjoy the ſaid piece of ground as 
the time of the A WHARF, and that the ſaid ſcaffolds ſhould be pulled down and 
ſubmiſſion, it is removed. 

ſuſficient. i . 0 : 
© x. 70. On demurrer ſeveral exceptions were taken to this award. 
4953. S. C. Halt, 212. S. C. 2. Ld. Ray. 1076. Ante, 231. 2. Salk. 425. 1. Lutw. 382. 386 
Poſt, 311. 


It is not neceſſa- FIRST, It does not appear what the date of it was; fo it may 
ry to ftare the be, that it was made without authority, as before the ſubmiſſion. 


Sed non allocatur : for it is alledged to have been made on ſuch 
a day, which appears to be within the time; and if no date be ſet 
out, it ſhall be intended it had none, and then it is good = the 

chvery, 


date of award. 
Kyd. 156. 
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delivery, according to Clayton's Caſe (a). Every writing or Axor 
deed has a date in law, viz. the time of the delivery thereof; _ *#=f 
ated may bear date on one day, and be delivered on another; and u. 
the day of delivery is the date, and the other the bearing date; and 

the making an award or deed is that which gives it the eſſence and 

being of a deed or award, and that is the date of it, 


SECONDLY, It was objected, that the ſubmiſſion was of ground, on a fubmimon 
xc. within the liberty of the Hoſpital of Bridewell, and of ſcaffolds, reſpecting ſeaf- 
ke. newly erected ; and the piece of ground which is mentioned folds newly- 


in the award is not averred to be within that liberty, nor to have erected within 
ſuch a liberty, 


been newly erected. . 

SeD PER CURIAM, The award is faid to be de et fuper præ- * JO 
mi, and therefore it ſhall be intended within the ſubmiſſion, if is good, al- 
the contrary be not ſhewn on the other ſide, which the defendant though it do not 


, ver the ſcaffelds 
cannot now do after © no aware” generally pleaded, for that 1, be within the 


would be a departure. li 
on been newly erected.—1. Salk. 70. po 2 

TriRDLY, It is not awarded who ſhall pull down the ſcaffold, If & erect ſcaf- 
therefore the award is not final or certain, and ſo far void; and this ſolds on his own 
not to be helped by any averment or intendment of the Court (5). . — ns 
The diverſity is, that when a thing uncertain may in the nature of , 2 to B. 
the thing be made good by averment or intendment, and when and arbitrators 
not; as if one covenant to give a bond or obligation for the en- award that the 
joyment of land, there it muſt be to the value of the land; or if for elde ſhall be 
payment of ſuch a ſum, it ſhall be in double the ſum (c): but in an c_ _ 
award it is not fo, for to admit of averment is to admit the matter not ciently certain, 
determined, ſince the averment would be traverſable, and to intend though itdo not 
would be to make, not to expound an award. And it is not an  & whim; 
anſwer to ſay, that it appears on the face of the award that the land pit ne = 
was the defendant's, and therefore the nuiſance being thereupon — adi | 
ought to be removed by him who may come there without being they are erected. 
a treſpaſſer ; for * it does not neceſiarily appear that the ground 4 ] 
was his; for the award is only, that he ſhall uſe it as a WHARF, [ 245 
which rather ſhews, that it was diſputed whether it was his right ER — 
before. Neither does it ſhew it to be his now; for the words 2 14 = 
only are, „ that he ſhall uſe it as A WHARF ;” that is, that 1076. © 
he ſhall have the liberty of wharfage there; and if it be admit- Kyd, 134. 
ted to be his ground before (ſor if it were the ground of the . B. Abr. 
plaintiff the erection of the boards could not be a nuiſance to his pr "i: 
houſe), yet a nuiſance is by law abateable by him to whom , Co 54. 59. 
it is a nuiſance; and if it were not, the arbitrators might, 
by ordering the plaintiff to pull it down, enable him to do it 
without danger of becoming a treſpaſſer thereby. So it being left 
indefinite, whether the plaintiff or the defendant ſhall pull it down, 
it is therefore void for uncertainty ; and then this being aſſigned 
only for breach, though the award for other particulars were good, 
the plaintiff cannot recover, there appearing nogauſe of action 
on the whole record for him, according to Turner's Caſe (d). 

(a) 5. Co. 50. (c) Cro. Jac. 116. 

(5) Stiles, 365. 2 Roll. Abr. 164. (d) 8. Co. 132. 
3. Co. 78. Cro, Eliz. 432. Moor, 39. 
| 3 Holt, 


= 
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Anxorr HoLT, Chief Fuftice, ſeemed to be of this opinion. 

_ But Pow, Powrs, and Gour o, Fuſtices, clearly contra 

. for when they declare it to be a nuiſance, and that it ſhould be re. 
moved, who thould remove it but he on whoſe graund it is? And 
though in point of law any perſon may remove what is to his 
nuiſance, yet in the caſe of an award, which is by judges of equity 
as well as law, it muft be intended that it was to be done by the 
party on whoſe ground it was, 


Judgment for the plaintiff. | 
HoLT, Chief Juſtice, dubitante ut ſupra. 


Caſe 360. Anonymous. 


An action lies PER CURIAM. Upon a writ of error, if the clerk below will 
For certifying a certify the record wrong, an action on the caſe will tie againſt 
wrong record. him for it; and if he make no return, the plaintiff may have a 
8. Mod. 226.  yrit of executione judicii out of chancery. | 


Caſe 361.” The Queen againſt Sir Jacob Banks, Knt, 


If an indiftment AN INDICTMENT was found againſt him at the quarter- 
be removed by ſeſſions of Berkſhire, for an allault upon Mr. Culpeper, in 


tne utcr 
into = king's Windſor Sh. r 
—— The indictment was removed up by certiorari at the ſuit of the 


not Middleſex, proſecutor. Both he and the defendant took out procellcs, made 
the ecfendznt up records, and took warrants of 7/: prius to try it at the next 
muſt enter into gef after removal. The proſecutor not thinking fit to carry it 


—_—_— u, the Get in his record, and was tried and acquitted. 
to try eee on, the defændant put in his record, q 


bak bog And now a new trial was moved for by the proſecutor ; forthat 
1 — , 


ber if removed when an indictment is originally preferred here above, or found 
out of any other below, and removed up here by the proſecutor, the defendant 
courty he is cannot carry it down to trial until after a default in the proſecu- 
Went A Sor. nor even then without application to the Court, and leave had. 
ard if he do not tO, nor W. ö : : 
appear proceſs It is ſo in the caſe of an information qui tam, becaule, as the Book 
Pal iſſue tl be ſays (a), it guodammedo concerns the queen; @ fortiori then will it 
— San be in the caſe of an indictment, which altogether concerns her. 
t 1 - 

f-ndant mere To which it was anſwered, that there is a great difference 
— —— between an indiment and an in mation ; for an indietment, being 
into a recogni- a charge by the oaths of twelve men, is much heavier 3 and a 
zance purſuznt perſon ought to be allowed all imaginable ſpeed to clear hinicif of 
to 5. #4. & it, and not be continued under ſuch an imputation until the proſe- 
Area. cutor thinks fit to bring it to a trial; but an informat.on is a bare 

* [| 246 J ſuggeſtion, aul therefore is more eaſily reſted under. 
S. C. 2. Ld. Ray. ON 

xo92. | | (©) Ve 2. Leon. 136. 


S. C. 1. 8 Ik. 652. : K 
8 C. 17. N10. 3. | ANOTBER 


1. Sakic. 38. 
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AXOTHER OBJECTION was made, that ſuch a courſe, if tole- In | indmonty 
rated, would be ot great miſchief, for then the moſt profligate offen- and inſormatidas, 
ders would get themſelves acquitted by ſurprize, or over-haſtening — 552 


l , . : ſecutor nor the 
the trial, without allowing the queen convenient time to manage deſendant can 
her proſecution. „pray @ tale 


c without a war- 
It was anſwered, that there could be none, becauſe, in crown rant from Taz 


cauſes, there cannot be , privs or tales, without a warrant from Arran 
THE ATTORNEY GENERAL, who will be ſure to grant none if he? . 
find any ſuch danger; and that ſuch a thing may be at leaſt by —_— 
conſent appears by the caſe of The Ring u. Jones (a), and the yy = 4 
granting a ni prius amounts to a conſent, 


PER CURIAM. Before the late ſtatute of 5. & 6. Will. & 
Mary, c. 2. concerning removals by certiorari, if the defendant 
had removed an indictment from any county except London and 
Middleſex, he was fine die out of court, and only to be brought in 
upon proceſs, whereupon he might have been oxtlawed ; 2 in 
that caſe the defendant migat have come in voluntarily if he 
pleaſed : but if the indictment had been removed from Landen or 
Middleſex by the defendant, there he muſt have .entered into 
a recognixance to carry it down to trial the ſame Term, or the 
ſitting after (6) ; and in imitation of this practice in theſe two 
counties the late act was made, whereby the defendant, upon 
certiorari brought by him to remove an indictment out of any 
county in England, maſt enter into a recognizance to carry it 1. Salk. 380. 
down and try it at the next aſſizes, becauſe of the great delay of Hawk. P. C. 
juſtice occaſioned by the other courſe; but if the proſecutor do 2 n 
remove it up, the defendant upon pleading does not enter into a x. — I. 54. 
recognizance to try it, and that begets the queſtion, Whether, 3. Burr. 1462. 
notwithſtanding, he may immediately carry it down to trial? 1. Bac. Abr. 


| ; 353- 682, 
And it was allowed here, that this being removed up by the I | 


proſecutor before plea, the defendant was out of court, and fine die, 
and might be brought in by prece/s (c), or ſued to an outlawry, or 
if he pleaſed might come in voluntarily ; and that if an indict- 
ment ha found here, the defendant upon pleading thall give ſecu- 
rity to try it. 


Er ptr ToTAM Curran, after great conſideration, it was 
reſolved : 


FiksT, That in civil actions the defendant cannot carry down 
ac2ule to trial by proviſo until after detault in the plaintiff (di, ex- 
cept in ſpecial cafes where the defendant is in ſome reipect in 
the nature of a plaintiff; as in guare impedit, in replev!r, and in 
prob. bition, to have a wit to the biſhop, return, or conſultation, 


(a) 1. Keb. 195. (4) 2. Lev. 5. Dyer, 215. 2. Hawk, 

(4) 2. Hawk. P. C. ch. 27. ſ. 26, P. C. ch. 43. 4. 10. b 

(e) Staund. P. C. 70. 1. Salk. 67. 
J. Hawk, P. C. ch. 27. ſ. 88. 


2 4 SEconDLY, 
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No trial by 5” SECONDLY, ® There cannot be A TRIAL by proviſe in the king's 
Oey caſe, becauſe there can be no laches in the king. 


May by conſent THIRDLY, A defendant may at the firſt inſtant, by conſent of 
of proſecutor. the proſecutor, carry his cauſe to trial, where THE QUEEN is party, 


Wheretriamuſt FoyrTHLY, That all cauſes of the queen in this court muſt be 
be at bar, lc. tried at THE BAR, if MR, ATTORNEY will not grant a warrant 


- += 07 rhe of nift prius. 


A wif prix ina FIFTHLY, That that warrant in its nature is no more than a 

conſcnt. conſent that the cauſe may be tried in the country, but not that the 

I”; defendant ſhall carry it down irregularly, or contrary to the uſual 
courſe. | 


INF prix ſuper- SIxrTRHTV, That if Ma. ATTORNEY grant a iff prius by ſur- 


A defendant in SEVEN THLY, Which was the main point in this caſe, that in all 
— — Pio indictments or informations here, or indictments removed hither 
2. by the proſecutor for treaſon, felony, or any inferior offence, the 
der to haften tri- D P "<= ; 
al, muſt apply to defendant has no other way to haſten on his trial but Jr 
the Court. tion to the Court; who, upon hearing the reaſons of Mx. AT. 
TORNEY, will, as they fee occaſion, either give him further time, 
or fix him a day peremptorily for the trial, or give the defendant 
leave to bring it on himſelf. F- 24 


And pER ToTam Cuxtam, A new trial was granted. 


A defendant And Tame Cour directed it for a rule hereafter, that 2 
cannot carry a defendant ſhall never carry an indiftment, removed hither by the 
_— _ e proſecutor, to trial without leave of the Court. 


Caie 362. French's Caſe. 


3 to the ted to THE POULTRY ComMPTER, in order to remove him by 
proper priſon habeas corpus, and render in diſcharge of themſelves to the priſon 
in diſcharge of of the king's bench, where the original actions were brought, 
recogn- Tt being c:rcuit-time, and all the Judges out of town, before the 
e bail could render him he was charged with the queen's debt, 
with a The bail having now brought a habeas corpus to remove him up, 


5% 

. 231. 1. Cro. 389. 2. Hale, 127. 1. Com. Dig. % Bail” (A.). 2. Hawk. P. C. ch. 15. f. 3. 

Ld. Ray. 603. Sia. 643. 1 tf Fog 8 | 
But 
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But ER CURIAM, If he had been taken up by THE QUEEN Faxe 
firſt, there might be ſome reaſon that they ſhould not for their own Casr, 
e:ſc leſſen the queen's ſecurity of her priſoner, and that the queen's 
:ntereſt, concurring with that of the ſub) ect, ſhould be preferred; 
hut on the other hand, the bail having taken him up here, THE 
QUEEN taking advantage thereof in charging him with her debt, 
ought not to prejudice them. : 


And he was turned over. [248 


* Stillingfleet againſt Sir Harry Parker. Caſe 363. 


T A TRIAL AT BAR in ejectment the queſtion was upon the To prove aleaſy 
A time of the commencement of a leaſe, which was to com- made to Tas 
CROWN, a copy 
of the inroll, 
ment of it muſt 

To prove ſuch a leaſe to the queen, an antient book, in which MX Pouch 
were entries of leaſes of the premiſes ever ſince Henry the W — 
S-venth's time, and which was found among the evidences of — 257. * 
the biſhops (this being biſhop's land) was offered in evidence. 2. Salk. 690. 


It was oppoſed, becauſe it is not ſuch good evidence as the) 
might have had, for this being a leaſe made to the queen muſt 1292. 
have been inrolled, and ſo they might have brought a copy of the Stra. 162, 
inrollment. 

It was anſwered, that to prove the leaſe a good leaſe it would be 
neceſſary to produce a copy of the inrollment (a), becauſe, with- 
out inrollment, the queen could not take; but that to prove a 
leaſe in fact this ancient book is good evidence, and that was 
what it was offered for, 


Yet BY THE CourT, Inrollment is better evidence of a leaſe 
in fact than the book; and therefore it muſt be produced (6). 


mence upon the determination of a leaſe, then in being, to Queen 
Elizabeth, | 


£ 


(a) By the ſtatyte 10. Arne, c. 18. 
Where in any pleading any ſuch inden 
ture of bargain and fale as is required 
© to be inrolled by the 27. Hen. 8. c. 16. 
e ſhall be pleaded with a profert, the 
« perſons ſo pleading may produce, to an- 
* lwer ſuch profert, as well againſt Tux 
® CxOWN as againſt any other perſon, a 
copy of the inrollment of ſuch. bargain 
* and (ile 3 and ſuch copy, examined 
* with the inrollment, and ſigned by the 
proper officer having the cuſtody of ſuch 
* acollment, and proved on oath to be 


« a true copy ſo examined and figned, 
* ſhall be of the ſame force and effect as 
the ſaid indenture of bargain and ſale 
« were and ſhould be of, if the ſame 
« were in ſuch caſe produced and ſhewn, 

(5) See the caſe Vickery v. Farthing, 
Cro. Eliz. 411. S. C. Moor, 452. 
Langham v. Lavrance, Hardres, 180. 
Thurle v. Maddiſon, Stiles, 462. Eden 
. Chalkhill, 1. Keb. 117, Holcroft v. 
Smith, 2. Freem. 259. Kirby v. Gibbes, 
2. Keb. 294, 


Anonymous. | Caſe 364. 

pn CURIAM, The queen ca not be tenant at The queen can- 

will, #5 not be tenant at 
will. 


4 Com, Dig. Eſtates” (H. z.). 
kmire 
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Caſe 365. Burkmire ag Darnell. 
| Eafter Term, 3. Anne, Roll 64, 


1 A is about to AN ACTION ON THE CASE. The declaration ſtated, that in 


hire a borfe from conſideration that the plaintiff, at the requeſt of the defendant, 
B. and c. (in or- ould let a certain gelding of his out to hire to J. S. the defendant 
* undertook that the faid 7. S. would re- deliver it to the plaintiff ; 
borſe) fay to that he accordingly did let him out his gelding 3 but that J. 8 « Never 
kim, L A. re-delivered him. 
44 hawe the derſe, A the trial * . 

11 t it appeared upon evidence, that J. S. came to the 
« tale tber be plaintiff to hire a horſe from him; that the plaintiff, miſtruſting, 
Hall edeer was unwilling to let him have his horſe; and that thereupon the 
3 22 defendant came and deſired him to let him have it, and ſaid that 


eee promiſe he would undertake that J. S. ſhould re- deliver him fafe. 


withinzg-Cor 2. TEE CHIET Jus ric, doubting whether this promiſe was 

— . void by the fatute of Frauds (a) and Perjury, i» doing not * 

Dur. duced into writing, directed a verdict for the plaintiff, but ſaved 
$ C1. Sv them the matter to be taken advantage of above. 

C. 3. Salk 15. DAR NEIL, Serfeant, now argued, that it was void by the ſtatute 

S. Car. 2. c. 3. If the words had been, © Let bim = the ben 

Skin. 326. and if be do not re- deliver him I will,” that had been plainly 

1. Bac. Abr. 75, within the ſtatute, for it is anſwering againſt the default of another; 

and the undertaking here is the ſame in ſubſtance, for it is, that he 

— Ray. fall do that which by law he was bound to do, and that is anſwer- 

2. 259. ing for the default of another, Indeed, if the whole credit and 

| reliance had been upon the defendant's account, ſo as the plaintiff 

could have no remedy againſt J. S. for the non-delivery, it had 

® [ 249 ] been otherwiſe. And & he quoted a caſe in the ſecond year ofthe | 

hte king and queen, where it was reſolved upon this difference, 

that where the plaintiff has an action againſt the party for whom the 

undertaking is, no action will lie againſt the undertaker, without 

the promiſe be in writing; but not where no action lies againk 

the party, for then the whole credit is entirely upon account of 

the undertaker, and the other is looked upon as his ſervant, and the 

Ale and contract, in judgment of law, are to the undertaker, though 

the delivery be to the other party. as his ſervant : as if A. come 

to B. and tell him, © Hire your horſe to J. S. and I will ſee yu 

& paid the hire,” there the hiring is to A, and not J. S. who is con · 

ſidered. as a ſervant to A. 


RavmorD centra. I 2gree the difference taken by Ms. 
SERJEANT, but will make a quite contrary inference from it; 
ſo the point between us muſt depend upon the fact of the agree- 
ment, and yet I would diſtinguith upon the ſaid diverſity. It is 
faid, that where an action lies againſt tae party, it will not lie upon 
a pare! promiſe agcinſt the undertaker ; and that is true, where an 
action les againſt him upon the original contract or agreement 


(s) 29. Car. 2. c. 3. 


but 
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but where an action lies againſt him upon a matter collateral 
to the contract, I deny the rule. The words of the ſtatute. ſhew, 
that the undertaking made void is an undertaking for the party's 
performing the original contract: and here, upon the original 
contract, no action would lie againſt J. S. for not delivering back 
the horſe ; though indeed if he refuſe to do it upon requeſt detinue 
or trover will lie againſt him, not upon the contract, but upon the 
ſubſequent tort of keeping that from us which of right we ought to 
have, and which belongs to us. CA | 


Curta. Clearly the words © default of another,” in the ſtatute 
29. Car. 2. c. 3. is the default of another in performing his contract; 
and if the whole credit be not entirety given to the undertaker, 


ſo as no remedy lies againſt the party upon the contract, but that 


the undertaker comes in aid of the credit given by the contract to 
the party, the undertaking will be within the ſtatute. The Court 
alſoagreed the caſe put by DARNELL, Serjeant; and further ſaid, 
thatif two perſons go to a draper, and one of them ſays, „Let this 
« perſon 2 much cl:th, and I ſee you paid,” there the ſale is 
to the undertaker only, though the delivery be to another by his 
appointment; but if the contract be made with A. and the vendor 
ſcruple to let the goods go without money, and B. come to him 
and defire him to let A. have the goods, and undertake that A. 
ſhall pay him, that will be a promiſe within the ſtatute. So the 
whole queſtion will be, Whether the plaintiff had any remedy 
upon the contract againſt J. S. 


And DarnELL, Serjeant, inſiſted on it, that there is a remedy 
upon the bailment-againſt J. S. by contract in law. 


* But by HoLT, Chief Fuftice, and POWELL, Juſtice, There 


is no ſuch thing as a contract or prom:ſe in-law, though there be 
ſuch expreſſion in ſome books. 


At another day THEY DECLARED, that, upon a conference with 
th? other Judges, they had had great debate, and variety of opinions 
on this caſe, and that many thou;cht it out of the ſtatute; for this 
reaſon, that the horſe was let our wholly upon the credit of the 


cefendant that it ſhould be re- delivered. But WE (ſays he) of this 


court ARE UNANIMOUSLY AGREED, that it is within the ſtatute; 
for it is an undertaking for the act, and to make goud the default 
of another. It has been objected, that, if the party did not re- 
deliver him, the plaintiff had no remedy againſt him upon the con- 
tract, except only in trover and cen ver ſion upon the ſubſequent tert 
incaſe of demand and refuſal, and that therefore they did not think 
him within the meaning of the ſtatute, becauſe it is a-remedy 
accruing from a wrong after the contract; but there is a way to 
charge him upon the original delivery cr bailment, for the bailment 
is ſuch as in its nature required a re- delivery, and if the bailee 
Will not re-deliver the thing bailed, the proper and only adequate 
remedy is an action of detinue againſt the bailee. I herefore this 
promiſe of the defendant's, that 7. S. ſhould re- deliver 1 
e 


Bun kus 
An 


ARNTC LC. 
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Brzxwrzz bailed, for which there lies a remedy againſt the ſaid J. 8. 
(che bailment is @ collateral — e, and therefore a promiſe to 
Panynrs, Anſwer for the act and default another, and by conſequence 
within the ſtatute. So if two come to a ſhop, and one of them 
contract for goods, and the ſeller do not care for truſting him, 
whereupon the other ſays, © Let him have them, and I will under. 
« take be fhal! pay you,” that is an undertaking for the act and 
default of another, and within the ſtatute. But if the promiſe be, 
« T will ſee you paid,” or I will be your paymaſter, it is other. 

e. h 


And, by THE WHOLE Coun, the verdict was ſet aſide (a), 
ta) See Jones v. Cooper, where a pa- is held a cobateral promiſe within 29. 


rol promiſe made before deere of the Car. 2. c. 3. Cowp. 227, 
goods, << 1 will pay you if he do not, 


Caſe 366. | Davy againft Salter. TN 


11 writ of enqui- ERROR from the court of common pleas on a judgment 
be returnable default there. 


Tres Trixitatis, 


which is on a be error inſiſted on was, that the wri? of enquiry was executed 


Sunday, and is after it was returnable. | 

beer — The writ was returnable “ in Tres Sept. Trin.” which is 
en the fucceed- @ Sunday of neceſſity, and was in that year on the thirteenth Jure, 
ing day, Al and it was returned to have been executed on the fourteenth 
«ay, the Ju0s- of June, which is the day after, when the ſheriff's authority by the 
thereon is erro.. Writ was determined. . 


—"— = The Court muſt take judicial notice of the commencements 


notice cf this de- and return-days of all Terms, as well fixed as moveable, and this 
ſe& judicialy, they cannot do without likewiſe taking notice of the days of the 
akhough there month on which theſe days fall. You muſt take notice of the 
—— commencement of Eafter Term, which muſt be by taking notice of 
it de net afignes Eaſfler-Day, on which it depends. Eofter- Day is the firlt 
for error on the Sunday after the full moon next after the twenty-firſt cf Mar; 
record; for the and if that full moon happen on @ Sunday, Eaſter ſhall not be until 

_ 3 Sunday after. By the fame reaſon you will take notice of 
notice of the Trinity Term, its beginning and returns, and that Tres Set. 
commencement Trinitatis muſt be on Sunday, and what day of the month that 
and return days Sundoy is, and you will find it on the thirteenth of June this year, 
ol all the Terms. of which this judgment is: and Gage's Cafe, as in Co. Ent. 252. 

* [ 251. ] 444. 402. 1. Rell. 595. were quoted, and ſtrongly relied on. 


BO 2. Salk. EYRE c:-ntra. I he Court cannot take notice of the day of the 


8. C. z. SK. month. It is held (a, that the Court ſhall not take nctice even of 


346. Ante, 148. 159. 16. Cro. Car. 53. 1. Roll. Abr. 29. 2. Jones, 228. 6. Com. Dy, 
* Retorn“ (C. x.). - Sellon's Practice, 13. 1. H. BL Rep. 628. 1. Danv. 683. 2. Dany. 254 
* Farefl. 17. Ld, Ray. 4-281. $70. 1142. 1557. 


(a) 1. Cro. 275, Jones, 300. 1. Roll. Abr. 595. Yelv. 140. "I 


- 
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bxed feaſts. He urged, that Tres Trin. in law is not a day of 
return, or at leaſt that the Sunday being not a dies juridicus ſhould 
not be reckoned, and it then would be well, for a writ may be 
executed on the 5 of its return; and for this reaſon the efſoths 
are kept on the Monday: and the reaſon ſeems to be, that when 
Sunday is no legal days the Monday ſhall ſucceed in its place ; 
and in the common pleas they always take the Monday to be 
in menſem Paſcbæ. If the miſe be joined on the mere right, where 
the appearance muſt be on the firſt day, it muſt be, that the Monday 
is the firſt day, or elſe the party could not fave himſelf. This 


ems conſonant to reaſon, and the firſt inſtitution of the Es, 
- 


for it would be abſurd to appoint a day for appearance which t 
party could not poſſibly appear at, and Sunday never was a juridi- 
cal 


Davv 
again 


SALTER, 


ay (a). This is the more reaſonable, becauſe the firſt return Cathew, 504 


is Craft. Trin.; and in Cro. Fac. (b), the Monday is ſaid to be 
the day of Tres Trinitatis; and the fame in Cro. Car. (c), viz, 
that the dies Lune is the day of Tres Trinitatis ; and all returns 
of writs adjourned to that day. It is objected, that the Sunday is 
always reckoned in the computation of the guarto die poſt ; and the 
firft and fourth day are taken in incluſive. But I anſwer, that all 
the oftaves and quindenas are not incluſive of the firſt and eighth, 
orfifteenth ; as in Eaſter Term, quindena Paſche does not take in 


Eafter-Day, but is excluſive of it; and ſo is oabis Trinitatis of 


Trinity Sunday, as is apparent from the entries, which are, & à die 
« Paſche in quind. dies, * d die Trin. in oft. dies; and « @” 
is always excluſive of the terminus d quo; and ĩt is very odd to in- 
clude the day of return in one of the four days of the gquarts die poſt; 
for po is likewiſe excluſive (4). Then all judgments muſt refer 
to the firſt day of Term; and if fo, this judgment muſt relate to 
a Sunday, except it be agreed that Monday ſhall fucceed in its 
place. If a ſcire facias be returnable in the common pleas Tres 
Trinitatis, the entry is, et modo ad bunc diem $CI1LICET diem 
Lune ; for if it be underſtood Sunday, it will be void. 


Hor, os Juſtice. If the Sunday happen to be the quarts 
die poſt, it mult of neceſſity go to the Manday, becauſe it cannot 
de kept on the Sunday; and fo of efſoins ; but all guirdenas and 
eaves are incluſive of the firft and eighth, or fifteenth. day: to 
Hab. Hillarii is the twentieth * of January, and Hilary Day is 
the thirteenth ; and here, where we proceed de die in diem, we 
never enter * 2 die S. Trin. in ofto,” or © guind. dies,” but 
« die Lung, &c. poſt feftum.” As to the relation of judgments, 
that is for neceflity to the firſt juridical day, which is Monday, 
Sunday being none. THE CALENDAR is ſettled by law, and 
is part of the law (e), and the moveable Feaſts by THE cargy- 
DAR, though not altogether according to the rule in it. If a writ be 
returnable guind. Paſchæ, we muſt ſurely take notice of it Fand 
ſo muſt all thoſe whom it concerns, Suppoſe upon forfeiture of 


(a) Britton, c. x, (d) See Makepeace v. Dillon, Fort. 363. 
(5) Co. Jac. 15. (e) Oro. Elia. 227. 1. Leon. 328. 
(c) Crs, Car. 11. (Y Sex ante, 42. $6. 160. 196. 
iſſues, 
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Dare iſſues, or ſaving, or keeping of days in a real action; and Ca 
5X Caſe (a), and that of Fiſh v. Brockett (5), are ne 
* the Monday is not the Tres Trinitatis, but the Sunday is it, though 
SE 135-2 in Caſes of neceſſity it be kept on the Monday. Some years ago 
_ I "3% AMidſummer-Day bappened to be on a WVeaneſday, which ſhould 

Ld. Ray. 453. have been the laſt day of the Term; but being a dies nan, u 
Ray. 353 * 364 | S # upon 
281.40. 1557. great conſideration the day following was kept. By the ſtatute of 
22. Hen. 8. c. 21. Trinity Term is to begin the morrow after 
Corpus Chriſti Day, and therefore we do not come here the fourth 
day. And he quoted a trial at ni prius, which was ſet aſide, 
becauſe it was die Lung in menſem Paſche. And though « 7” he 
generally exgluſive, and the entry in the common pleas in all 
Caſes of original be © @ die Lune, &c.” in all proceedings on ori- 

ginal, yet it is taken incluſive. 


PowELL, Tuftice. Gage's Caſe is very ſtrong againſt you; 

t I believe there are —— ES. —— 1 it 

is fit to ſettle it fully. The practice of the common pleas will be 

a good guide in a writ of error from thence. In caſes of neceſſity 
things are done on the Monday (c), as on appearance in a writ 

right, where the law allows not of a guarte die poſt : a Sunday 

never was nor is a dies juridicus (d) ; but there is no neceflity in 


this caſe. | 
Curia adviſare vult (e). 
(a) the judgment was reverſed, S. C. 2. Salk, 
(e) Plowd. 266. 621. Sce alſo Lord Cornwallis v. Hoyle, 


(Ste Swan v. Broom 3. Burr. 1600. where it is held, that a writ of enquiry 

(4) See 3. Burr. 1597. and Maddox executed on a Sundoy is void, Fort. 373. 
Excheg. 551- N A capias was returnable in three weeks 

( In S. C. 2. Salk. 626. it is faid, after Eaſter, vis. on Sunday, April 29, 
that Hot r, Ciicf Juftice, was of opinion, and on Monrdey, Afril zo, the de- 
that this was not a caſe of neceſſi:y, becauſe fendant was arreſted, at eight o'clock 
the writ might have been executed ſoncr, in the morning, and detained by the offi- 
or returned at another day; and in S. C cer till ten o'clock : and the Court held the 
3. Salk. 346. that he was of the ſame opi- arreſt and detainer illegal, for it was after 
non as in the caſe of Harvey v. Broad, the writ was returnable, Levericge v. 
ante, 148. 159. ig6. in which cale Phiſtow, 2. H. Bl. Rep. 29. 


Caſe 367. Parker againſt Clerk. 


If a parifh-clerk AU was inſtituted in THE SPIRITUAL COURT by a parißb- 
ſhe churchwar- clerk againſt the churchwardens for ſo much money by 
Au in the fpiri- cuſtom, due to him yearly, and leviable by them upon the pa- 
N = rithioners. 

ov by _ A YRGHIBITION was moved for upon ſuggeſtion of no ſuch 
Court w:l grant Cuſtom. | 

a prohibition en It was jected, that if there be no ſuch cuſtom they 


- Feud = ſhould have pleaded it below); and if, without receiving that plea, 


ſuch cuſic m. | 
8. C. 3. Saltz. 87. S. C. Sett. & Rem. 195. S. C. Holt, 599. Godcl. Abr. 167. 192. 2. Rei Abr. 
227. 234. 286. 2. Brownl. 38. Cro. Jac. 670. Mar. 101. Ben. 142. 304% Id. Ray. 435 


10. Mod. 12. 3, Eurr. 314. Cowp. 423. 2. Burr 1043. 5 
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they would roceed, then would be the proper time for a prohibi- Prin 
tion 3 but ey came for a prohibition too late, VIZ. after ſentence. againſt 


\ Hour, Chief Juſtice. I know no caſe where one comes too 
Jate for a prohibition after ſentence (a) but that of ſuing one out 
of his dioceſe. Indeed, if a ſuit be there for a modus, and the defen- 
dant plead payment, he comes afterwards too late to plead or ſuy · 
gelt that there is no modus, becauſe he has admitted one by pleading | 
2 payment. But * here the matter lies: here is a duty not ſpiri- [233 1 
tual but temporal, and to a temporal perſon, for ſuch is @ pariſb- 
clerk ; and therefore we grant mandamus to reſtore him to his | 
place, This duty is f upon a Cuſtom ; and if there be ſuch . 
2 cuſtom, he is not without remedy at law; for he may have an 
ation on the caſe for not making a rate and levying; or if they do 
levy it, and not pay him, he may have an indebitatus for money 
received to his uſe, dec 4 
But THE OTHER JUSTICES doubted, looking upon the clerk to 
be an eccleſiaſtical perſon, and in inferior orders, and that as ſuch 
he might ſue in the ſpiritual court for a ſtipend or penſion. 


And a diverſity was urged from THE BAR in the point of a ſpiri- A ſpiritual per- 
tual perſon's ſuing in the eccleſiaſtical court for @ penſion, viz. that ſon may ſue in 
be might well do it only in the caſe of penſions originally granted gu ger — 
or confirmed by THE ORDINARY ; but that where @ penſion does An, although not 
not originally commence by the act of THE- ORDINARY, there jt originally grant- 
— ſued for in the ſpiritual court: as if one ſhould grant an 2d or confirmed 
annuity to a parſon, he cannot, as was ſaid, ſue for it in the ſpiritual by the ordinary. 
court; and for this was quoted Cz/:er*s Caſe (g). 2 Inſt. 487. 


Cro. Jac. 217. 


HoLT, Chief Juſtice. There is no diverſity. But what ſticks 269. 666 
with me is, whether they have original juriſdiftion here; which Cro. El 810. 
without doubt they have not, if they do not make the clerk a ſpi= 
ritual perſon, which will be hard to do : and if they have not ori- 
ginal juriſdiction, one is never too late for a prohibition, 


PER Curiam. An action on the caſe will certainly lie againſt 
the churchwardens upon ſuch a cuſtom : as if the bailiff or reeve 
of a manor be bound by cuſtom to collect money, an action on the 
— lie againſt him for not doing it, and indebitatus aſter it is 
receive | 


Quere quid inde venit. 


(a) Where after ſentence prohibition (5) Cro. Eliz. 675.—But fee the cafe 
lies, Kc. Vide Show. 158.273. Fareſl. of Dr. Gooche +, the Biſhop of Landon, 
148, Hob. 79. . Poſt. 253. Ante, 11. 2. Stra. 879. 6 
7. Sd. 332. 65. Win. 8. 1. Ro. R. f 
2 * 318. Nort to former cd 


Tilſden 
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Cale 368. Tilſden aan Parfriman. 


If a prifoner in ILS DEN being now in Newgate upon the watrant of a Judge, 
cuſtody of the upon the ſtatute 1. Anne, c. 6. (a) againſt priſoners eſcaping j 
marſhal on ge and the regularity of that matter being now referred to Mz 
pee e Clank 5 
and being re. CTERKE to examine, 

taken on mn It was reported to him, that T://aen had been indebted ta 
n hug wag Parfriman, and in priſon of THE MARSHAL at his ſuit, and had 
e. 6. is commit- eſcaped, and being taken up by a warrant, lay in Newgate ; that 
ted to Newgate, afterwards Parfriman and he came to an agreement, whereupon, 
and diſcharged upon payment of a ſum certain in hand, and a promiſe to make 
— — other payments hereafter, he conſented to have him diſcharged out 
— of Newgate ; that afterwards Tilden not performing his agree- 
bythe conſentof, ment, Parfriman endeavoured to get him arreſted, but could not; 
his creditor, he that he was arreſted at the ſuit of another, and committed to 
N THE MARSHAL, who let him eſcape voluntarily; that afterwards 
— nt he paid that plaintiff, but had no legal diſcharge from him; that 
for not perform- Parfriman hearing of the new arreſt went to THE MARSHAL, and 
ing his agree- aſked him, If he had ſuch an one in his cuſtody ? who anſwered, 
ment, or detain- «© g;“ that he thereupon entered an action againſt him in the 
ed on tis "3 book that is kept in THE KING'S BENCH OFFICE, and afterwards 
cuſtody of the got him arreſted by proceſs of * the court of king's bench, and 
marſhal at the kept him in cuſtody thereupon until he got a Judge's warrant, 
fait of another whereby he was carried to Newgate. 


I ; 7 The commitment by this warrant was what was complained of, 
7 2. DARNELL, Serjeant. The diſcharge out of Newgate is 
213. 3 no diſcharge of the firſt action for the eſcape on which he was 


3. C. 3. Salk. committed to Newgate ; for the plaintiff, upon the eſcape out of 
250. tne cuſtody of THE MARSHAL, had his election to take the 
Ante, 21. 63. upon a new action, or upon a warrant under the late act, or to 
1 have an action of eſcape againſt THE MARSHAL, and the taking 
Sta 410. 423. up upon a warrant will be no diſcharge to THE MARSHAL ; 
g. Com. Dix. therefore the firſt action remains ſtill undiſcharged, and Taz 
« Eſcape” (E.) MARSHAL may take him up thereupon ; and if fo, he is now 
wrongfully at large, and may be taken up by a Judge's warrant, 
as has been done. 


But PER CUr1Aanm, If one in cuſtody of THE MARSHAL 
eſcape, and is taken upon a Judge's warrant, that is no new im- 
priſonment, but a continuance of the old; and a diſcharge of that 
commitment will be a diſcharge of the firſt ; but if he had eſcaped 
fads, os: x56. of the county jail without the conſent of the jailor, there tie 
1 2 marſhal might retake him: as if one be in cuſtody of the marſhal 
413. for debt, and eſcape, and after the ſame plaintiff takes him up 
upon another debt, and lets him go again, yet the maribal may 

retake him for the eſcape. | 


(a) See ante, 154. 


Tur 
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Tas Cour agreed, that if a man be in — "ws Terms Priſoner, how 


without a declaration, he ſhall be. diſcharged upon common — diſcharged, 
ball | in two Terms. 


1. Salk. 213, 214. 3. Salk. 150. 


And the way to charge one in cuſtody in Term-time is by filing The way e 
a bill againſt him, and delivering a declaration to the turnkey : _ 7 
ifter which he muſt lie two Terms, as to that party, before he can . une and 
de diſcharged on common bail. 


Vacation. 


But in Vacation, there is no way but to make an entry in the Tiddg 196. 
book that is kept in the office of a remanet in cuſlodid mareſchalli ad 
{. de, &c. and that is ſufficient to charge him ; but to make that 
ſuffice, the muſt be actually in jail, and not eſcaped ; for the 
reaſon why ſuch entry is allowed good is, becauſe of the neceſſity 
of the thing, the party having no other way to charge him when 
he is in actual cuſtody (a). | ; 

But upon an eſcape there is not that _— for he being at Time fot de- 
large may be arreſted. Indeed, if the marſhal will own a perſon to claring on ar- 
be in his cuſtody whois not fo, that ſhall conclude him, and ſubject Apron - © 
himto an eſcape z but ſuch confeſſion of the marſhal ought not to 3 
be concluſive to any but himſelf; and it is againſt a principle of 
the law to charge a man in cuſtody who is.not in cuſtody ;z and the 
miſchief of it would be very great. And this cannot be. called 
taking advantage of the party's own wrong ; for his eſcaping out 
of priſon, where he is in cuſtody at the ſuit of 4. cannot be any 
wrong to B. though he be thereby deprived of the advantage of 
charging him in cuſtody, | I | 

Indeed, if the marſhal ſuffer one to be in and out at times, and See Jaques 6. 
daring ſuch time he is charged by a remanet, &c. though he were Wilkinſon, 3. 
anal out of priſon at that time, yet if he returned in again, that Rep. 398 
will be guaſi a continuance of the firſt impriſonment; and by ſuch 
return he may have notice of the charge: and the meaning of the 
ſtatute whereby * the marſhal is to acknowledge what priſoners + [ 25 1 
be has, is only in order to charge himſelf. Ck 5 

And ptr CurIam, The ſecond impriſonment in NewGa're 
is irregular ; but we cannot take notice of any thing until the 
warrant be returned: and the queſtion will be, Whether we will 
relieve on motion, or put you to your aud:ta guerela ; 


(a) The method by which a priſoner 
may be charged in cuſtody with @ new 
fat in Vacation. time underwent great con- 
ſderation in the caſe of Hutchins v. Ken- 
nck, Trinity Term, 433. Geo. 2. and 
Lend Maxsrirtrp delivered the reſolu- 
Lon of the Court upon this point to the 
following effect: We have conſidered 
* the pratice of this Court, and of that 
* of the common pleas, and we are of 
© opinion, that the right method is (like 
* that which is taken in the common 
k pleas) to file a bill as of the preceding 
Ton; and then to deliver or to leave 

Vol. VI. 


. « for the defendant, being in cuſtody, a 


. copy of the declaration as of the prectu- 
« ing Term ; and to make an fd v 


„ thereof: and there is no occaſion for a a 


1% hubeas corpus.” But fee Rule Eaſter 
Term, 15. Geo. 3. No declaration hall 
© be ſufficient to detain ſuch priſoner. 
% unleſs athdavit that the cauſe of action 
% amounts to ten pounds or upwards be 
« firſt made and filed with the clerk of 


« the rules, and the ſum ſpecified in fuch 
« ailidavit indorſed in the declaration 


&« before it is left with the turnkey.” 
Aa The 
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- Caſe 369. The Queen againft Saintiff. 


An indiftment A N 1NDICTMENT againſt him for not repairing quendam com- 
for not 3 munem pontem ſitum in quddam communi ſemitd pedeftri, leading 
eee ridge from ſuch a place to ſuch a place, which he was bound to repair 
4 certain ratione tenure (a), and which he ſuffered to be valde ruingſ. et in 
at common fer- magne decaſu, &c. ad commune nocumentum amn. ligeor. doming 
* path,” is good, reg ine illac tranſeun. and judgment given thereupon at the quar- 
| 1 e ter-ſcſhons, of which error was now brought. 

„ EvrE now objected to the indictment, that it did not lie; for 
alias it did not appear that the bridge was in altd regid vid, as it ought 
n Hen. g. to have been per lui : for it was a term of art not to be ſupplied y 
c.5. withreſpe& any other words, no more than the words « murdravit,” hun- 
to private bridges cc nter, &c.“ in indictments of murder or burglary (I). 

= commen i if it do not appear to be a highway, it muſt be taken to be only 
—_—— @ private way, for the not repairing whereof an indictment does 
have jurnieon Ol he other fide, in maintenance of the judgment, was quotel 

by 1. Edw. 3. Nest Precedents, 147. 156. 346. 


c. 16. . . | 
EvRs further urged, that the power given to juſtices of 

S: a Gall. in this caſe is by the ſtatute of 22. Hen. 8. c. 5. which 2 

nen, 129. that they ſhall = of decay in bridges in highways ; therefore 


S. C. 2. Ld.Ray. ought to that this is ſuch a bridge, and fo purſue their 
1174. ity (e). | 
Ante, 150. 291. 


Poſt. 263. 307, HoLT, Chi ice. An indictment lies not for not repairing 
14. Ray. 725. à bridge, . in a highway, as Mx. Exxx will have it; 
29 bog. 856. but the word © highway is the genus of all public ways, as wel 
52 Mod. 23. Cart, horſe, and foot ways, and yet an indiftment lies for any one of 
298. 40g. theſe ways, if they be common to all the queen's ſubjects having 
occaſion to paſs there ; that is, if it be a foot-way only common to 
them all, 3 and a prime- way; and theſe are not 
altæ regiæ vie, for that is the * highway common to cart, 
horſe, and foot, that pleaſe to uſe it: fo that the term of alla 
regia via is not ſo neceſſary; and if there be a common foot- 
way for all the queen's ſubjects, if it be in decay, an indict- 
ment muſt of neceſſity lie for it, becauſe an action on the caſe wil 
Rot lie without a ſpecial damage. 
Then as to the authority of the juſtices, they have a power by 
the ſtatute of 1. Edw. 3. c. 16. by which they are created, to 
inquire of all public nuiſances; and if this be a public bri 
[256] * the ſuffering of it to be in decay is a public nuiſance, and fo 
So all that ſticks with me is the manner of laying it; for the 
word commune does not ex vi termini import, that it is common ts 


(a) See 1. Hawk. P. C. ch. 76. . 8. 450. 4. Mod. 61. 1. Vent. 208. Palm. 


C 14. 389. 
(5) Stamford's P. C. 96. 2. Inft. (c) 3. Inſt. 701. 1. Salk. 359. 1. Hawk 
701. Dyer, 304. 4 Co. 39. 1. Hale, P. C. ch. 77. £14. al 


a. a6. _ A. <4 _. ©. 


B: ti... Sane, £3 dE 
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all the queen's ſubjects, as it ought to do to maintain an indictment. Tuz Queen 
And one of the precedents produced has the word © publicus,” ** 
which is of wider extent than © cmmunis, for there is common NTIFF, 
for two, three, or more; and it will be hard to underſtand the 

« common” to be univerſal, to charge a man's freehold. 6 
And without doubt the concluſion will not help it, if ſo much be vide Fleta, 174. 
not expreſsly charged in the premiſes. And here it is not faid to Auſow.Pop.66. 
whom it is common. It is, therefore, very fit to fee precedents | 

before we determine it (a). 


(e) It is aid;'S. C. 2. Ld. Ray. 3175. authority of Rex d. Thrower, 1. Vent. 208. 

that the exception to communis ſemits was but they held the inditment naught, be- / 
over-ruled, and that the inditment was, cauſe it was pant peda initead of pedeſ- 

> tus reſpect, held well caough, on the iu, S. C. 1. Salk. 360. 


Trevivan again Lawrence and Others. Caſe 370. 
Eafter arid Mi:haelmas Term, 3. Anne, Roll 221. 


[* EJECTMENT, by an adminiſtrator, of lands in Grmwall, this Judgment is oh- 


ſpecial verdict was found: — —_——— 


That one Stephen Robins was ſeiſed of the premiſes in fee; 4 Tom. A 
that, he being ſo ſeiſed, the plaintiff's inteſtate ſued him in debt {+ 1 
upon a bond in ſuch a court in Weftminfler ; that in that ſuit — 
judgment was given agaiaſt the faid Stephen Robins, in Michael- trans return- 
mas Term 1650 z that in the thirteenth year of the late king a ed, and, on tm 
ſcire faciar was brought by the now plaintiff againſt the now de- tiel record 
ſendant, as terre=tenant of ſome of the lands whereof the ſaid . — 
Stephen Robins was ſeiſed at that time or ſince; and that the de- r the — 
fendant being ſummoned appeared, and pleaded “ nul tiel record, and an elegir ſued 
and day was given to produce the record; at which day a judge out. An eject- 
ment of Michaelmas Term was produced, and judgment and award ent is brought 
of execution for the plaintiff thereupon ; but that the 2 facias _—_—— 
brougat by the plaintiff recited a judgment of Trinity Term 1656. by ſpecial ver- 
And upon this award of execution an elegit was taken out by the dit, that the 


plaintiff, and the lands extended, and in ejectment to * poſ- ſire ſacias recit- 
1 


ſeſſion the judgment given in evidence was that of Afichaelmas — 


1656. And for the variance between the recited judgment in the This, if dito 
ſeire facias, and that given in evidence, the jury doubted. vered on the tri- 
Ex er plaintiff, I agree tlie general rule, that whoever — 
makes title under an execution mult ſhew a judgment on which it is muſt have pre- 

rounded ; but here we need only to ſhew the judgment on the vailedasa failure 
Fir facias ; for though it be upon 4 Orr writ, yet it is conſi- ee 2 — 
dered as an action, and may be releaſed by that name (a). If — tried 
judgment be againſt one, the attorney for the plaintiff may ſue and aſcertained, 
execution by virtue of his fixſt warrant, yet a warrant in the the terre-terane 


original c impowe attorney to a to a '*txrred are e- 
8 auſe does not impower an attorney ppear 1 


award of execution on the judgment in the ſcire facias, from taking advantage of this variance; and fo 
are the terre-tenants not returned, if they do not ſhew a title paramount to the judgment in the jcire facias,— 
S. C. 1. Salk. 276. 8. C. 3. Salk. 151. S. C. Holt, 282. S. C. 2. Ld. Ray. 1036. 1048. Ante, 
134. Poſt. 304. 2. Keb. 47. 55 181. 415. 3. Keb. 212. 768. 3. Lev. 300. 1. Saund. 37. 2. Lut. 1267. 


(a) Lirt. ſect. 503, 504.—8ee alſo 1. Will, 99. 2. Wilf. 251, 2. Black. Rep. 
1227, . Term Rep. 46. 263. 


Aa2 "$4 ſeire 


again 


130. 264. 


Lerne 
AND OTurat. 


to have execution, and had ju | 
execution; the wife died, and the huſband ſurviving had another 
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Tazyrvax ſcire facias upon a judgment in that cauſe, or the a 


plaintiff to ſue out a ſerre 2 0 ). A releaſe of an . 
a releaſe of a ſcire facias, but a releaſe of an action is no releaſe of 
execution ; therefore the ſcire facias is no execution, nor the 


judgment upon it more than a bare award of execution. 


*[ 257 ] * BroTHERICK contra. A judgment on a Lapel is no 


new judgment to affect the land in this caſe, but is only an appli- 
cation of an ancient lien on the land (6). And this judgment 
does not alter the nature of the duty, nor create a new one (ej. 
WR officer who pe Agora writ need not ſhew a 
Judgment, but the party m ways do it (d). And by him, 
a ſcire facias lies not upon a judgment on a ſcire facias. Fe 


HoLT, Chi ice, If a ſeire facias recite a judgment of 
Trinity Term xo . | — 9 he 
was then, or at any time ſince, ſeiſed, are bound, and the tenants 
returned plead © nul tie record,” and a judgment of Michaelnat 
Term be produced, no doubt that is a failure of record. But the 

ueſtion is, when the record is produced, and judgment thereupon, 
hether the defendants are not thereby concluded for ever ? for 

to admit them to controvert it now would be oy the going 
tried, and that cannot be even by an iſſue in tail: as if, in a writ 
of entry, a recovery be againſt the anceſtor of the iſſue in tail, 
the — ablty it in the point tried, but he may ſay that his 
anceſtor omitted the giving ſuch things in evidence which he can 


now give. And one may have a ſcire facias upon a judgment ona 


ſeire facias; and for this he remembered the caſe of Obrien v. 
Ram about fifteen years ago in this court {s). A judgment 
againſt a feme ſole, who afterwards took hu before execution, 
and then a ſcire facias was ſued againſt both, and judgment there- 
upon, and an award of execution againſt both, and then the wife 
died, and then a new ſcire facias is brought againſt the huſband 
ſurvivor, and it was adjudged that it lay. And another caſe ſince 
likewiſe in this court ()]: A feme ſe 2 
before execution took huſband, and then they broug pas peek facias 

t thereupon, award of 


fſeire facias, and it was held well. And he quoted the caſe of Gil. 
bert v. Bragg, in the year 1655 (g): A judgment in debt was ob- 
tained againſt a tenant in tail, who died, and afterwards a ſcire facias 
was brought againſt his iſſue, who being returned © warned,” made 
default; and though the lands in tail were not liable, yethe is concluded 
for ever: this is grounded on THE VEAR-BOOER of Ae (hb). A 
jury cannot find againſt an efoppe] in a point tried; and ſo wherever 
there is an efloppe! that affects the intereſt of the land, the jury 


(a) Titherley 2. Welch, Cro. Eis. (e) 4. Mod, 186. 
354.—See alſo 4. Bac. Abr. 409. (7). , 
b) 2. Keb. 499. 
c) See Micce v. Morris, 3. Lev. 21. Af pt. 
(d) Owen, 134. Bridzman, 72. 
Hetley, 150.— See alio 3. WII. 345- 376. 


- 2: Black. Rep. 733. $68. 
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eannot find againſt it. It is true, if you come to ſpecial pleading, Tzzvivan 

and it be-reduced to a point in pleading, and the party then wi again. 

not take advantage of it by relying thereupon, but will leave it at 2 2 | 

large, the jury is not eſtopped, but may find the truth. As ſuppoſe A 

in this caſe the plaintiff had declared on a judgment in Trinity 

Term 1656, and the defendant had pleaded “ nut tiel record,” if he 

will join iſſue that there is ſuch a record, he is gone, becauſe the 

truth will be againſt him; but if he will ſay that there was a 

ſeire facias taken out againſt the defendant at ſuch a time, reciting 

ſuch a judgment as is now ſhewed in his declaration, and that the 

defendant pleaded © uu tiel record,” and that was found againſt 

him the defendant, and conclude by relying on the eſtoppel, he is 

lafe, and the defendant cannot offer any thing againſt it. * So if * [258] 

2 demiſe be pleaded by indenture, and the other will fay, (N. 5 

« habuit in my nn and the plaintiff will ſay, “ habuit in "org 170. 

« fenementis, he thereby waives the matter of the eftoppel, and 

leaves it at large, and is fry may find the truth ; Ky: he had © 9 1 

faid, that it being by deed under his hand and ſeal, he ought not to 

be admitted againſt his deed to aver that he had nothing, the truth Vide Hob. 207. 

could not be inquired into. But if the iſſue were upon © nil debet,” 

where the point does not come in pleading, as in debt_for rent 

where the demiſe is by deed, the party cannot give evidence of 

nibil habet in tenementis, nor the jury inquire of it: and when an 

eftappel runs upon the land it alters the intereſt of it; for if a man 

by deed indented make a leaſe of Dale, reſerving rent, in which at | 

that time he has nothing, and afterwards he purchaſes Dale, and 1 Salk. 276. 
ins and ſells it to a ſtranger, the bargainee ſhall hold it : _ _ 

liable to the firſt leaſe, and, coming under him who made the Raym. — 

e (hall be eſtopped to ſay, that the bargainor had nothing to let 1. Lev. 43. 
in the premiſes at the time of the leaſe made ; for this eſtoppel LA. Ray. 550. 
runs upon the land, and alters the intereſt of it. 729. 


Tuis cas x having been thus ſpoke to in Eafter Term, pended 
in conſideration until this Term : when * ; 


Per ToTAM CURIam, Judgment was given for the plaintiff, 


HoLT, Chief Fuftice, putting the caſe ſhortly thus: A ſeire 
facias by an 9 judgment in Trinity 1 aj 
record being in truth of that Term, but no judgment until Michael- 
mas Term; and &he defendants bring all, except one, returned, 
plead 1 tizl record;” and the record of Michaelmas Term 
produced, and judgment on the ſcire facias, and an award of 
execution, e/egit taken out, and an extentthereon, and an ejectment 
brought to get poſſeſſion; and now it is found out, that there was 
no fuch judgment as the ſcire facias recited: What then? All 
theſe perſons are eſtopped; for now they are not baund on the 
plaintiff's ſide to give the record of the original judgment in evi- 
dence, but only the award of execution on the ſcire facias 3 
for being all, except one, returned terretenants, they are all, except 
bim, eſtopped thereby from ſaying, that there was no ſuch judge 
ment 3 and as to him too, be is topped if he da not ſhew a title 


a 23 paramount 


on _— 
— o N _— 
. * 
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Tzxvrvax paramount the judgment on the ſcire facias, for this is an eſt 

: that works upon the intereſt of the land ; and it is like a judgment 
againſt one who is afterwards diſſeiſed, or a ſcire facias againſt an 
iſſue in tail, who makes a default, or pl other plea which is 
found againſt him, whereby execution is awarded, he ſhall not after. 
wards be admitted to fay, that his anceſtor was tenant in tail, and be 
heir to the intail. Even upon the eftoppel the plaintiff in the 
judgment ſhall maintain an ejectment; as if a man wake a leaſe by 
indenture of land which is not his, and after purchaſe it, that 
leaſe ſhall bind him, his heirs, and aſſigns; and an eſtoppel that 
affects the intereſt of the land ſhall run with it to whoever takes 
it ; and none that are parties to, or claimants under, this recoyery, 
ſhall fallify it. | 85 | 

And judgment was given for the plaintiff, 


*[259] 
Caſe 371. Fitz Hugh againff Dennington. 


If a ae give a "JT Hs CASE being moved again, BROTHERICK urged that the 
bordto make ho plea was naught, and therefore judgment ought to be 
3 — 3 affirmed. We were to be made free, at the end of ſeven or eight 
{par — ſeven Fears from the date of the bond, of THE COMPANY oF Joiners, 
years, if gust. if we defired it: then the election is ours, to be made free at the 
«d,the defendant end of feven years, or elſe at the end of eight; and this ought to 
may plead, to an he determined in ſome convenient time before the end of ſeven 
—— years, that the obligor might have all things ready to perform his 
« at the end of condition, which was to be at the end, that is, the laſt day of the 
n ſeven years, ſeventh year: and how has the obligor diſcharged himſelf by ſaying, 
** or aſter, he that we have not requeſted him at the end of ſeven years, or ever 
s Seeg re- after before the action brought 2 for a requeſt before the end of 
Po, wh ws * ſeven years, in ſuch convenient time as the obligor might have 


bound to do it, reaſonable time to get us made free at the end of ſeven years, 


Lawnzxcr 
48D OTHuiRs. 


| except upon re- would be a good requeſt to entitle us to our action; and that 


queſt made at would not come within their plea. If one he bound to pay twenty 
* rg pounds, or twenty kine, in a month, at the election of the obligee, 
— there the obligee is to make his election in a convenient time, that 
8. C. ente, 227. the obligor may provide what he chooſes, and need not provide 
S. C. a. Salk, c8 (a). So if one be bound to make the obligee a conveyance 
0.3. Salk. 208, by fine or feoffment by ſuch a day at the election of the obligee, 
S. C. Hol, 68. the obligee is to determine his election in a convenient time before 


1094 2 convenient time before the end of ſeven years, and they have not 
1. Cro. 179.280. 


33 8 it at the end of ſeven years. 1. Lev. 68, 1. Ro. A5. 37 

Yeiv. 66. Bridgu. 341. Alen, 25. Style, 49. 3 ; 

5 I HoLT, Chief Fuftice. The obligor was to make him free at 

12. Mcd. 413. the end of ſeven years, or eight years, if thereunto requeſted. Let 

455. 46:. 503- us then go by ſteps : Suppoſe it were to make him free at the cud 

Cub. E. R. 251. N f 1 * a b bo oy | 22 4 
(s) © 60 p 
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of ſeven years, if thereunto requeſted, and the defendant pleads, Firz-Hven 


that at the end of ſeven years he was not requeſted ; Why is not 
that a good plea, for it is directly the words of the condition? But 
what ſhall be underſtood to have been meant by © the end of ſeven 
« years?” Whether after they are expired, or juſt at the end of 
them, ſo as he ought to be made free on the laſt day of the feven 

? When a man is to do a thing by ſuch a time if requeſted, 
there if the thing in its nature may be done at the time of requeſt, 
then the requeſt is to be made on the laſt convenient part of that 
time: as if a man be bound to pay money on Lady-day if requeſted, 
there the requeſt is to be on the laſt convenient time before ſun-ſer 
of that day on which ſuch a ſum may be paid; and if it were a thing 
the doing whereof required more time, ought not that to come on 
the plaintiffs fide in his replication ? And he took it clearly, that 
the requeſt here ought to have been on the laſt moſt convenient 
time of the laſt day of the ſeventh year, and that it would come too 
late the next * day: as if leſſee covenant to leave all things in good 
order, and to vacate the premiſſes at the end of his term, he muſt 
doit on the laſt day, and cannot fave his covenant by doing it the 
day after ; for the end of a thing is part of that of which it is an 
end: but here the condition being, & at the end af ſeven ot eight 
« years,” if the plea had been, that he did not requeſt at the end 
of ſeven years, without going further, it had been bad. 


Dzxx1X6 TON, 


*[260] 


PowELL, Juſtice, ſeemed to incline, that a requeſt in a day or vide Faret. 
two after the ſeven years would be well; though he agreed, that, 143, 144- 
in demand for rent, it muſt be on the laſt convenient time of the day, FL 321. 


becauſe there the law appoints a place where the requeſt is to be 
made; but this muſt be a perſonal requeſt, and no place appointed 
for it, | 


Hor r, Chief Juſtice. In a bond where there is no demand for 
the payment of money at ſuch a day and place, the obligor muſt 
bring the meney the laſt part of the day to the place; and if there 
be no place appointed, he muſt ſeek him out, if he be in England. 
If there be a place appointed, and he has an election to do the 
thing on or before the day, there he may give the obligee notice to 
be there at the day; and if he do not come, and the obligor is there 
and tenders, he faves his bond : as if a man be bound to enfeoff 
one of lands in York the laſt day of November, and the covenantee 
{tay here in town ; yet if the cavenantor do not go down and tender, 
he breaks his covenant. And there is a difference when a time is 
appointed and when not; for if a feoffment be to be made at ſuch 
a time if requeſted, there the requeſt is to be made at that time; 
but if there be no time fixed, then the requeſt is to be made at 


ſome reaſonable time before, and the feoffinent need not be made 1. Bac. Ab 
immediately thereupon : and the caſein 1. Roll, Abr. 443. for pay- 279- 


ment of money in Holland on requeſt, and a requeſt in England 
was held good, is upon this diverſity. 


A a4 And 
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Fxrs-Hvcs And now HoLT, Chief Juſlice, and PowBLL, Juſtice, | 
end of ſeven years muſt {19 laſt convenient G: 8 that "a 
—— it is juſt like a demand, which muſt be on ſuch time as the 
2. Salk. 555 thing may be done on, Indeed, if you had come and ſaid, that 
the defendant was a great way off on the laſt day, it had been ſome- 
thing ; and though the end of the day be the laſt inſtant of it to 
many purpoſes, yet as to acts to be done thereon it is not ſo; for 
Vide 2. Dany, day then is between ſun-riſe and ſun-ſet, which is the time for men 
264. to work on; and therefore if a demand be to be on Midſummer- 
Day, it may be good at cight of the clock in the afternoon ; 

whereas in December it — not be much after four. 


8. C. 1. Sam. 4 And Hor r, Chief Juftice, ſaid, that it had been adjudged that if 
$4- one be born on the a7 i 4 as at cleven wo gs by and 
on the laſt of January in the one-and-twentierh year, at one of the 
clock in the morning, he makes his will and dies, ſuch will is 

® { 261 ] gd, » for he then was of age, | 


And THEY ALL AGREED, that the plea was good, though they 
differed about the time on which the requeſt, was to have been 


made, viz. whether on the laſt day of ſeven years, or after. 
The judgment was unanimouſly reverſed, 


Caſe 372. Leiceſter againſt Foy. 


ere, Whether PR QHIBITION was moved for to ſtay a ſuit, by a vicar, in the 
BAS — ſpiritual court, for titbe- mill, upon a ſuggeſtion of a mad 
Ajril to Neven. that the inhabitants of that place did, from ſuch a day in April 
ber every tenth until All Saints, pay every tenth day's milk fxitr.med, and made in- 


d y*s milk ſcim- tt iſchar f all tithe- mill. 
B to cheeſe, and ratrone zxgle werg dtc ged o ithe-m1 


into cheeſe, m EYRE again the prebibitian. It is true, making the tithes of 
kev of all :the one crop into bay, will be a good cauſ: of diſcharge of tithe of 
_ aftermowth. But he denied that it would be a good modus to fay, 
S. Qn. Ld. Ray. that for making the aftermowth into hay, they ſhould be diſcharged 
11271 of tithe of the firſt crop: and this madus amounts to 2 nen deci- 


Bunb. 28. 75. 2 - 
A 129. mando of the cream. 


359+ Contra wes urged the caſe of Auſtin v. Lucas (a), a meduz to 
pay the tenth cheeſe made from ſuch a time to ſuch a time in lieu 
of all tithe-miii, and though it be but for part of a year, yet being 
what they ate not bound to do, it is a . of tithe- mii 
all the year (6). Suppoſe it were to pay @ groat a year for all 
#ithe milk, it would be well; and why not this ? 
And though THE Cour did not like the medus, as ſeeming 
very ſevere on the vicar ; yet to ſettle the point, which they 


{«} o Eliz. $09. | Merr, gg. 0) See Latch, 222. Renn 277 
| thought 
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thought of conſequence, they granted a prohibition directi 
dem to declare forthwith (a): * 


(a) The declaration came on to be ar- £Edw. 6. c. 13. f. 14. which act, it was 
guedin Trinity Term, 4. Anne ; but the agreed, extends to prohibitions to ſuits for 
decifion of the queſtion was evaded by the ſmall tithes as well as great, S. C. . Ld. 
Court granting a conſultation, becauſe the Ray. 1172. —But ſec Hill v. Vaux, 1. Ld. 
plaintiff had not proved his ſuggeſtion Ray. 358. S. C. 2. Salk. 656. 8. C. 
within the fix months required by 2. & 3. Carth. 461, S. C. 12, Mod. 206, 


Goddard againſt Smith. 


to wit 


namely, John Doe and Richard Roe, which 


e 

complains of Richard Smith and Chriftepher Preſton, in the cuſto- 
dy of the marſhal of the Marſbalſea of our lady the queen, before 
the queen herſelf being, for that, to wit, that whereas the ſa id 
Richard Goddard is a good, true, faithful, peaceable, and honeſt 
ſubje and liege man of our lady the now queen, and was of a good 
name, fame, reputation, converſation, behaviour, and condition, 
and as a good, true, faithful, peaceable, and honeſt liege man and 
ſubject of the faid lady the now queen, being without any ſcandal, 
imputation, or reproach, and hath not behaved or demeaned hun- 
ſelf at any time from the time of his nativity hitherto as a 
barretor or diſturber of the peace of the ſaid lady the queen, nor 
was in ſuſpicion of the like crime amongſt his neighbours and 
other ſubjects of the ſaid lady the queen to whom the ſaid Richard 
Giddard was known, and by reaſon of his honeſt and quiet 
converſation aforeſaid, for the whole time aforefaid, lawfully and 
honeſtly gained and acquired great credit and eſteem, and alſo 
divers great gains and profits from his neighbours and other ſub- 
jets of our ſaid lady the queen, with whom the ſaid Richard 
Goddard had commerce for the ſupport of himſelf and his fa- 
mily : nevertheleſs the faid Richard Smith and Chri/tzpher, not 
ignorant of the premiſes, but contriving and maliciouſly intending 
not only to deprive him the ſaid & ichard Goddard of his good 
name, fame, and eſteem aforeſaid, bat alſo to bring him the ſaid 
Richard Geddard into ignominy and public diſgrace, that by 
reaſon thereof the ſubjects of the ſaid = the queen might 
withdraw themſelves from the fellowſhip of him the ſaid Richard 
Goddard, and might altogether _ ceaſe and deſiſt from dealing 
and having commerce with him in any manner, on the thirteenth 
day of September, in the firlt year of the reign of the ſaid lady 
Anne, now Queen of England, &c. at the pariſh of St. James, 

= Clerkemuell, 


LrxreroTER 
againſt 


For. 


Caſe 373. 


M1iDDLESEX, } BE IT REMEMBERED, that heretofore, that is to Declaration 1 

ſay, in the Term of the Holy Trinity laſt paſt, caſe on conſpi-. 
before our lady the queen at M eſtminſter, came Richard Goddard, 7 for a faiſe 
by Henry Wright his attorney, and brought into the court of our ind 
faid lady the queen then there his certain bill againſt Richard Smith barretry, where- 
and Chriſtepher Preſton, in the cuſtody of the marſhal, &c. of a of he was ac« 
plea of treſpaſs upon the caſe; and there are pledges of proſecuting, duitted 

id bill followeth in Salk. 21. 

theſe words, that is to ſay: yy ry to wit, Richard Goddard 6. Mod. 261. 


malicious 
ctment of 


3. Salk. 245. 


Rep. A. Q. 


Holt, 497. S. G. 


Gern 


Sir. 


Ind. ment at 
Du Hall. 


Removed 
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Clerkenwell, in the county aforeſaid, then and there having had a 
confpiracy between themſelves falfly and maliciouſly to cauſe 
the faid Richard Goddard to be indicted as a barze:or and public 
diſturber of the peace of the ſaid lady the queen, without any 
cauſe or colour of ſuch crime being committed by him the (aid 
Richard Goddard, they the ſame Richard Smith and Chriftopber, 
at the pariſh aforeſaid, in the county aforeſaid, in proſecution and 
execution of their malicious intention and conſpiracy aforeſaid, 
at the general quarter-ſeflions of the peace of our lady the queen 
held for the county of Middleſex, at Hicks's Hall, in St. Jobn 
Street, in the county aforeſaid, before John Bennet, Henry Hawley, 
and 22 Offiey, Efquires, and other their fellow juſtices of the 
ſaid 4 the queen, appointed to keep the peace in the count 
id, and alſo to hear and determine divers felonies, 
paſſes, contempts, and miſdemeanors, in the fame county commit- 
ted, ſalſly and maliciouſſy cauſed and procured the ſaid Richard 
Gaddard, with intent to defame the fame Richard Goddard, with- 
out any lawful or true cauſe, to be indicted bythe name of Richard 
Geddard, late of the pariſh of St. James, Clerkenwell, in the 
county of Middleſex, yeoman, for that the fame Richard Gad- 
dard, on the firſt day of January, in the firft year aboveſaid, and 
divers other 0 and times as well before as afterwards, at the 
pariſh aforeſaid, in the county aforeſaid, had been and then was 
a common barretor, and a common, daily, and public difturber 
of the peace of the faid lady the now queen, and alſo a common 
and turbulent flanderer and ſower of | quarrels and diſcords 
amongſt his quiet and honeſt neighbours, fo that he moved, pro- 
cured, and ftirred up divers contentions and controverſies, and 
alſo brawlings, quarrels, and fights, at the pariſh aforeſaid, in the 
county aforeſaid, and elfewhere in the ſaid county of Middleſex, 
givers liege ſubjects of the ſaid _ the queen, to the 
great diſturbance cf the peace of the faid lady the now queen, to 
the evil example of all others in the like cafe offending, — 
te. peace of the faid lady the now queen, her crown and dig - 
nity, &c. and did falfly and maliciouſly proſecute and cauſe to be 
proſecuted the ſaid indictment againſt the ſaid Richard Geddard, 
until the faid lady the now queen cauſed that indictment after- 


by vards, for certain reaſons, to come to be determined before her: and 


the ſheriff of the county afcrefaid was commanded that he ſhould 


not Gmit, &c. but cauſe him to come and anſwer, &c. And he the 


laid Richard Geddard afterwards, to wit, in the Term of &.. 
Afichae!, in the ſecond year cf the reign of the ſaid lady the now 
qucen, in the court of our lady the queen, before the queen herleh, 
the fame court being at Meſlminſler, wes, according to the law aud 
cuſtom of this kingdom of England, in a due and lawful manner 
thereof diſcharged. By pretence of which ſaid premiſes againit 
him the faid Richard Goddard, by the ſaid Richard Smith and 
Chriflapher Preflon in form aforeſaid publiſhed, done, exhibited, 
and proſecuted, ihe ſame Richard Goddard is not only very much 
hurt ang injured in gis good name, fare, credit, and 2 
ore 
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aforeſaid, and difquietzd and weakened in his body, but was alſo Gerpan 
forced to expend and lay out divers large ſums of money in and <= 
about acquitting and diſcharging himſelf of the ſaid indictment, ** 
and defending his innocence, to the very great diſcredit and ex- 
treme impoveriſhment of him the ſaid Richard Goddard, aud to 
the damage of the ſaid Richard Goddard of twenty pounds: and 
thereupon he brings ſuit, &c, h 


And no at this day, to wit, Monday next after three weeks 
from the day of St. Michael in this fame Term, till which day 
the ſaid Richard Smith and Chr iſtopher had leave to imparl to 
the faid bill, and then to anſwer, &c. before our lady the queen 
at Weſtminſter comes as well the faid Richard by his faid attor- 
ney as the ſaid Richard Smith and Chriſtopher by Edmund Butler 
their attorney: and the faid Richard and Chriftopher defend the 
force and injury, when, &c, and ſay, that they are in no manner 

ilty of the premiſes above Jaid to their charge, as the faid 
Richard Goddard above complains againſt them : and of this 
they put themſelves upon the country ; and thefaid Richard God- 
dard likewiſe, &. Therefore let a jury come thereupon before 
our lady the queen at Vęſtminſter, on Monday next after the 
morrow of Souls, and who neither, &c. to recognize, &c. be- 
cauſe as well, Ke. The lame day is given to the parties aſoreſaid 
there, & g. ; 


Goddard againſt Smith. Cale 374: 


CASE for maliciouſly indiQting him of barretry without pre- A declaration wr 
bable cauſe, ſetting forth, thats was . debito modo inde ex0- . in- 
5 


ner at. , plainciff - 
At the trial, to prove the declaration the plaintiff produced a Schal Without 
nolle ulterius proſequi by THE ATTORNEY GENERAL. — — 2 


was in due 
Hor r, Chief Tuftice, doubting whether this evidence maintained manner there. 
the declaration, and ſtrongly inclining that it did not, reſerved it n 4i{cbarged, 
for the opinion of the Court ; and he faid, that the entering a e 
nolle proſequi was only putting the defendant ine die, and fo far gence that he 
from diſcharging him from the offence, that it did not diſcharge any was diſcharged 
further proſecution upon that very indictment, but N- by means of a 
ſtanding, new proceſs might be made out upon it; and ſure it is ate gee _ 
hard to allow a man who gets off by a nolle proſequt to maintain an 1 
action for a malicious proſecution. Indeed, if he had pleaded czxzzar ; but 
nit guilty, and THE ATTORNEY GENERAL had confeſſed it, that if be had plead- 
would have done; but he who gets off upon a nolle proſegui does not _ guilty, and 
neral had confeſſed the plea, that would have maintained the declaration.—S. C. 1. Salk. 2 1. . 0. 
3- Salk. 24.5. S. C. 11. Mod. 56. S. C. Holt, 497. Ante, 25. 216. 2. Salk. 456. Ld. Ray, 721. 
7 Hawk. F. C. ch. 72. Ca. 1, Bl Rep. 385. 1. Bac. Abr. 62, 63, N | 


at 
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Goppany at all get off on the merits of the cauſe ; and to maintain @ cen- 
"ae Firacy, it is neceſſary to lay and prove an acquittal (a). So in an 
ST. "ation for ſuing for a great ſum in order to hold to extravagant 
bail, the plaintiff muſt ſhew what became of that cauſe in order to 
maintain his action; and ſo is my Lord Hobart. But this here is 
not ſo much as @ nonſuit, for the indictment ſtands ſtill in force, 
and THE ATTORNEY GENERAL muſt make new proceſs upon it 
when he pleaſes. But he remembered a cauſe about twenty years 
ago, in which WVYVNDRHAu, Juſlice, directed for the plaintiff on 

the ſame point, and ſaid, he thought it hard even at th& time, 


A mile proligur MouNTAGUE urged, that it is attornat. dominæ reginæ ipſum 
does not diſ- c. inde non vult ulterius proſequi : i te wack hens 
Mad nts ue So to the fact charged. 

defendant with- But THE WHOLE CoURT was of a contrary opinion; for at 
our Zu moſt it can go but to that indictroent, and cannot be pleaded 
En to a new indictment for the ſame offence, for a nalle proſequi at 
may iffue ether that rate would amount to a pardon. 


fro . —4 PowELL, Juffice. In all caſes of conſpiracy the inde acquictat. 
an aquitra/ goes goes to the fact charged, and not to the indictment ; for if it went 
webeſa&charg- to the indictment, and the indictment were vicious, conſpiracy 
* would lie, but that is not ſo ; and colourable proof would deſtroy 
x. Salk. 2. this action; and the plaintiff by procuring this nolle preſegui bars the 
x. Sid. 0 defendant from giving ſuch proof; and this action cannot be main- 
2. Salk. 4586. tained but upon an acquittal, of the fact charged, by verdict, 
x. Vent- 33 confeſſion, &c. : but he doubted of the effect of a nelle proſegui 
5. Mod. 394 upon an indictment, whether it diſcharged the indictment, or only 
4 Com. Dig. put the defendant without day, and that notwithſtanding Tat Ar- 
-* Inditment” -TORNEY-GENERAL might iſſue new proceſs upon it. 


bx tices” W. HoLT, Chief Juſtice, ſaid, that he had known it thought very 
3). hard that THE ATTORNEY GENERAL ſhould enter nolle proſegut 
20. Mod. 216. upon indi/tments, and r be practiſed in the 
. « @ Mod. 648. end of King Charles the s reign, but that on informations 
654. it had been frequently done: and he ordered precedents to be 
© 3 Peer. Wü. ſearched if any were in Mr. Attorney Palmer or Notting bam's 
9 , time. e Tap 
ES 'HarxcoveT, Mafter of the Office. There never has been any 
proceedings after a nolle preſcgum. 
—_ And PER OMNES, In caſe of barretry, the defendant upon motion 
| _ _— may have a rule to have articles Allee to him of 8 
— the proſecutor ſhall not give evidence of any particular but 
_ what he has given articles of; and if the proſecutor give no ar- 
cle, he ſhall give no evidence. | 


Hlor x, Chief Toſlice, at another day, declared, that in all 
King Charles ir/”s time there is no precedent of a nale 
Fic har on an indictment. - | 


a) 8. Co. . 
(s) $8. . 


WN. 
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Gourp, Fuftice, quoted a caſe in Hardres (a), where it Gonnany 
was entered on record on an information, and held to be a diſs a= 


charge of it. „ 
Taz Cour ſeemed all clear, that the action did not lie, but 
gave no rule. 
| () Hard. 126. 253. 
TI? *[ 263] 
* Anonymous. | __ © Caſe 375. 


[3 USBAND AND WIFE came into court to acknowledge a deed Zator and frme 
made by them both, and THE CouRrT ordered an acknow- acknowledge a 
ledgement only of one of them to be entered, viz. of the huſband, feed in cout, 
14. Ray. 522. 2. Vern. 61. 471. 591. 21. Mod. 196. 12. Mod. 444. 60g. 3. Peer. Wrs. 1 
Caſes Temp. Talbot, 41. 164. 167. | | * 


1 


Cockroft againſt Smith, . Caſe 356. 


THE PLAINTIFF declared as clerk of the court. The defendant Plaintiff declar- 
that he was an attorney of the court, ABSQUE HOC _—_— . 
that he is a clerk of the court. The plaintiff replied, that he iss 
a clerk of the court, prot patet per record. inde refiden. in cur. 
and prays the record may be inſpected. The defendant would de- 
mur, and not join in the iſſue; whereupon the plaintiff ſigned his 
Judgment, 1 3; | AK 
PER Curran. The plaintiff is regular, and made the 
replication the true way without deſiring the record to be brought 
Ea, | 


And the defendant was forced to pay coſts to have the ju t 

ſt aſidde. a | | N 
| Buxom againſt Hoſkins. Caſe 3 
RROR was brought of a judgment in ejectment: and the ra writ of 

- plaintiff not aſſigning error, the defendant in error brought a bo lovaght an « 
ſeire facias againſt him to have execution, reciting a judgment of Judgment in 
two meſſuages, &c. whereas the judgment in truth was de uno meſ- 9 
ſragis. And to this the plaintiff pleads aul tic racer. en de, the 

It was now moved to amend it; and for amendments of ſcire 3 
facias were quoted, 1. Roll. Abr. 197. 7 22. Ediw. 4. 6. cxecutiorem non, 
2. Keb. 175. 2. Cro. 372. Br. Ar. * 20. 3. Cro. 760. and recite the | 
whe} ” 1 Twas 1 

Hol r, Chief Juſtice. This ſort of ſcire faciasisalways to have ses, when i 
. thus mentions 5 3 2d the ping error — 1 
er 319. $-C. x. Salk. $2 a 
12 oe ag » $8. 764, 8. C. 2. Ld. Ray. 1057. Poſt, 286. 8. 1 _ 


may, 
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Buxon map, if he pleaſe, plead to it a writ of error brought, and ſtill de. 
pF pending, and affign error. 

And Hor r, Chief Juſtice, and the reſt of THE Covrr, There 

is a difference when the writ is bad and vicious on the face of it, 

and when it is good in the frame of it, but not fitted to that parti. 

cular purpoſe; and all the caſes put of amendment are of the fir 

kind ; and ſome colour there would be to amend in this caſe if the 

_ defendant had appracs and pleaded ſome other plea, or had taken 

no advantage of this flip, ſo as the proceedings would have been 

vitious without amendment ; but here he having taken advantage 

of this flip by pleading nul tiel record, ſhall we vitiate his plea by 

an ent? And they agreed, that wherever an original was 

amendable, there a ſcire facias would be fo too; but ſaid, that this 

*[ 264] would not be amended in an original writ * of error. Why ? 

Becauſe it is a good writ, and would well remove the record it 

deſcribes if any were; and quoted the cafes of Hamond v. Jer- 

fey (a), and Thomſon v. Crocker (b). And he faid, if a formeden 

were made for ten acres, when the inſtructions 15 ven are for twenty, 

he doubted it could not be amended ; for the ſtatute is to cure only 

miſtakes of clerks which would endanger the reveriing of judg- 

Vide poſt. 269, ments, and not to alter matters of fact, by extending it further 

270, &c. than it was before; and if this writ be good in itſelf, but not 

2. Show. 3%» ad idem, the party may take out another writ pending this; for if 

3%: this writ be not ad idem, it cannot be pleaded in bar of the other; 

and againſt the caſe of I beaden v. Fugg (e), which HorT, Chief 

ice, ſaid was a great ſtrain, was quoted the caſe of Malter v. 

iches (d), and to amend this writ were quite to alter the nature of 

the writ after it is returned and executed; which ought-not to be. 


Ex ER Curiam, No amendment. Wh 


(a) Eaſter Term, 9. Wl. 3. (e) Cro. Jae. 372. 
(5) 12. Will. 3. (4) Cro. Car. 162, 163. 


Caſe 378. Ward againſt Apprice. 5 


If one of ſeveral AN -txDEBITATUS ASSUMPSIT for money received to the 


bers receive 4 plaintiff's uſe. 


— 15 = an the defendant, and ſeveral others, were part-owners of a ſhip, and 


manner, &c.-in a certain book kept for the affairs of the ſhip; and 

— - then an allowance thereof was entered likewiſe in that book, which 
bring an action book did belong to the plaintiff, the defendant, and the other 
_ ” part-owners in common, and now was in the plaintiff's poſſeſſion. 
received to their uſe, uA Coun will not erder the plaintiffs to produce the books at the trial, but the 
defendant may give them notice ſo to do, and thereby raiſe a preſumption againſt them if they refuſe.— 
1. Salk. 285, 2. Salk. 690. Ld. Ray. 340. 737. 851. 871. 920. 927. 1283. 8. Mod. 166. ns 
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And upon this matter, made out by affidavit, HE MOVED, that Wan: 
the plaintiff ſhould either produce that book at the trial, or let <8 
the d:fendant take copies of fuch entries and allowances of payment Arraien. 
therein as would be proper for him to make his defence by; and 
faid, this ought to be as well as if a man bring an action of cove- 
nant upon an indenture, and the defendant ſwear that he never had 
a copy, you will not compel him to plead until the plaintiff furniſh 
him with a copy. 

Quod Cur. conceſſ. But here the defendant ſhould have taken 
up his NOTE upon the account allowed. You have entruſted 
him with the cuſtody of this book ; and if he has broke his truſt, 

ou mult ſeek for remedy in equity. If an action be brought 

ya ſhopkeeper for money due on the ſale of goods, we never en- 
force him to produce his books ; but if very flender evidence be 
given againſt him, then, if he will not produce his books, it brings 
a great ſlur upon his cauſe. 


HoLT, Chief Fuftice, ſaid, that the plaintiff would do well to 
conſider, whether an indebitatus aſſumpſit would lie in this caſe. 


And they would do nothing in it. » 


Tax Covrr, notwithſtanding, owned it to be a miſchievous 
caſe, where many are tenants in common, or copartners in a trade, 
and have one common book of their tranſactions, and one has the 2 
poſſeſſion of it, and then brings actions againſt the others. 2651 


* Gree againſt Sharp. Cale 359. 


FJECT MENT upon a demiſe at ſuch a place in Devonſhire, New trial onac- 
of lands in another vill in the ſame county, and the venire count of a panel 
facias was from the place of the demiſe. The cauſe being carried being. — 
down, and @ view granted, there being a jury and a decem tales; 1 
now, at the trial, a panel was returned promiſcuouſly of the jury, xXx 


and decem tales. —— 103. 


And for this irregularity @ new trial was now granted. . 35+ 455 


Pex Curtam. In ejectment, the venue ought to come The veme in e- 
always from the place where the lands lie, and not the place ict muſt 
where the demiſe is laid to be made: but that fault is cured after daa en d 
verdict by the fatute of Oxford. a lands lie. 

| S. C. Holt, 404. 2. Salk. 665. 545. 


HolT, Chief Juſtice. There is a difference between the The different 
pratice of common pleas and this court, in caſe of views Paftice of the 
granted (a). If upon a full jury in the common pleas the view be —_— _ 
granted, and a juror withdrawn, an entry is made of this, and pro- anon granting 
ceſs continued againſt the jury, and a decem tales awarded on THE @ view. 


XOLL, and there may be a command of a fales de circumſlantibus 


(a) See 4. Aut, c. 16.18, 
* WF beſides; 
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Gzazz beſides; but in the king's bench, if a full jury appear, and a view 
| © be granted, and a juror be withdrawn, they take no notice of it by 
| entry, but only grant a new diſtringas en the ſame jury, ex- 
cept che juror withdrawn; but if there be a decem tales awarded 
here, and a jury appear, and à view be granted, there they muſt 
take notice of it by entry, and continue proceſs againſt the jury, 
and derem tales; otherwiſe the decem tales would be diſcharged : 
and the diftringas of the decem tales muſt be the ſame decem tales 
returned upon the firſt writ; and to mix the perſons returned on 
the principal panel, and the decem tales in the pane! that tries the 
cauſe after the view, is irregular. t 


Therefore the verdict was ſet aſide. 


Caſe 380. . Strong againſi Courtney. 


An agreement QPECIAL ASSUMPSIT, ſetting out, that whereas Fame; 
that a man ſhall O Turner had a rent- charge iſſuing out of the defendant's 
rm 3 the defendant, in conſideration the plaintiff would indemnify and 
in his poſſefion, fave him harmleſs againſt all diſtreſſes to be taken by James Tur- 
andchargedwith ner, out, of, or upon, the premiſes, promiſed to pay him ſuch a ſum. 
3 % Upon non aſſumpſit, and verdict for the plaintiff, | | x 
without molelj- TT was URGED, that no right of diſtraining appeared for the 
tation from the faid James, therefore no conſideration for the promiſe. 
annuitant, is not | 
ſufficient con- And of this opinion was ALL THE CoURT, though it was after 
Kderation for a verdict ;; which, they ſaid, would not cure the want of conſidera- 
promiſe. "> <0n; but that, if it had appeared that the tent had been aſſigned 
S. C. LA. Ray. to James, it would have been otherwiſe. —_— 
43217. | | 
4 ©. Salk. 364. Carth. 446. 10. Mod. 294. 11. Mod. 147. 214. 12. Mod. 16. 214. 250. $23. 
424. Fig. 202. 303. Comy. 98. - Ld. Ray. 368. . Stra. 94. 653. 2.Stra. 933. 
[2661] | 
Caſe 38. * Garibaldo againſt Cagnoni. 


Bail was for- A CONVICT LON upon an indictmentof battery being againſt 
merly liable on- Garibalds, he, in conſideration that Cægroni the proſecutor 
* _ the ould not preſs for a great fine, undertook to put in ſpecial bail 
Sinn Se" to. an action of treſpaſs to be brought by the plaintiff for the ſai 
2 d n, At this time, a writ which the plaintiff Cognoni had taken out, 
for ifhe did, the and returnable in Michaelmas Term paſt, was run out; and in 
bail was thereby Hilary Term bail was put in, and, after a trial, one hundred pounds 
diſcharged from damages were given to the plaintiff. 
mance 3 burnow And now a ſcire facias being againſt the bail, they applied to the 
in * Jy Court for relief; for that the ac etiam, which was by leave put in 
tothe ſum fworn to and indorſed on the writ in the actions in which they became bail, and ary 
Ar fum, and alſo to the ci of ſuch action; but in the common flat, the bail bond being taken in double 
tlie ſum indorſed in the writ, they are liable to ſatisfy the whole debt due, to the extent of rc ena. 
$. C. 1. Salk. x02. S. C. Holt, 89. 1. Sid. 276. 207. 2. Keb. 101, 1. Mod. 8. 2. Keb. 552 
3. Sid. 425. 1. Ven 44. 1. Com. Dig. 692. 3. Med. 227. 11. Mod. 275. Stra. $22. 


the 
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po writin Michaelmas Term, was only forty pounds, and the OA 
ail meant to undertake for no more; and fince the plaintiff had _ 423% 
declared to more damages, and recovered more, the bail were cn. 
thereby altogether diſcharged: and a rule of Court faid to have 
been made in the twenty-ſecond year of King Charles the Second; 
and found by Mx. CLARKE in the then ſecondary's book, that 
incaſe of bail, if the recovery were for mote than was mentioned in 
the ac etiam the bail ſhould not be charged at all in ind actione, 
was very much inſiſted on. 10 + $5 66008 4173-4 
HoLT, Chief Juſtice, remembered a caſe of Thomſon v. 
Collins (a), in which he had been of counſel, in my Lorp PEM- 
BERTON'S time; where in an indebitatus aſſumpſit the declaration 
and recovety was for more than the ac etiam ; and there, though it 
was offered to level it with the ac etizm by entering a remittur on 
the record for the reſt, it was denied them on debate. 
Norz, In this caſe upon ſcarch; this rule could not be 
found in the clerk of the rules book. E * 
Hor r, Chief Fuftice, ſaid, there was teaſon for ſuch a rule to 
purſue the act 13. Car. 2. g. 2. that bail ſhould know what th 
came bound for, and not to be ſaddled with more; and that muſt 
de by recovering no more than was mentioned in the turit, to 
which the bail of neceflity muſt relate: whereas if the plaintiff 
recovers more; the bail; if at all liable; muſt be liable for what is 
recovered ; for their condition is to anſwer the condemnation, or 
render the principal; and it would be extreme-hard to enſnare the 
bail to a greater ſum than is mentioned in the writ : and ſince the 
proceſs againſt them muſt be founded upon the judgmenit; it ſeems 
from thenee they muſt anſwer for all or none; but if leſs than is 
mentioned in the writ be recovered, then there is nd incorivenien- 
cy to the bail; and if there Ve nd bail infiſted, on but common 4 
bail, it is but juſt the wrong-doer ſhould anſwer whatever is reco- ' 
vered, And he further ſaid, that in caſes of ou us batteries, 
when people came to him for leave to charge with ac etiam, he 
would give leave to charge with a good ſum ; but when they came 
for bail; they muſt be content with bail of reaſonable value, and 
hot inſiſt upon their worth in pfoportion to the ſum charged. | 
* Pow ELL, Juſfice, and the reſt, agteed, that bail by no means &# 1 36. 
ought to RG — more than was mentioned in the dc etiam. [ 267 ] 
Pow, Fuftice; added, that if ſuch a rule, as was men- 
tioned, had been, the reaſonable conſtruction of it would be, not to 
ſuffer the bail to be charged with more than was mentioned in the 
writ, but likewiſe not to diſcharge them for good and all; for 
though it be true that the proceſs againſt them muſt᷑ be for the fur | 
recovered; yet he faid the Court might hold the plaintiff from 1. Sid. 193. 258. 
levying more than was mentioned in his writ, and the bail, upon 
ng ſo much into court, might obtain a rule to ſtay any further 


8 DB b proceedings 


| Vol. VI. 
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Gann Abe proceedi againſt them ; as is done every day in caſe of render of 
pe] tze elde before the return of the ſecond ſcire factas, though in 
Caenoxt. i; & 


1. Sid. 183. 


els of law they ought not to do it alter a capias returned 
againſt the beintipal. ; | | 
Horr, Chief - Fuflice, ſaid, that the caſes differed 
much; for this rule was made in imitation and purſuance of the 
law, and ought not to make any conſtruction contrary to it, 
and the of it were, that the bail ſhould be looked upon as 


none in ita actione: and to render before return of the ſecond 


ſcire facias, that was ſo by the ancient courſe and practice of the 
court. Lp 
But then 1T was FURTHER MOVED, that the bail being of 
Hilary Term could not be looked upon as bail to the writ return- 
able in Micbaelmas Term, and then the caſe would be no more than 
if one had by conſent, upon a good conſideration, put in ſpecial bail 
in a aps action of affaultand battery, in which caſe there would 
be no pretence of a ſurprize on the bail, and therefore they ought 
to anſwer the whole condemnation. | 
Tart Covar inclined to this; but being informed there was 
hever any othet writ taken out, | 
- Ctr, the Secondary, informed the Court, that the filing of 
bail without a writ taken out before or after, was void: 
Which Hour, Chief Fuftice, and Gobi p, Juice, affirmed to 
de true. = ao 1 2 . kt { 
But THE OTHER CLERKs all faid, that the rule was underſtood 
thus, viz. that jf bail were filed by conſent, and no writ already 
taken out, nor taken out within eight days after, the bail was 
void, that is to ſay, the defendant was not thereby obliged to accept 
of a declaration; but if he did accept one, it would be well; and 
this ſeemed a reaſonable explication. 


At laſt the whole was referred to Ms. CEL ERE to examine, 
Drnere quid inde ventt.. | 

HoLT, Chief Fuftice, wiſhed the attornies to beware of charg- 
ing extravagant ac ctiams, for otherwife an action on the cake 
would lie for holding to exceſſive bail. 


NoTE LIKEw19E, the fame point, in regard to a recovery above 


12. Mod. 257. the ac etiam, came in queſtion afterwards this Term in the ca 


273- 


of Bovey v. Wheeler. 
Hor r, Chi Tuſtice, then faid, that the above-mentioned rue 


ven made to rectiſy an extraordinary practice in this court; which 
*£ 268 J If a “* man —— 


bound for another in an action of ten 
pounds, he was thereby bail in all actions of the ſame Term, by 
the ſame plaintiff againſt that defendant, let the ſum be ever i 
great, which was mighty inconvenient, 


And 


r GS TY 
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And this rule was made in purſuance of the ſtatute of 13. Car. 2. Canmnarys 
c. 2. that the bail might know what they undertook for (a). 


to be ſettled by the Court, tha 
bail was liable to all actions for a 1 
than that mentioned in the declaration, 
but not to any action for 4 greater ſum, 
4. Keb. 16. But the practice upon 
this point ſeems now to be ſettled by the 
caſe of Martin v. Mow : the ſum ſworn 


(a) In the caſe of Welch v. nc 
t 


to was $0l. ; the plaintiff recovered 1041. ; 


2nd the Court reſolved, that as, on the 
one hand, there was no colour to ſuhject 
the bail to more than they were bound, 
let the plaintiff's demand be ever ſo great, 
fo, on the other hand, there was no reaſon 
the plaintiff ſhould ſuffer by his modera- 
tion in taking bail, and therefore that the 

F ſhould be conſidered as an 
agreement to pay the fur frvorn to, or 
diliver up the defendant, Strange, 922. 
By a rule alſo made in Eaſter Term 
3. Co. 2. where the plaintiff declares for 
a recovery, or greater ſum than is expreſ- 
ſed in the proceſs on which he declares, the 
dal ſhall not be diſcharged, hut ſhall be 
liable for ſo much as is fworn to and 
indorſed on the proceſo, or for any /efſer 
l which the plaintiff in ſach act iam ſhall 
recover, Loft, 545. But it has beende- 
termined, that the bail are Lable not only 


* 


to the ſum ſworn to, but to the cats alſo, 
Jackſon v. Haſſell, Dougl. 330. This 
practice, however, is confined to the 
court of lirg's bench ; for in the court of 
common pleas, bail to the ſheriff are liable, 
beyand the ſum feoorn to and coftr, to ſatisfy 
the whole debt due to the full extent of 
the penalty of the bail-bond, Mitchel v. 
Cibbons, 1. H. Bl. Rep. 76. ; for although 
the ſtatute 12. Geo. 1. c. 29. directs, 


« AFF1DAviT ſhall be made and filed of 
« ſuch cauſe of action, and that the ſums 
c ſpeciſled in ſuch affidavit ſhall be in- 
« dorſed on the back of the 

« proceſs ; and for which ſum ſo in- 
« dorſed the meriff ſhall take bail, and 
c for no more ; it is decided, that the 


v. Gooſtree, Fort. 466. ; Mall 
v. Mitchel, Pract. Reg. 67. ; Walker . 
Carter, 2. Black. Rep. $16. Aud in both 
courts a defendant may be held to ſpecial 
bail in an action on a judgment for ten 


pounds for damages and cops, although the 


original debt alone was under ten 
Lewis v. Pottle, 4. Term Rep. 570. 


facias was iſſued out to THE SHERI TS OF LONDOXN, the fact de core, 


The Queen againff Tutchin. Caſe 382. 


AN INFORMATION was exhibited againſt Tutchin by THE In an informa. 
ATTORNEY GENERAL in Zafer Term laſt, for contriving, ton x e, or 
compoſing, and publiſhing, a certain ſeditious libel, — SA 
„Tux OBSERVATOR.” 5 — = x4 
. . — - the court r 

The defendant pleaded not guilty in Trinity Term, and a wenire — bagel 
being laid there, returnable die Lune poſt tres ſept. Mich. and tiges, and other 
the diſtringas was then awarded on THE ROLL in the common F though 
form, with the ni prius, die Sabb. poſt. croft. Animar. but the agent into 
Gringar, through miſtake, was te/ted the twenty-fourth of — 1 
aber, diz. the day after the return of the venire facias, and after which the Court 


verdict for THE QUEEN. fits, muſt be re- 
MounTacGue moved in arreſt of judgment, certain; — 4 


Fnsr, That the venire and diftringas were made returnable at 2 
4 .. * ( * . other proceed - 
« day certain, whereas the fact ariſing in another county, it ought ;,.. .oumenced 
to have been at a common day. 2 nn other courts, 
and removed into the king's bench by certiarari, the proceſs muſt be returnable on a commen day. 
S. C. ante, 164. S. C. Holt, 424. S.C. 5. St. Tr. 532. S. C. 2. Ld. Ray. 1061. 1. Dany, Abr. 
335- Cro. Eliz. $20. Skin. 42, 253- 1. Lev, 2. 143. Carth. 70. 76. 157, 172. 22. Mod. 39. 248. 
3 Com. Dig. Enqueſtꝰ (C. 6.) | ; 
a B b 2 Hor r, 
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Ten er Hor, Chief Fuſtice. In caſe of information, or other 
„ doriginally commenced in this court, the proceſs may be at a 
certain, though into another county; and fo it has been lately ſet. 
tled here, in a caſe wherein we it into conſideration, and ruled 
it ſo upon the certificate of all THE CLERKs : but if an indi#- 
ment be removed up hither by certiorart, and afterwards is carried 
- down to trial, there the proceſs muſt not be returned at a dey 
certain, but at @ common day. Beſides, there is great reaſon it 
ſhould be ſo here, for the information is exhibited on a day certain, 
and the defendant's appearance to it is ſo too; and he pleads to it 
at a day certain; . why ſhould not the proceſs be ſo too ? 
The plea is, die Lune craft. Trin. and that is certain; for craft, 
Trin. without more, is a common day. Indeed, in the common 
pleas, except it be where they proceed to bill or in afſize, they 
muſt go by common deys. And even in this court, in affize, we 
may go by @ day certain; and where one is ſued here as preſent in 
court, all muſt be by a day certain: and fo of proceedings by hill 
in any county of England. And ſinco THE ATTORNEY GENERAL, 
y reaſon of the univerſal juriſdiction of this court, may file a bill 
ere for a crime committed in any county of England, he ma 
make the proceſs returnable at a day certain, and he has his election 
of the one of the other. | 


: 


| * TCHINs 


Tbenxsror THE Cour was of theſame opinion. The diffe- 

*[ 269 J rence is between things originally begun here, and brought hither 
| 4 by certiorari. ' | NE) 4 

— . . * SECONDLY, That though the 4 / ringas was well awarded on 

cio, if the bee THE ROLL, on the day of the retutn of the venire, which was the 

S 

er » 7 

— bei g according to the . of the court; for by the ſtatute of 
'of S. Miched, DONS + 5 / 

and the Anger Miſi Prius, the procels of aiſi prius is to be awarded in pr gn 
awarded on ce partfium, and it ought to bear teſte on the ſame day, of elle it is a 


| m2 with a = diſcontinuance. N 4 Gs 

8 —— Powxs, Serjeant, anſwered, that this was amendable even at 

drow ot u common law; being a bare miſptiſion of the clerk, he having ago 
Sl, but "the warrant before him to guide himſelf by, rx. the award of the 
en © diſtringas on THE ROLL, by which a day was given duly to the 
ids * parties, a day of ni privs. And for amendments at common law, 
Gee de Se br. before 14. Edw. 3. C. 6. which is the firſt ſtatute of amendmen 
return of the ve.. the authority of 8. Ce. 156. ö. was urged by him. Want of entry 
* wire facies, it h a ef @ continuance amended, and ſo of miſentry of eſſoin bya clerk (0). 
A J;ſcontinuance amended, and that muſt have been by common 
1 — law ; for the ſtatute of 14. Edw. 3. c. 6. is only for amendments oi 
-erimin ie 4 letter or a ſyllable, and the Judges were ſo ſcrupulous, that they 
criminal caſe; it . 
_ +I not within che doubted whether they could amend 4 word by it (b). In the 
| — 2. Je reign of Henry the Sixth a writ of habeas corpus was amended (c|. 
— — commites law —4; Burr. 5%. 2. Hawk, P. C. ch. 25. f. 97. ch. 1. 
. 109. 2 . 1 


| (a) Year Book 22. Td. 3. c. 10. te) Year Book 4. Hen, 6. pl, 16. Bv. 
 (#} Year Book ag. Zu. 3- N. 33. Abr. Amendment, 32. And 
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And the Book ſays, that ſuch amendments may be, eſpecially in 
caſe of the king Ca). It is true, people of late have conceited, 
that nothing is amendable in criminal proceedings, becauſe, ſay they, 
they are excepted out of the ſtatute, as if nothing were amendable 
at common law; but in many caſesat common law, the king could 
amend where the ſubject could not; as if quare impedit, at the 
king's ſuit, be *preſentere” inſtead of *preſentare,” it is amendable, 


Tux Qurny 
. 


Turenix. 


hin an original but beſides, this is a matter within the ex - Poſt, OY 


et of the ſtatute of 8. Hen. 6. c. 12. ſ. 1. This is all in 
the fame Term: while THE RECORD is wholly, in the breaſt of 
the Court, and is relative to matter of the ſame 1 and I know 
nothing but what is amendable in the ſame Term; for in 8. Co. 
156, b. it is ſaid, that at common law the Judges may amend their 
judgment, as well as any other ork of the record in the fame 

erm; and we are upon a miſpriſion of an officer of the court, 
who is to make up his record, or iflue proceſs according to the act 


that in the very Term in which it is committed, We are not 
endeavouring to amend the teſte of an original writ which comes 
out of another court, but the teſte of @ judicial writ, according to 
the award of the Court; and no ſtatute of amendment is againſt us 
in this. The words of 8. Hen. 6. c. 12. are very comprehen- 
five, and would take in all criminal matters whatſoever, as well as 
civil, if there had been no exception in it; otherwiſe the exception 
had been vain ; therefore what is not forepriſed by the exception, 


is within the general words of the ſtatute ; and the exception 


expreſſes only 4 indiftments and _ of treaſon or felony, and 
« outlawrics of the ſame :** and the te of 14. Eqdw. 3. e. 6. 
makes no diſt inction between criminal and civil cauſes. It may be 
the ſtatute of 32. Hen. 8. c. 1. does not extend to any pleas of 
the crown, becauſe it mentions party and party, which in decency 
cannot be applied to the king (6). And he relied very much on 
Harris's Caſg (e); which was an indictment for a nuiſance at the 


of the Court, which is right, and which he had before him, and 


*[ 270] 


ſcffions, and not guilty pleaded, and the clerk aſſixe, who ought 


to have joined iſſue for the king, omitted it, and the matter m_ 
tried and found againſt the defendant, this was moved in arr 
of judgment, and yet, after ſeveral years, the Court ordered 


it to be amended. In the caſe of Parker v. Curzon (d), 


ar information for recuſancy was filed againſt huſband and 
wife, for the recuſancy of the wife, and the entry was, © es 
* pred. the BARON and FEME veniunt; et pred. the FEME 
4 dicit quod ipſa non eft inde culpabilis ; et de hoe ponit ſe ſuper 
«* patriam ;”” and this was likewiſe amended after verdict by the 
docket of the officer, it being a manifeſt miſpriſion of the clerk ; 
and yet this was a clear di/continuance, for there was no plea, and 
this amendment was in another Term. In Sir John 4/bley's 
Caje (e), in a guo warrants the defendant diſclaimed ſpecially, 
that is, the diſclaimer in the paper-book was ſo, and the entry on 


i Fitz, Abr. «« Amendment,” 9. 12. (4) Cro. Jac. $29. 
2. Hawk. P. C. ch. 23.1, 129. () Cro. Car. 144. 
le) Cro. Jac. $03. * . > 


B b 3 ug 1 
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Tus Qr2t% PHE ROLL was of a diſclaimer general, and a year afterwards thi; 
was amended, as the Court faid, at common law, being only miſpri- 
fion of the clerk in copying the paper bool before him, which wa; 
right (a). Upon an indictment, the venire facias was directed 
Poſt, 272. 306. vicecomitibus Cantuar. and the return was only by one, there being 
in truth but one ſheriff of Canterbury, and this was ſet right 4), 
by making an entry on the back that there was but one fei 
and this was ſaid to be an amendment at common law, without the 
help of any ſtatute, and likewiſe that it might well be by the 
ſtatute of 8. Hen. 6. c. 12. which does not extend to informatier; 
at all, or, if to any, not to informations at common law, as this is: 
fo he concluded, that this was amendable at common law, being in 
the king's caſe ; or if not for that, yet that it might be by reaſon of 
miſpriſion of the clerk in the fame Term ; or if neither, that it 
was within the purview of 8. Hen. 6. c. 12. and not forepriſed by 
the exception. | 
Tux ATTORNEY GENERAL ad idem. This is a caſe of great 
concern ; for if none of the ſtatutes of Amendments or Feofail 
extend to caſes of THE CROWN, certainly it imports much to 
know what is amendable in crown cafes by common law. The 
eamble of 32. Hen. 8. c. 3. takes notice of the inconvenience of 
— judgment ſtayed upon ſuch nice exceptions; and he agreed, 
that ſtatute could not be thought to extend to crown cauſes, 
hecauſe of the words & demandant and tenant” in the ſtatute; 
but from that he inferred, that the crown cauſes did not ſtand in 
need af it; fpr it would found very harſh for the ſubject's cauſes 
to be taken care of, and that the king's caſe, in matters of equal 
miſchief, ſhould paſs unregarded. The law gives great privileges 
and prerogatives to ſuits of the king which the ſubject has not: 
*[ 271 ] @ demurrerto * evidence ſhall not be in the caſe of the queen, with- 
out the conſent of her Counſel; otherwiſe in the caſe of a ſubject (c). 
The queen after demurrer joined may waive it, and come to 
*. Cra. 347. iflue (4). Before judgment, in the queen's caſe, no diſcontinuance 
2. Vent. 17. 28. can vitiate (e); nor can diſcontinuance be alledged before judg- 
ment, for until then, even in the caſe of a ſubject, it may be amended 
at the pleaſure of the Court ; þut not after judgment in another 
Term (7). Want of form in the king's writ ſhall be amended, 
otherwiſe in the caſe of a ſubject (g). An original at common law 
is amendable in the king's cale, but not in the caſe of a ſubject (6). 
And this is further manifeſt by every day's experience ; for the 
queen ſhall amend her information before iſſue joined, and this ſhe 
may do eyen in informations for perjury, which is a moſt infamous 
crime j and this by common right of the crown at common law (10 
and more than-a ſubject can do in his action. Such amendmcns 
4 Anne, c. 20. f. 3. the e H 
IN — ofthe iis, ans 7 ) — nl 
all the ftatures of Jeofails, arc extended to (f) Year Book 4. Hen. 6. pl. 18. F. 
informations in the naturt oi gue wwarr eats. Abr. Amendment, pl. 22. 


4 
To rcurs. 


| b) x. 84 | (5) 8. Co. x56. : 
Gr *y _—_ (7 See Rex 4 Wilkes, 4. Burr. 256% 
15 {s) 5. Co, and Rex v. Holand, 4. Term Rep. * 
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as we preſs for were always allowed, where it could not turn to the Txz Quzzw 


cejudice of the party. But he agreed, that an amendment which 
would alter th2 defence of the party, or any way turn to his pre- 
judice, ought not to be; but ſaid, that this is no ſuch, for the 
y had a right day on THE ROLL, and appeared and took his 
trial at that day (a). A cpias is amendable in the king's caſe, 
becauſe it is no prejudice to the party; but an exigent is not, 
becauſe he would be thereby prejudiced, viz. outlawed ; but this 
caſe ſtands clear of all exceptioas of prejudice. Then as to THE 
EXCEPTION itſelf: Though it may ſeem by the award on THE 
Rol L that the writ ought to bear zefte the fame day, yet there 
appears no reaſon to make it abſolutely neceſſary that it ſhould be 
ſo, and there are no authoriti-s that the law requires it. And by the 
reaſon of the thing it ſeems it may be otherwiſe ; for the venire 
facias is returnable all the twenty-third, and may be returned af 
anytime on that day, and the Court may fit all that day, and per- 
adventure the clerk has not time enough after the award to make 
out a Writ until the next day, and if ſo, they ought to t it 
according to the truth the next day. It is true, there is reaſon 
that it Would be made out and feſted in a reaſonable time after, 
that the jury may have time to appear, and the party timely notice 
to prepare for his trial ; but not that it ſhould be abſolutely 
neceſſary it ſhould be feed on the return of the venire ſacias (V. 
Upon a writ of erior brought, if the plaintiff do not aſſign error, and 
ſue out a ſcire facias againlt the defendant, ad audiendum errores, 
of the ſame TI erm of which the record is, all is diſcontinued, but it 
is not ſaid, that be muſt do it at the rcetu; n of the writ (c). All that 
is neceſlary at the return of the writ is, that the ſame day be given 
to the jury and parties, but not that the proceſs againſt the jury 
be te/ted on tha: day (d). A hbabees czrpara juratorum ſhall have 
the lame day that the parties have, that is, it ſhall be continued to 


that day; but the te/fe need not be on that day. The jury 


and party are continued over to a day certain by the award on THE 


ROLL ; * and | do not know any cafe that makes it neceſſary that. # 


the teſte ſhould be on the ſane day with the return of the firſt writ, 


ag 
TTA. 


( 272} 


but that in Tzu. 204. and in C. Fac. 203. and that is in an Vide Cro. El. 
appeal which is upon another reaſon ; for in an appeal, if there be 453- 372 


any mean time between the return of one proccis and the feſte of 
another, as in that cals there were ſeven days, all the proceſs is 
diſcontinued ; but that is upon a ſpecial reaſon, that of being in 
appeal, where the proceedings have always beea very ſtrict, and 
by the common law all appeals were to be carried by freſh purſuit; 
and ſo it was until the ſtatute of Gauer, which gives them a year 
and a day, within winch it mult be brought; and in an appeal he 
cannot imparl; and it he do it is @ di/eorntimuance ; and tais is the 
only authority I can find, except in Gro. El. 572, nere it is taken 
notice of that the proceſs bore zeſt: on the day after the return of 
the venire facias, and the exception is taken to other matter on the 


a, Year Book 20. Hen. 6. pl. 18. (c) Year Book 22. Edtv, 4. pl. 20. 
% Fitz N. B. 20. Brook's Abr. 4) Vide Brook. Abr. Diſcon, de 
«* D.ſcortinuance,”” 59. « Proceſs, pl. 53» 


. Bb4 | record, 
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Ten Qunyx record, yet this was not mentioned as a fault, or amendeJ, 


2 | 
Tore. 


Beſides, the courſe of THE CROWN OFFICE has gone ſometimes 


this way and ſometimes another way, and due weight will be laid 
upon the courſe ofa court. However, if it be amiis it ought to be 
ſet right, and that by the courſe of the common law, without the 
help of any ſtatute ; for it is the miſpriſion of the clerk of the court, 
which in ſtrictneſs ĩs the act of the Court in the fame Term, and by 
conſequence within the power of the Court. And beſides, the crown 
without doubt has the benefit of the flatute of Amendments in ma- 
ny caſes, and great authorities are ſo: the ſtatute 14. Edw. 3. c. 6, 
has no excluſive words in it, and I fee no reaſon why it ſhould not 
extend to crown cauſes, for there is nothing in the ſtatute that 
may lead to ſuch a conſtruction. The ſtatute of 32. Hen. 8. c. I. 
I agree, does not extend to it, for the reaſon before mentioned; 
but that of 16, & 17. Car. 2. c. 8. is very general and extenſive, 
without any thing in it to exclude crown cauſes; and the general 
words of the ſtatute of 36. E£dw. 3. c. 15. for entry of pleas in Latin, 
and pleading in Engl, extends to pleas of the crown, therefore 
@ pari : and my Lox D HATE, for whoſe opinion all profeſſors of 
the law have a great veneration, was of opirion in my Lord Fitz. 
Waler's Caje of a quo warranto, that where the writ iſſued to 
ſheriffs, there being but one, that miſtake was amendable by the 
ſtatute of 16. & 17. Car. 2. c. 8. It is true, it went off upon ano. 
ther point, via. that it appeared the jury had thrown dice for their 
verdict; but upon ſeveral motions, HALE abided by his opinion, 
that it was amendable. The caſe of King v. Read (a), and Black- 
morc s Caſe b, throughout are, that in all caſes where the words of 
the ſtatute are not & between party and party, the general words 
will reach to crown cauſes if they be not excepted, and this is not 
excepted by the ſtatute of 8. Hen. 6. c. 12. the words whereof are 
as comprehenſive and expreſs as can be for us: that ſtatute indeed 
does not extend to all pleas of the crown, as to appeals, indiftments 
of treaſon or felony, and proceſs thereupon, becauſe they are ex- 


? | 273 J cepted by expreſs words; but to all other it does, * In Dyer, 


346, 347. an information is amended in a ſtronger caſe than this : 


10. Edt g. ab. It was in an information gui tam for uſury, and the party brought 
2. S. d. 148. 259+ in by ſulpœna, and appeared by attorney, and pleaded not guilty ; 


and this taken for an exception, and yet, after debate, judgment was 
iven for the plaintiff & proptcr feat: de Feof.” as the Book fays, 
Much of the common courle of this court ſeems to be upon this 
ground and reaton, that pleas of the crown are amendableeither b 
common law, or by the ſtatute, as the practice of amending — 
removed by certiorart by THE ROLL below. But in this caſe, 
taking it for granted that the diſtringas ought to bear zeſte on the 
retura of the venire facias, What do we deſire to amend ? Only 
@ letter, or a ſyllabie, or rather a tittle ; for the date is in Latin fi- 
gures <X X11.” and toftrikeout the laſt ſtroke is what we deſire; 


a thing within the expreſs words of 14. Edw. 3. c. 6. in the cafe 
| of a ſabject; and the ſtatute makes no difference between that and 
cafes of the crown. Greater amendments than this have been 


{a) 1. Sd, 49. 66. 217. (C) 8. Co. 186. 
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at the common law; and Lord Cote ſays, that of late days, with- Tux Quzzn 
out doubt there were amendments at common law. We put . yy 
it upon the other ſide to ſhew, that there was anydiverſity between "Tan 
crown cauſes and thoſe of ſubjects, except it were that crown 8. Co. 36. 
cauſes were amended where ſubjeAs* cauſes could not be; and if 

they do not ſhew any ſuch authority, then all the authorities for 

amendments in civil cauſes are d fortiori in criminal cauſes. 

Lord Cake ſays, that at common law a variance in any part 3. co, 56. 

of the record from the original is amendable ; ſo the Judges 

may amend their own judgment, as alſo any part of the record in 

the lame Term, but a miſpriſion of the clerk in proceſs was not Vide 1. Vent. 
amendable in another Term; fo it was his opinion, that it could 132. in another 
be done at any time in the fame Term; but he might goa little fur- Term. 

ther, and ſay, it might be at any time before judgment; for all the old 

books are ſo. Nowthe reaſon of that rule extends to all criminal 

cauſes as well as civil. If a fine be ſet in court on the firſt day of 

Term, it may, by common law, be mitigated or diſcharged at 

any time during the Term. In Trinity Term, in the ſeventh 

year of William the Third, in the caſe of The King v. Walcott, 1. Cro. 251. 

2 writ of error was brought to reverſe an attainder of treaſon, 1. Vent. 6g. 
and a neceſſary part of the judgment being omitted, the reverſal 9m: . 
was actually pronounced and entered on the roll ; but the Court Parkiam,” Caſeny 
finding that there were precedeats and forms of entries to the con- 125. 

tary, they ordered the judgment to be ſtruck out again the ſame 

Term, and to be put in the paper to be argued ; and the proceſs 

of the court, as well as their judgment, is in the breaſt of the Court 

all the ſame Ferm. A ſecond inſtance of this practice is, that all 

miſpriſions of the clerk of aſſixe, or juſtices of peace, in certifying 

the indictment in the caption, may be amended the ſame Term it 

comes in. If an indictment be vicious in the caption, the Court . Saund. 208. 
by common law may amend it the fame Term it comes in, 1. Sid. 

253. The King v. Glover. The coroner was ordered to attend, 

and to amend an inquiſition returned hither, Cro. Car. 270. 

An indictment upon the ſtatute of 8. Hen. 6. c. g. of Forcible . 

Entries, laid the inquiſition to have been taken * apud S. # [ 274 ] 
coram A. et B, juſticiar. pacis in partibus pred. ; and there being : 
three diviſions in the county, and three ſeveral commiſſions for 

them, exception was taken that it did not appear for which of 

them „A. and B.“ were juſtices ; and this was held a fatal excep- 

tion. But it has been ruled (a), thatif the certificate of the clerk 

of afſize be faulty by his miſpriſion, they will amend it by the roll 

below. In Samſon's Caſe (b), Error was brought to reverſe an 

inditment of murder; the certificate of the clerk of affize was 

wrong, for want of a continuance ; and one of the Judges would 

have it amended at common law, for the great miſchief that would 

otherwife enſue ; but JoNEs, Juſtice, was againſt it, except the 

king did ſpecially defire it. | 


(«) Stafford's Caſe, 1. Jones. | (4) 1, Roll, Abr. 296. 


And 


Fne reren 
__ 


Tore. 


7. L 4. 15: 


Michaelmas Term, 3. Queen Anne, In B. R. 


Ad per Hol r, Chief Juſtice, That muſt be by /pecial man. 
C. 


But there two Judges were againſt Jox Es, Fuſtice, for its being 
amended. An amendment was made of an indictment, according to 
a precedent in Edwars the Fourth's time (a). Before the ſtatute 
of Amendments, civil and criminal matters were amended. He 
quoted the Year Book of Edward the Third (b), where an entry 


of efſoin was amended (c). An entry of voucher to warranty has 
been amended (d. The record of a judgment is in the breaſt of the 


Faner, 46, &c. 


Court all the fame Term (e), and all procefs until ju nt (f ). 
Default of proceſs is amendable at any time befure judgment (g). 
After ifſue joined, there was a diſtringas, and no award of tales on 
the roll, and there being a tales on the back of the writ, it was amend. 
ed (5). The record was, that ſuch a one, „ gentleman,” and in the 
KISI PRIUS ROLL, © gentleman” was omitted, and it was amended, 
and all by the common law (i). In the caſe of Bond v. Devys (H,, 
on the venire facias, S. Suttan was returned, and the d:/tringas 
was ſo, but the panel returned was D. Sutton, and that variance 
was moved in arreſt of judgment; but upon examination, it was 
found to be only a milpriſion of the ſheriff's clerk, and therefore 
amendable by common law, without the aidof the ſtatute of 8. Hen. b. 
c. 12. In treſpaſs {/) to the damage of. one hundred pounds, the 
record of ii prius was one hundred ſhillings, and there was 2 
verdict for a hundred pounds; and this miſtake was amended as a 
miſpriſion of the clerk, and there the Judge of ui, prius had no 
more warrant to try that ifſue than is in our caſe. In Bree (n 
and Fitzherbert (u) are amendments, all at common law. I hings 
ot the ſame nature with this were amended at common law /; 
and the ſtatute makes no alteration againſt us, but where it is 
expreſsly fo (p). | here are not in THE YEAR Books many 
uutances of criminal proceedings, and that is a great argument 
that theſe niceties have not crept into the law ia criminal matters; 
for if they had, ſomething of them would be found. Then if there 
were amendments at common law, why {hall there not be ſome in 
4:tormations ? I here are multitudes of amendments of this nature 
in civil caſes. The caſe of Tuſton u. Afbley (q), is of an amend- 
melt at common law even in another Term, which could be, as is 
there held ; and ture it is in the power of the Court to do right to 
rug QUEEN, as well as to THE SUBJECT» And he quoted my 


() 7. Edw.4. pl. 15, Palm. 430. The Year Book 22. Ew. 3. pl. 19. 


(% 4. Edw. 3. I 9. b Breok. Abr. Aucnement,” 105. 

{c} Var Book «. Ed. 3. pl. 25. (t) 

(f) 3, Lev. 420. (4) Cro. Car. 563. 

(% Let . Bac. Abr. $9. (/) Fitz Abr. Amerdmert,“ 16, 1%, 


) Year Book 9. Zdw. 4 pl. 3. Lo. Abr. Amencuunt,” 17. 
A*tr:dg. ly Lrcke, Amenduitnt,”” (]) Bro. Abr. Amendment," 26. 29. 
46. (n) F.tz. Abr. Amendment," 16. 55 
(s) Year Rook 7. Hen. 6. pl. 27. (% Year Book 2. Reh. 3. pl. 11. Bro. 
(+) Fitz. Abr. Amerdment, 32. Adr. Amcrdment,” 87. 
F:icuk. Abr. © D:ſcont.nuance,” 15. 13. (p) Bro. Abr. Amendment,“ 22. 59. 
Fc. Abr. Amendment, 13. 65, 16, 17. (4) Cro. Car, 144. 


Lord 
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# Lord Macclesfield's Caſe (a): A rule was made to reverſe an at- Taz Quzz 
tainder of high treaſon, about fixteen Tu before, upon writ of er. «x=nf 
ror, and no entry thereof, or any reco made up, no continuance or Tuo renix. 
aſſignment of error, and yet, to reverſe this attainder, leave was 

given to make up the record now (5); and if this help was given 

to a ſubject, Why ſhould not the like be in the queen's caſe (c)? 

And there it was faid to be a default in the officer of the court, 

and that was in ſome reſpect the default of the Court; therefore 

he was ordered to dothat now which then he ought to have done ; 

ſo here it is to make your officer do what he ought to have done 

before. The caſe of The Queen v. the Warden of the Fleet (d) 

was much ſtronger than this; for there a venire facias, upon iſſue 

joined in chancery, was returned hither the fourth of February, 

and the recorditſelf did not come in until the ſeventh, and the officer 

marked it to have come in on the very day on which it came in a 
truth, and the Court ordered the matter of fact to be examined, 

in order, that if it ſhould appear that the record had come in on the 

fourth, it ſhould be ſet right, but it appearing not to have come 

in until the ſeventh, they could not amend it, being a diſcontinu- 

ance, but upon writ of error before the lord:, that judgment was 

reverſed for this reaſon, for that the clerk might have entered it 

as of the fourth, though in truth it came in after, | : 


But HoLT, Chief Juſtice, ſaid, that matter was not ſet right in 
the king's bench to this day; for they looked upon it to be againſt 
their duty as Judges to enter a record againſt truth. 


LasTLY,—TrE ATTORNEY GENERAL ſaid, that the making 
a writ different from THE ROLL was only the miſpriſion of the 
clerk (e). | ; 


BROTHERICK contra, firſt, took a difference between 
ſuit of the king in a civil proſecution of his right, and a proſecu- 
tion againſt a ſubject for a crime. In the firſt caſe, he has greater 
favour than the ſabje@; in the other, the ſtricteſt nicety is to be 
kept to. Upon this difference he diſtinguiſhed the caſe of guo 
warrants from the preſent cafe, as likewiſe that of the ¶arden of 
the Fleet; for they are to be looked on as proſecutions for the 
king's civil right. He agreed, that there were ſome amendments 
at the common law ; but ſaid, that if there were amendments in 
all the inſtances put by them, there would be little uſe of the fatute 
of Feofails or of Amendments. He denied that any criminal pro- 
ccediugs were amendable by the ſtatute of 8. Hen. 6. c. 12. or 
the 16. & 17. Car. 2. c. 2.3 and no authority of any ſuch 
amendments is quoted, except in Dyer (7); and Kol! (g) 
takes notice of the caſe in Dyer, and ſays, it was held not amend- 
able in the twenty-ſecond year of Queen Elizabeth. And 
Ge, in the middle of Blackmore's Caſe, ſays, that the ſtatute 


(a) 1. Ld. Raym. 16. 200, that te out of Term, or on a Sun- 
(6) See Lord Mobun's Caſe, ante. day, is the lault of the clerk. 

(e) See Wilkes* Caſe, 4. Burr. 2569. ( f) Dyer, 346. 

(4) 3. Mod. 335. | C) 1. Roll. Rep. 447. 


(<) See Cro, Euz. 467. 1. Roll. Abr. : 
| did 
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Tyr rz did not extend to criminal proceedings. Cro. Car. 312. ſays, 
chat the /tatute of Feofails does not extend to pleas of the crown, 


Toren. 


wrong venue is fatal in a quo warrants, Style, 307. In a 
*[ 276 ] ſuit ® upon the /tatute of Inmates, a diſtringas bore teſte out of 

T and it was not amended . and a venire facias de novo was 
awarded. See alſo 3. Keb. 485. the opinion of HALE, fo much 
relied on of the other tide. In 1. Vent. 17. 35. an information for 
forgery at common law was denied to be amended, In Hardre,, 
217. an information was brought upon the 22 4 Navigation, 
for importing certain ſpices of the growth of Aſia, Africa, or 
America, from Holland beyond the ſeas, and an exception was taken, 
that it was not ſaid that Holland was not in Alia, Africa, or 
America, and held fatal, though after verdict. He agreed, that 
records which come hither by certiorari, if variant from THE ROLL 
below, ſhall be amended by it. The caſe of the writ directed to 
two ſheriffs when there was but one, was amended by having an 
indorſement made on the back of the writ that there was but one 
ſheriff in fact; and it was an amendment by the common law, 
according to a precedent in 5. Hen. 7. where a writ was directed 
corenatoribus (a), But it is laid, that there is no neceſſity it ſhould 
de teſted on the day of the return of venire facias ; but that is ex- 
preſsly againſt the caſe in Yelverton before put. This is not like 
the Caſe of Malcott (b) ; for that was an alteration of the judgment 
of the Court, which is not complete until the laſt day of Term; 
nor is it like my Lord Macclesfield's Caſe (c), for doubtleſs the 
Court may ſupply loſt records, or put things in the ſtate they have 
been in before, or make their officer do that which he ought to 
have done; but this is to alter what he has done. A venire facias 
returnable at'a day different from the award of the Court, and 
trial thereupon, is not amendable (4). An information was brought 
on a penal ſtatute, and the venire facias on the roll awarded was 
« coram nobis ubicung.” and that venire facias made out was 


& coram nobis,” without more; and judgment ſtayed thereupon (e). 


Horr, Chief Juſtice. The caſe of the Warden of the Flt 
was a civil action, and no criminal proſecution ; but merely a 
Civil courle to entitle the king to an office forfcited to him. 


See C-rth. 0. MovNTAGVUE having had time given him to anſwer, argued it 
76. 257.172, ſolemniy.— This point, as it is of concern to THE CROWN, ſo it 


&C. is of high importance to THE SUBJECT ; for it is to make a 
Skarner, 46. precedent that will be leading in the like cafes. Again, actions 
WHT 2-0. 4% tam, which in ſome reſpects are between ſubject and ſubject, 
os. " have been always excepted out of the ſtutute of "Feofails ; there- 


tore, à fertiori, actions of higher nature are ſo. The teſte of this 
writ is not amendable at common law ; though I agree many 
an: endments were at common law. No authority has been quoted 
that error in the feſte of a writ is amendable at common law. 


2 1. Keb. 900, 901. 4 By PoryuAaM, Chief Fuſtice, in the 
(») - 4 caſe of Regers v. Bird, Cro. Eliz. 57. 
% 1. LA. Ray. 26, (+) 2. Roll, Abr. 201. Leh. rd 
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Lars Cue (0) fa, unt Judges may amend their own judgment in r., erer 


the lame Term, or any other part of the record; but it does not 
from thence follow, neither does he ſay, that they may amend faults 


in writs iſſued * out of their record to an officer in pars, or returns * [ 277 ] 


made by him. And the reaſon why they may amend their own 
judgments and continuances, which are the only inſtances given 
there, is, becauſe they are their own proper acts, which, as it is 
there ſaid by my Lord Coke, remain in their breaſts in the ſame 
Term; but the act of another in purſuance of their award cannot 
be ſaid to be their act, and a writ made out to an officer cannot be 
ſud to be in the breaſt of the Court. If the entry of the clerk of the 
award of the Court had been different, there might be ſome colour 
toamend THE ROLL; but this is not ſo: you will take notice that 
the writ ought to be according to your award, and that it is notſo 
is the fault of the officer, not of the Court. All their 
authorities out of THE YEAR Books are between party and 
„and not like this; nor within the ſtatute ; the words of 
any" Foy 3. c. b. are very large, and yet there is not one authority 
of amendment of crown cauſes by that ſtatute : and Coke () holds, 
that the ſtatute does not extend to pleas of the crown; and this 
he ſays generally, without ſaying that it is becauſe they are excepted, 
as he ſays, upon the ſtatute of 8. Hen. 6. c. 12. in that caſe ; and 
this ſtatute of 14. Edw. 3. c. 6. has no exception; and yet by 
the opinion of that Book, the words of it do not comprehend pleas 
of the crown: and what can be the reaſon that the general words 
.of this ſtatute do not extend to pleas of the crown, as it has 
been acquieſced in ever ſince, but the great indulgence that is 
ven to the ſubject in criminal matters ? It may be objected, that 
Ne crown's not being relieved by the ſtatute, is a ſign that it did 
not want it. In the caſe of Beecher v. Shirley (c) it is held, that 
there can be no diſcontinuance in crown cauſes until judgment; but 
thoſe caſes ex only to what we agree, that the acts of the 
Court are in their breaſt before judgment; and fo is 3. Lev. 430. 
and CoKE's Vote, that the ſtatute did not extend to pleas of the 
crown, would be impertinent, if that were ſo that they did not 
need it. Asto the ſtatute of 8. Hen. 6. c. 12. which has an exception 
of K appeals, of indictments of treaſon and felony, and outlawries on 
« the ſame,” from whence it is (ſtrongly urged, that it extends to our 
caſe, becauſe it is not excepted; I anſwer, Firſt, That the words 
of it are not more comprehenſive than thoſe of 14. Edw. 3. c. 6.3 
that of 8, Hen. 6.c. 12. is all miſpriſion of clerk in wrz, the other 
is all miſpriſion in proceſs, ſo they are co-extenſive, and the 
exception, we ſay, is only ex abundanti cauteld of ſome ſcrupulous 
law-maker, or but mentioned for inſtances to ſhew they meant 
not it ſhould extend to pleas of the crown. Many eſtates- tail are 
not mentioned in the particulars inſtanced by the ſtatute de Denis 
and fo are many offices not within the enumeration of particulars 


() 8. Co. 156. c. 157.2. (e) Cry. Jas. 212.320 alſo Harder es, 
(2) 3. Co. 57. b, 304. 4 
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Txx Qurzx jn the ſtatute of 5. & 6. Edw. 6. c. rb. againſt ſelling of oſſices: fh 
again} ſince the proceedings of all the time, ever ſince the making of 


Torcais. 


theſe, have gone againſt the notion of amending of crown cauſes, 

S* [ 278 ] it will be hard to begin now. And this variance of TR rot, 

from the tefle cannot be thought the flip of the clerk. Indeed, if 

the day certain on which the writ ought to bear tete were entered 

on THE ROLL, then it might be a miſpriſion of the clerk not to 

imitate what was ſet before him ; but being not ſo, it was the 

neſcience of the clerk that he did not know, but it would do well 

Vide poſt. 286, to have it teffed at any ſubſequent time; and faults through 

is Fed.. neſcience of the clerk are not amendable. Amendments here 

would quite alter the writ, and make it quite another writ, as much 

as the twenty-fourth differs from the twenty-third ; and that ſuch 

amendment would be like the alteration made by Zuftice Ingran, 

whereof mention is made in 2. Ro. 3. 10. 4. for which he was 
fined eight hundred marks. 


But ER Curiam, That alteration was made extra-judicially 
and clandeſtinely, and that made the crime of it. 


250. And RR relied on Gage's Cafe in Co. Entries and in More, and 
Child v. Harvey, Mich. 11. ill. 3. where, on a ſcire facias upon a 
record out of chancery, iſſue was joined, and a 1 prius was on the 
very day of the return of the writ. | | 

But ER CUrIam, That could not be ſet right, becauſe the 
trial was actually had before the return of the writ. 


And HE quoted the opinion of Ney, in Cro. Car. 144. that none 
of the ſtatutes extended to the king's caſe. _ 

PARKER on the ſame fide. As to records removed hither b 
certiorari the fame Term they come in, to have them amende 
the truth is ſo ; for when a record is removed hither by certiorar;, 
by intendment of law the very record is brought hither ; but if it 
appear to the Court not to be rightly entered, they will do it, 
becauſe all the Term it is in their breaſt : but it is not like writs 
ifluing out and coming in the fame Term, for there it is otherwiſe; 
for as to records coming by certiorari, the Term is but one day, 
and the Court are not abſolutely poſſeſſed of it until that day be 
out; but as to writs, the Term has ſeveral returns and days in it. 
Here the fact is, that the writ was really made out at a day after 
the twenty-third, and feed according to the truth on that day; 
and to make it te/fed againſt this, would be to go againſt the truth. 
And we fay, that the writ ought in law to appear to have been 
made out in præſentid partium ; and the command of the Court is 
not by the entry on THE ROLL, but by the writ. If indeed it had 
been made out at a day after, and teſted of the return of the venue, 
3 it would have been intended to have been well, and made out at the 
1 5 time it bears te. And he faid, the difference in crown cauſes 
was between a ſuit for the king's civil right, which is favourech 
and criminal proſecutions, which are ſtricti juris. He took another 
diverſity, in point of amendment of writs on which _—_ 
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done, and writs executed; as if on a capias nothing be done, but 
non e inventus returned, that may be amended, when if the 

were taken upon it it would be otherwiſe; and for this diverſity he 
relied on the opinion of PorHAu, in the caſe of Rogers v. Bird (a), 
avenire facias was rightly awarded, and made out (through miſtake) 
„and per PoPHAM, if a trial had been upon it, it ſhould 
not be amended. Vide 34. Hen. 6. 2. Br. « Am.” pl. 10. 3. If a 
juror be returned upon a habeas corpora different from venire facias, 
it is not amendable. And there is another diverſity where the thing 
is really done well; as if the venire facias be of one perſon, and he 
is really ſworn, but by another name, this is amendable. Vd 
28. Hen. 6. 3. 2. Sid. 12. Palm. 490. 1. Ro. Ab. 196. 


Pow vs, Serjeant, by way of replication. As to diverlitybetween 


the king's civil right and criminal proſecution, they quote no caſe 
where it is taken; and if the king have that great favour in the 
proſecution of his civil right, for that it concerns the revenues of 
the crown, in which the public have an intereſt, d fortiori it 
dught to be in proſecutions for crimes which is for the admini» 
ſtration of juſtice, and in which the ſubject, viz. the public, have 
the higheſt concern that they ſhould not go unpuniſhed, eſpecially 
where the offender loſes no — nor receives any real 
prejudice by it. It is admitted, that all acts of the Court, even the 
higheſt and moit tranſcendent, are amendable in the ſame Term; 
6 fortiori then ſhould the lip of a clerk in purſuing the warrant of 
the Court be ſo too, that likewiſe being a matter no way prejudi- 
cial to the offender, If a writ original, when a fault is diſcovered 
therein, ſhall be ſent into chancery, to have this miſtake of a clerk 
there amended by that court, Why ſhall not this Court in like 
manner amend the miſtake of their clerk in a writ ifluing outhere ? 
Great endeavours have been uſed to exclude this caſe out of the 
denefit of the two acts of parliament, for that the general notion 
has been, that thoſe ſtatutes do not extend to criminal cauſes or 


Tar Green 
aganft 
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ings ; but ſure the opinion of my Lord V auGHAN, in re and vide 
his caſe of collateral warranty, is very reaſonable, . That ancient 7d 327. 
« interpretations ought to be followed; but that, on the other Vid. 1. Jo. 423» 
e hand, a thouſand reſolutions againſt the expreſs words of an act . 


&« of parliament ought not to prevail.” And the words of the 
ſtatute of 8. Hen. 6. c. 12. are very expreſſive and general, «© All, 


« &c.” and the exception very particular, | 
Tux ATTORNEY GENERAL. Sure the diverſity between civil 


and criminal proſecutions of the crown, as to the pointoflegal fa- 


vour, is very groundleſs; for we all know, that by the common law 


a criminal was not to have a copy of his indictment, or Counſel ts . 


cad for him, which is now remedied in caſe of treaſon (6) ; and 
fore, and even now in all cafes of felony, the defendant has no 
other opportunity of defending himſelf but merely upon the fact, 
guilty or not guilty. It is odd to ſay, that if THE ROLE on the 


(a) Cro, Elz. $73. (5) See 7. Wil. 3. e. 3. and 7, 4 c. 21. . 11. , 
3 


1 
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TxzzQuzzn award had been wrong, it might be amended as the act of thy 
renn, Court; and that the flip of the clerk in purſuance of the award of 
the Court, which is right, ſhall not be amended ; that is, that 
® [ 280 ] when. there is nothing to amend * by, it ſhall. be amended, 
. and not when there is a good foundation to amend by, It is not 
true to ſay, that there is no more reaſon to bring pleas ofthe crown 
within the ſtatute of 8. Hen. 6. c. 12. than within that of 
14. Edw. 3. c. 6.; for that 14. Edw. 3. c 6. has the word 
<« party” in it, which may have been the reaſon why it has not 
been conſtrued to extend to crown cauſes ; but there is no ſuch 
word in the ſtatute of 8. Hen. 6. c. 12. and Coke ſzems ſtrongly of 
this opinion in Blackmore's Caſe (a); for he ſays generally, & thay 
« 14. Edw. 4. c. 6. does not extend to crown cauſes ;” but 
when he talks of that of 8. Hen. 6. c. 12. he ſays, © that ſtatute 
* extends not to crown cauſes.” Why ? Becauſe they are ex. 
cepted. — it is objected, that we contend againſt the current 
opinion in es, and we agree it was rally taken fo, th 
no direct *=2. 6 be in the caſe; and — — ow many — 
rities expreſs, even upon the ſtatute of 2 And ſuch general 
received opinion upon a matter never ſolemnly adjudged is of no 
great weight; for it was a common opinion ever ſince the making 
of the ſtatute 32. Hen. 8. c. 34. concerning actions by afliznees 
of a reverſion, that it did not extend to an aſſignee of a copyholder, 
ut. 29. C. And though there be a caſe in Yelverton-(b) agreeable to that 
2. C 3. fe. 2. opinion, yet about twelve years ago, when it came thoroughly to 


Nan. de conſidered, it was held (c). that that ſtatute did extend to 


copyholds. Some opinions fudden, and paſſing ſub felentio, 
not to be of any great conſideration. I do wm. Lyn this is — 
of great conſequence; but what is the conſequence ? Whether 
an offender ſhail go unpuniſhed ? and ſure criminals are not the 
favourites of the law. There is, 'indeed, favour where life is in 
queſtion, but none in caſe of inferior offences ; and it is more for 
the honour of juſtice and law that criminals ſhould be puniſhed, 
than eſcape upon ſuch niceties : but however, all this muſt ſtand 
upon the law, and everybody is to have juſtice. As to 2. Cre. 
211. where it is ob:ter ſaid, that the ſtatute of 2 ſhall not 
extend to the crown, except ĩt be expreſsly that is, directly 
againſt a known and true rule in law, upon conſtruction that 
3 of an act of parliament for furtherance of juſtice, or 
pprefling of wrong, ſhall bind the king. And in the cafe in Styl, 
304. which was a ſuit upon the ſtatute of Inmates, and a di/tringas 
' fe/ted on Sunday, and the queſtion, Whether it was amendable by 
18. Eliz. c. 14. or 21. Fac. 1. c. 13. ? and held not; but no men- 
tion was made of 8. Hen. 6. c. 12. And 7:1. 60. was an informa- 
tion upon a penal itatute, and the rule was of a ſudden, < let judg- 
& ment ſtay; but that is not to be underſtood as a final determia 
nation; and beſides, that is excepted by the ſubſequent ſtatutes, 


(i 8. Co. 156. (e) 4. Mod. 30. Bull. N. P. 161, 
, (5) Appleton v. Doyley, Yelv. 135. 3. Term Rep. 398. 
_ Brafier ©. Beale; Yelv. 222. 8. C. Cro. > 

Jac. 505. | 
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And 


And to ſay that this is no miſpriſion, but forgetfulneſs, which is 


neſcience, quia omnis ſcientia e reminiſcentia, ides omnis ignoran- 
tia eff ee We ſay, that all defect through want of —— 
or diligence is a miſpriſion; and fo is 8. Co. 160. b. if a clerk em- 
bezzle the record voluntarily, or ſuffer it to be defaced by accidents, 
or through want of care, it is a miſpriſ on. And the amendment in 
Siderfin, by ſuggeſtion on THE ROLL of a fact otherwiſe out 
of their“ notice, is much more than we deſire here: and a 

2 warrants is not a civil proſecution for oer of the franchiſe ; 
or ſuppoſe the defendant diſclaim in the franchiſe, yet he muſt 
further anſwer the uſurpation ; and if it be found againſt him, he 
ſhall be fined. - | | 


HoLT, Chief Fuflice. The caſe of Rex v. Sherrington Talbot (a) 
does not come up to this caſe: that was an amendment for the ſub- 
je, and in a civil caſe. And ſure if in a que warrants a ſubject 
make a limited diſclaimer, and the clerk enter it a general one, this 
* be amended; and on the other ſide, if an original 
indictment be right, and the clerk enter it wrong on THE PLEA+ 
ROLL, it ſhall be amended (5). And Harris's Caſe (c) is a very 
ſhrewd caſe. In capital matters there never is a complete iſſug 
joined, but de hoc ponit ſe ſuper patriam, but in other criminal 
caſes it is otherwiſe (4) ; and the Caſe of Sir Jobn Curzon (e) is a 
ſtrong caſe too. Indeed, this is a caſe of great conſequence ; — 
it has been the general received opinion, that the fatutes of Feo- 
fails, or Amendments, do not extend to pleas of the crown, and 
great regard is to be had to that; and it is true, at the judgment of 
the caſe in Style, 304. no mention was made of the ſtatyte of 
8. Hen, 6. c. 12. and that is rather an argument that it was clear] 
conceived it would not help them, than that it was not thought of; 


Taz Quznys 
5 


Toren. 
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for there were very learned men then at the bar: and the reaſon Ante, 28 


of the late judgment in the caſe of an action brought by the 
. 2 of 'a copyholder, was founded upon the rule taken in 
3. C. that the general words of an act of parliament ſhall 
extend to a copyhold eſtate, where it is for the beneli of the tenant, 
and not to the prejudice of the lord, 8 


Tus Cour having taken time to conſider until the laſt day 
of this Term, and THE ATTORNEY GENERAL now 
for their reſolution, they argued ſeriatim thus; after declaring 
thar they could wiſh for longer time, not that they were unſettled 
in their opinions, but ta Meſt and methodize their: reaſons ta 
greater ſatisfaCtion, 3 Yr | 

Gobi p, Fuftice.. I bold it amendable at the common law]; for 
otherwiſe, what mean all the amendments in indictments and 
informations quoted by Mg. ATTORNEY ? For the purpoſe, that 
of 2. Bulft. 35. and the caſe there quoted by one of the Judges: 


() Cro. Car. 311. (4) See Rex v. Dowlin,.;5. Term 
g we 4 Tree 

c) Cro. Jac. 502. e) C | 
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res Two were indifted for felony, and found guilty ; the Judge who 


tried them found the indictment was in the fingular number, and 
therefore ſtayed the judgment; and afterwards upon conſideration, 
by the opinion of the ten Judges, it was amended, and the men 
hanged ; and, I fay, that muſt have been by the common law. 
Vide Raymond, 440. And I take it, that faults which do not 
alter the iflue or trial may be amended ; and he relied on $jr 
5 5 Curſon's Caſe (a), and Gedfrey's Caſe (VJ, and the caſe of 

berrington Talbot (c) : and indeed, if it were not for the caſe of 
Bradley v. Banks Cd), I ſhould think it well enough, and a good 
continuance ; for the twenty-third all day the defendant may be in 


court, and the very firſt minute of the twenty-fourth here 1s 


cels iſſued out ; and the cafe of Bradley v. Banks, as it is in Crs, 
Fac. (e), does not at all contradict this opinion. 


* PowYs, Ju/tice, accord. FirsT, This is an information per. 
y at common law, and not upon any penal ſtature. It has ob- 
tained, that the fatutes of 7eefails extend not to any crown caſes, 
becauſe they have an exception of all indictments and informations 
upon penal ſtatutes ; and it is a common notion, that no crown 
matters ſhall be amended by any fatute of Amendment; but it 
ſeems very odd to make ſuch an interpretation upon the ſtatute of 
8. Hen. 6 c. 12. for the purview of that ſtatute is as expreſs and 
general as can be, and the exception but particular; therefore to 
extend it to things of an inferior nature is very wonderful to me. 
In the Lord Bridgwater*s Cafe (F), my Lon D HALE thought the 
tatute of 8. Hen. 6. c. 12. was not to be ſo reftrained ; but that 
the exception was an excellent key to open the meaning ef it, that 
is, to amend whatever comes within the generality of the purview, 
and is not excepted by it : and he a opinion, that crown 
cauſes did want, and in many caſes ought to have, the help of the 
flatutes of Amendments and Feofails ; bu the reſt inclined againſt 
him. And my Lon Coke ſaying, © That 8, Hen. 6. c. 12. 
« extends not to informations in crown cauſes, becauſe they are 
« excepted,” and we finding upon a peruſal of the ſtatute that th 
are not excepted, make the K: 2: run quite another way; and 
believe ſuch opinions as are againſt me have been conceived upon 
the credit of that ſaying of Cote, without any further examination; 
and though the king be not named within the purview, yet his 
being named within the exception ſhews the law-makers under- 
Rood, that without the exception jt would extend even to al 
crown cauſes. However, in regard to the opinions againſt me 
upon the ſtatute, I do not go upon the ſtatute, but hold it amencable 
at common law. And much, I think, may be ſald upon the reaſon 
of the thi -. +436 hace D 
twehty-thi d fo is the award, and the writ iffues on 
— 2 ſo that there is no intetvm of timo or chaſm be- 


"2 (s) Parker v. Curzon, Cr. Jac. 929. (4) Yelv. 204. 1. Bulſt. 141+ 
(5) . $d. 24% (ce) Cro, Jac. 28 3. 
5 Cro. C. 324, . i 
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tween the one and the other, but the minute the one leaves it the 
other tak es it up. The words of the award are, Præceptum eff 
« quod diſtringat!ꝰ and that regards futurity, and cannot be on 
the twenty-third, becauſe that would be to diſtrain them before any 
default in them 3 for they have all the twenty-third to appear, and 
the next day without interruption continues the proceſs. As to 
the caſe. of Bradley v. Banks, as it is in C. Fac. it does not con- 
radi this opinion, but ſeems rather to favour it; for there notice 
is only taken of the gap between the tee of a capias and the return 
of the original in an appeal, which was ſeven or eight days: and 
though Telverten ſays further, that the exigent bore teſte the day 
after the return of the capias, which was ill, yet Crate, taking 
notice only of the great diſtance of time between the return of 
the original and the teſte of the capias, ſeems as if he had conceived 
that the Court had grounded their opinion upon that, and that this 
is amendable at common law; and ſurely there are much bolder 
amendments even in capital matters. We are to conſider 
that this is but the miſpriſion of the clerk in proceſs, and that in an 
offence of an inferior nature; and if there have been ter 
zyendments in capitals, I think this may be well amended ( In 
in information for perjury, the venire faciat was “ J. S.“ without 
addition, and by conſequence muſt be J. S. ſenior, and the diſiringas 
was J. S. junior, quite another perſon, and it was amended (6), 
for that this is the miſpriſion of the clerk (c). So this being an 
information at common law, and there being amendments at 
common law, and this being a miſpriſion of the clerk, the award of 
tie Court being right, I Holo that it ought to be amended. 


Pow 8LL, Juſtice, contra, This is a caſe of great conſequence. 
THE FIRST queſtion is, Whether this be a fault at all? 
THE SECOND, If it be, Whether it be amendable at common law, 


4. the two ſtatutes of Amendments of 14. Edto. 3. c. 6. or 
8. Hen 


6. c. 12. ? for the other ſtatutes are of Fesſails, and not of 


Amendments, — This is 4 diſcontinuance at common law; for all 


proceſſes muſt be continued from the very time of the award of 
the Court; and the authority of the caſe of Bradley v. Banks, and 
the reaſon of it is ſo. The reaſon is, bacauſe it is @ diſcontinuance, 
and not becauſe ir is an appeal, in which there muſt 1 * purſuit, 
a the Judges ſaid; but it muſt be becauſe it is @ diſcontinuance, 
in all caſes at common law; d fortior: it will be fo in an appeal 
in which freſb purſuit is required; and the ſaying ofthe Judges is fo 
to be underttood. It is true, THE ROLL is rightly continued, but 
tie proceſs to the jury is diſcontinued, In tue reign of Edward 
tbe Fourth (d), the defendant at the day was eſſoĩned to quinden, 
Paſch. there muſt be an idem dies to the other; but that could not 
be given to the jury, but they muſt be continued by habeas corpora, 
and that on the very return of the venire facias; and this caſe is not 
right in Brooke, It is true, lince the /taiate of Feofaiis theſe things 


e For inſtances of common law (3) 
amendments, ſee 1. Sid. 243. 66. 1. Keb. (e) 1. Roll. Abr. 201. Cro. Eliz. 592. 
yt. 255, (4) Year Book 81. Ed. 4. pl. 20. 
Ccz2 have 
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Tax have not been kept up to z but at common law there muſt be , 
2 chain of proceſs againit the jury, as well as in cafe of other con. 
Toren. tinuances ; and to ſay, that the twenty-fourth is a continuance gf 
the ttuenty- third is what I cannot for my life comprehend, no more 
than that the twenty-/ixth can be of the ttuenty- third. Then if i 

can be amended by 8. Her. b. c. 12, the words whereof are very ge. 
neral, and the exception of few particulars of the higheſt nature; and 

upon full conſideration, I think it cannot; for — imagine 

that all the Judges and ſages of the law ever ſince would rather 

in caſes of this kind, rely upon the common law, than upon this 

ſtatute, except they had taken it clearly that the ſtatute did not 

reach to it; and the reaſon of that ſeems to be from the ſtatute of 

I4. Edw. 3 c. b. the words whereof are general, but mention the 

word party,“ which was a good reaſon to exclude the king : 

and of that opinion is CoKE, ih Blackmore's Caje, v1. that the 

ſtatute extends not to pleas of the crown. It is true, the ſtatute of 

14 Edw. 3. c. G. extended only to proceſs out of THE No, that 

18, writs that iſſue out of the record, and not to proceedings in the 

roll itſclf ; and for that 8. Hen. ö. c. 12. was made to enlarge the 

remedy of 14. £dw. 3. c. 6. to proc eſs in the plea roll, &c. which 

ſtatute, in my opinion, being made in enlargement of 14. Edu. 3,c,6, 

1 but not as to the parties that ſhall receive the remedy, but to what 
* [ 28 4 ] matters more that remedy * {hall extend : and the words « chal. 
IX lenge of parry? in the ſtatute 14. Edu. 3. c. 6. ſhall explain 

| the ſtatute 8. Hen. 6. c. 12.3 and it is no new thing for one law 
to be conſtrued in purtuance and imitation of a former law : and 

thus I hold the exception in g. Hen. 6, c. 12. is ex abundanti cau- 

teli; and that without, no plea cf the crown had been within that 

ſtatute; ang that reaſon which reaches the fAatute of Jeofails, wil 

have, I own, nothing to do with this matter. The fixit of them is 

that of 32. Hen. 8. c. 30. the words are, & between party and 
Vide ante, 4, J. (“ party; and ſoon after they would not extend it to proceedings 
and between demandant and weuchee, becauſe the wvauchee is not an 
original party. The exception of the ſubſequent ſtatute does not 
extend to informations at common law: and my Lorp Ha, 
in my Lord Bridgewater's Caſe, held, that ſuch informations were 
within the purview ; but I never knew any ptincipal judgment of 
that kind; and I rather think that the firſt fatute of Ferfai! 
extending only to party and party ſhall interpret all the reſt to be ſo 
too: and fo it was upon the ſtatute relating to leaſes by biſhops 
and eccleſiaſtical perſons, for they are a chain of law relating to 
the ſame matter. This is a fault in the ee of a writ. Thetef 
of an original is fo material, that it is not amendable ; and that ws 
Gage's Caſe. And lately in a caſe in the houſe of lords, between 
the Lords Pembroke and Ferſey, the fame was held by all the 
Judges; but this is the fee of a judicial writ. It has been 
doubted, in Cro. El. 820. whether the tee of a venire factas 0! 
diftringas were amencable, and a difference taken by the Court 
between a rofl and return of thoſe writs ; for there being no di 
named in the award of the Court for the zeſte, and 1 
* R 1 
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aas a day certain for the return, the variance of the te ze was Tus Quita 


held the neſcience of the clerk, and therefore not amendable : but 
notwithſtanding; ſince, they have amended the teſte as out of Term, 
aſter the return, or on Sunday; but this writ here is good in itſelf, 


againſt 


Türen. 


tough not to this purpoſe: and yet I think if it were in a civil Vide ante, 263. 
cauſe it ſhould be amended by the award on THE ROLL, eſpecially Poſt. 286. 310. 


the clerk having declared to us upon examination, that it was the 
ivrit he intended in purſuance of THE RoLL. And there are 
authorities to amend the writ even when it is a good writ, but not 
to the purpoſe, to adapt it to the matter, Tv. 64. So though 
this be not in itſelf a naughty writ, yet if upon examination of the 
tl-rk it appeared through miſtake in him not to be ad idem, we 
would amend it by 8. Heu. 6: c. 12. in a civil matter. But 
whether this be amendable at common law? There were amend- 
ments at common law, if it be called an amendment, that the 
Court could alter their judgment in the ſame Term, though the 
record of it were made up ; but there though it be entered on 
THE ROLL, yet THE ROLL inthe ſame Term is not the record, but 
it remains in the breaſt of the Judges : but in anothet Term THE 


PLEA-ROLL is the record. And my Lord Cole ſays; that the miſ- See Rex e Pen- 
take of the clerk in proceſs ſhall not be amended in another Term: n, x. Wil. 
but I think that muſt be underſtood of proceſs in THE ROLL, and 33: 


not of proceſs iſfuing out of THE ROLL: as the caſe of 29. Hen. ö. 
the award was with a diſtringas and an acto tales, and the entry of a 


di/tringas generally, and * all this being in the ſame Term, the # 


Court faid, This is a miſtake of the clerks, for we remember 
that we have awarded a diſtringas with an oo tales, and order 
an amendment : but the making out a proceſs out of THE ROLL 
is otherwiſe; for it never was otherwiſe in the breaſt of the Court, 
than that they awarded it; and the clerk's wrong purſuing their 
the award in making out a writ with an ill zeſte, though inthe ſame 
Term, is not amendable ; nor do I find any caſe at common law 
where the amendments were of miſtakes of the clerk in iſſuing of 
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procels, but their miſtakes in entering the acts of the Court, or of ;. Mod. 392. 


the Court in entering continuances, may be amended the fame Term, 
or at any time after; and fo is the cafe of Chambers v. More, now 
in Levinz (a). And as to amendments of criminal matters at 
common law, I cannot agree with many of them, as Zarris's 
Caſe (o) for one; fo of the cafe in Palmer (c), Plomb's Caſe, 
where they ſupplied ad com. meum in an outlawry, for we every 
day reverſe outlawries for that fault; and the caſe cited by 
YELVERTON, in Bulſtrede (d), is ſo ſhortly put, that it does 
not appear in what tne ſingular number is put for the plural; 
but if it were in a material part of the indictment, it were hard to 
amend it: and as to the Caſe of Sir John Curjon (e], it may be 
well; for the iflue there was well entered in a docket; but ill on 
THE PLEA-ROLL, and no more than a miſtake of entering THB 


52 N 
+ Jac. 502. a e J. 
be) Palmer, 480. FE 


S C 3 PLEA-ROLL 


| wr” PLEA-ROLL according to the wocket, which warranted 2 x, 
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Vide 1. Cro. 
278. 375. 
1. Jo. 30a. 


Ante, 263. 
Poit. 310 


fatias tefted on the firſt day of Trinity Term which was before the 


purpoſe. Now tomake this a trial, you would have us alter 
this writ that is very good in del, and, even contrary to truld, 
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iſſue: and as to the caſe of The King v. Reed, as it hn 
Keble (a), the Court were of different opinions about it: A very, 
facias was againſt twenty-four, whereof J. S. was one, and! 
diſtringas of J. &. junior, and the cauſe tried by twelve, of which 
. was not one; and KELYNGE faid, it was amendable 
ANOTHER would have it only an explication of the venire ; and 
ANOTHER held it amendable by the ſtatute of Feofails, becauſe nut 
within the exception ; but I do not find any judgment that it wy 
amended ; but at laſt it was looked upon to be no diſcontinuar, 
And he agreed, that whatever was amendable in civil caſes at con. 
mon law would be fo in criminal matters, but that this would n« 
be amended in civil cafes at common law, and therefore not here. 


HoLT, Chief Fuſticc, accordant. It is not amendable. Thisis 
an omiſſion in a point material, viz. in the teſte, which by lay 
ſhould have been the twenty-third, and not the twenty-fourth, for 
the twenty- third is the day which the defendant has in court upon the 
venire facias ; and therefore the writ giving further day ſhould 
have iſſued on that day. It is objected, that there is no inter] 
between the trwenty-fourth and the twenty-third. I anſwer, thatif 
one is to appear on the twenty-third, and appears, and re- 
ceives no direction on that day from the Court when he ſhall come 

in, upon the expiration of the twenty-third he is out of court 
Shall you then give him a day behind his back ? Here indeed he 
has a day on THE ROLL, but the writ againſt the jury iſſues at 
day after, when the party and they are out of court; ſo it is : 
writ awarded behind the party's back, and without warrant of the 
Court; for the warrant of the Court is * die Lune poſt tres Mich.“ 
and then a precept is awarded to the ſheriff to diftrain, and this 
3 iſſues on the next day; and is this warranted by THE ROLL 
o ſure ; therefore, being another writ than what the Court 
has awarded, it is no authority to diſtrain the jury, and then they 
had none to try the cauſe ; for here is a material variance between 
the writ a and that by which the jury were diftrained ; the 
one is the trwenty-third, the other on the twenty-fourth, and the 
day of the writ is always the day of its teſte in judgment of law: 
and he quoted the caſe of Otben v. Baily (6), in the teventeenth year 
of Charles the Second: One recovereddamages in trover; the defer- 
dant afterwards fold his goods ben fid: ; the plaintiff took out a en 


fate, but taken out after ; and it was held, that the goods in the hands 
of vendee were bound by it. By this amendment we ſhould mace 
this quite another writ; for a writ iſſuing on the twenty-four! 
cannot be the writ awarded on the third. Suppoſe this were 
now immediately after the ſtatute of 8. Hen. 6. c. 12. and before 
any Tt Jeofail, Why ſhould this be amended ? It is a f 
tor in itſelf, and the meaning of that ſtatute was to amend 90 
writs, and not to alter a good writ, ſo as to adapt it to a particular 


(a) (3) Cowb. 48. a 
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on WY make it a writ of the teenty-third of October, fo to alter the very 
; nature and ſubſtance of it. Now this being @ diſcontinuance of 


2 and ſince it is not material whether it be ame or not, becauſe 
the fault is cured by that ſtatute, there is no ſuch amendment as 
this between the time of 8. Hen. 6. c. 12. and 32. Hen. 8. c. 30. 


* reaſon is the caſ: in T*. 64. for there the di/fringas bore 
tale the ſame day with the venire facias, fo that the teſfte was di- 
rectly repugnant to the purport of the writitſelf, which was todiſtrain 
the jury ſummoned on the venire facias, when in truth no jury 
could be ſummoned. I always have taken it, that if upon the return 
ofone writ another be awarded, that that other ſhould bear te/te of 
the return of the firſt writ : and the caſe of Bradley v. Banks is 
rery ſtrong in that point, and the common practice of the common 
pleas is ſo, though it be not ſo much obſerved here in writs of in- 

uiry of damages: the one proceſs there is always tefted on the 
bi of the return of the laſt ; whether it be a capras in outlawry, or 
2 diſtreſs infinite, the one muſt be tſted on the return of the other, 
or elſe all is diſcontinued. Aye, but this is a miſtake of the clerk ; 
but we are to judge, whether it be not a miſtake in point of ſkill : 
Who can tell ? Every clerk does not know; and ſome pretend that 
it need not be feſfed on the day of the award: Why then ſhall we 
look upon this to be a fault in point of computation rather than 
that he thought it good ? And it it be neſcience in the clerk, it is 
not helped even by the ftatute of 8. Hen. 6. c. 12. though a civil 
caſe before the fatute Feofaili. 

AND HE HELD that a new venire muſt go, for a new diflringas 
would not do; for the firſt venire facias is executed; and the jury 
have now tried the defendant, and that appears on record here, 


* r 


be made on THE ROLL, quid apparet Cur. that the di/tringas did 
notifſue until the twenty-fourth. Ideo confideratum eft quod c : 
and venire facias de novo awarded. 

Norz, Powys, Juſtice, recanted inſtanter, and Gov, 
Juſtice, beeſitabat. co 


* ww wy > wv 6 RV VU & 9 as 
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| St. Andrew, Holborn. 


1 proceſs in a civil caſe was helped by the ſtatute of 32. Hen. 8. c. 30. Tu Treu. 


It is true, the te/te of writs have been amended ; but when ? When ges Carb. 76. 
it was on Sunday, out of Term, or after the return, which is im- 172. 367. 50G 
ſible to be, and therefore a plain miſtake of the clerk ; and upon 320. : 


See Skinner, 46. 
253» 254. $91. 
Carth. 70. 76. 


and the now venire facias is ipſe facto diſcharged, only an entry to 172. 652, &c. 


The Pariſh of St. Clements againſt The Pariſh of Caſe 38g. 


| AN APPEAL by one pariſh from an order of juſtices for the Theſeffionsmay 
removal of a poor perſon from the other pariſh to them. At vacate an crder 


the beginning of the ſeffions the order was confirmed; and after · 
wards at the ſame ſeſſions, another order was made for the re- 
rerſal of the original order. 3 
A writ of certiorari being now brought, the order of confirma- 
tion, and alſo the order of revertal, were both returned. 

ET rx Cuxtan —FirsT, The judgment of the juſtices is in 


heit breaſt, and alterable by them all the ſame ſeſſions. | 
0 Cc 4 SECONDLY, 


made n the ſame 


* 
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u "he kb StconpLy, If they make a ſubſequent order directly contrary 
tnake_ an. order to a former of the fame ſcffions in the fame cauſe, the {ubſequent 
— one is an abſolute repeal of the former, being inconſiſtent with it, 
— in the there be no expreſs words of in the ſecond order: 
ſame feffions, 8 en 2 1 55 of felon = not 
the, laſt order Ju t of peine fort et dure be given againſt him (a 
hal mo and he is carried away; and the next day he alters his mind 
Sec wende hall be admitted to plead 3 and if he be convicted, he ſhall have 
ofrepeal in it. Judgment to be hanged, which is a ſuperſedeas or ſetting aſide of the 
8 judgment. | 

Cro. Car. 341.  PowWELL, Fuſtice, ſaid, if there be two acts of parliament 
Sake 496. direly one to another the ſame ſeſſions, the laſt ſhould 
we © only be taken for law (4). 


Stra. 6. . , 
HoLT, Ch: ice. If they both ſhould y refer to the 
— 2275 9% Game ſeſkons, 10 know which to take for law. And he quoted 


2. Mcd. 72. a caſe of the town of Colcheſter here ſome years ago exactly like 
30. Co. 101. this ; and for that the ſecond order did not expreſsly repeal the firſt 
order, and that the juſtices did return them both as orders, the 
ſecond order was quaſhed, and the firſt ſet up. And THz Cuts 
JusTICE put a caſe that was in chancery a day or two before, 
which was this: An appeal from a decree of THE MASTER or 
THE ROLLS ; and the queſtion was, Whether new evidence that 
had ariſen between the ſaid hearing and decree, and the appeal, 
ſhould. be received? And it was held by THE LORD KEEPER, 
by PoWELL, Fuſtice, and Hor r, Chief Juſtice, that all the matter 
at THE ROLLS had fallen to the ground upon the appeal, and it 
was now the fame thing as if red. had ever been done in it, 
and by conſequence the new evidence ought to be admitted, 


Blut at laſt the matter here was referred by conſent to the three 
Judges, or any two of them, to arbitrate. 


{a} Now by 12. Ge. 3. c. te. in (5) Sec Rex v. Cator, 4. Burr. cf.; 
felony and, piracy the judgment ſhall be Rex v. Davis, Caſes Cro. Law, 228. 
the fame on ſtanding mute as if the pri- 

foner had confeffed the indictment. 
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Caſe 384. * Booth againſ? Booth. 


If judgment be TUDGMENT, with an agreement to ſtay execution for three 
pn. rang * months, within which time the defendant obtained an injunction 


y execution in Chancery againſt the plaintiff, fo that he could not take out exe. 


for a ger, exe- Cution until after a year, and then he took out an elegit without 3 
cution maꝝ, after ſcire facias, and had it executed. | 


OR —_ The doubt was, Whether the execution was not irregu- 
fee fais; but lar. 5 


not if che lay be only for three mont b, and the execution afterwards hindered by injundwn.—S. C. 1. Sal 
322. F. Co. 88. 1. Saik 258. 3. Mod. 187. 189. Ante, 14. 130. 212. Poſt, 292. 496. 2. Le. 
27. Carth. 2. Run. Fieck. 254. Stra. 100. 301. 3. Peer, Wms. 36. 4. Com. Dig. © Ext- 
« eution”* (I. 4.). 3. Com. Dig: © Thaler“ (3, LAL). 


Powys 
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. Powys, Serjeant, and Cowrrx, argued,” that it was not. 
Ir the ceſſet executio were for a year after the judgment, yet the 
plaintiff within the next year might take out execution without a 
ſeire facras. Aud fuit conceſſum.) So if the deſendant bring 
a writ of error, hang up the plaintiff fon a year, and then is 


nonſuit, he may take out an execution without a ſcrre facias. 
more | 


80 here, if, before the time of the agreement be out, the 


tie us up by his own act, ſo as we dare not take out execution 


within the time, ſhall he take advantage of his own wrong, by put - 
ting us in a worſe condition f - 


PER Curiam. This practice is againſt a manifeſt rule of law, 
to take out execution after the year without a 4 5 facias, and 
we cannot take notice of your chancery injunctions. Beſides, 
it had been no breach of ſuch an injunction to take out a writ of 
execution within the time, which might have ſaved the trouble of 
a ſcire facias after the year, by entering the continuance down by 
a vic. non miſit breve ; but that we cannot ſuffer to be done now, 
a writ not being taken out in due time; and if we ſhould let this 
judgment ftand, it would be an erroneous one, and therefore re- 
yerhble by writ of error. | 


Therefore let a ſuperſedeas go, quia improvide emanavit (a). 
Norz, That there never is a ceſſet executio entered on THE 


ROLL. 


(a) See Winter v. Lightbound : The 
plaintiff obtained a judgment of Michacl- 
mas Term generally, but was ſtopped 


from taking out execution by an injunc- 


tion out of chancery, which being after- 


wards diſſolved, he took out execution 
tele the laſt day of the ſubſequent 
Michaelmas Term, without ſuing out a 
ſcire facias 5 and the whole Court held the 
execution irregular, becauſe taken out 
aſter the year had expired without a ſcire 
facias, 1. Strange, 301. But in the caſe of 


Michell v. Cue and his Wife, where on an 


execution ſued our, without a ſcire facia:, 


above a year after the judgment had been 
obtained, it appeared that the whole delay 
had ariſen on the part of the defendants, 
by obtaining injunctions in chancery, and 
time for payment, the Court were unani- 
mouſly of opinion, that the xecution was 
well taken out, for that TRA Rur, 
tc that a judgment above a year old muſt 
t be revived by ſcire facias before execu- 
<< tion can be taken out on it,” was in- 
tended to prevent the defendant being ſur- 
prized, and ought not to be taken advan- 
tage of by thoſe who cauſe the whole de 

lay, 2. Burr. 660. 


The Queen againſt Collingwood. | 
JT was an inditment, and conceived thus: . Turat, Cc. To poſuade an 
« prefentant, quod T. C. nuper, &c. exiſtens perſona male apprentice to 


« diſpeſitionis ac non intendens victum ſuum per labores haneftos 
| © querere, ſed machinans et intendens ſervientes et apprenticios 


Born 
cganft 
Boo rn. 


w_—— 


Caſe 385. 


embezzle his 
maſter's goods is 
an indictable of- 


« honeftorum civium et inhabitant. civ. LONDON. in moribus et flatu fence ; but the 
« ſuis pregravare et deſiruere, ipſe pred. T. C. viceſmo die ind: ment muſt 
« Martti, anno, "Sc. et diverſis aliis diebus tunc antea, apud poſitively awer, 


© LoNDoN, viz. in paroch. 


B. in warda de D. London, Wat be did take 


away the goods 


in conſequence of ſuch perſuaſion, —S, C. 3. Salk. 4. S. C. 2. Ld. Ray. 1116. Ante, 99- 182. 


; 2. Kk. 380. 12. Mod. 195. 


«& pred. 


Tun Quart 
againſt 
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* pred. quendam C. S. ſervientem et apprenticium cujuſdam R. T. 
« de LonDON, houſe-keeper, zllicit?, injuſtz, et nequiter 


Corpinewc0d d mpvit, ſeduxit, et allexit, ſexcent. Jeytnagint, duas virgatas panni 
valor. 
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2. Roll. Abr. 
79. K. 
| Keilway, 87. 


Ante, 99. 192. 
1. Salk. 380. 
&.C. 


2. Roll. Abr. 
* 


4 /anei, VOCAT. vi. lib. de bonis et catallis 
« prefat. R. T. extra pred. domum et pam ipſius R. illicit, 
« 7njuſte, et neguiter capere et aſportare. Et quod pred. T. C. 
« ditto xx. die, &c. anno, Ac. ſupradict. et diverſis & aliis diebus 
cc et vicibus, bona et catalla pred. a os .S. ſervient, et 
K gprenticio pred. R. T. adtunc et ibidem apud dict. paroch. 
« B. &c. illicite, injuſte, et nequiter, cepit, recepit, habuit, « ad 
« uſum proprium ipſius T. C. convertit, eodem T. C. adtunc et 
« gi/7is aliis diebus et vicibus bene ſcient. pred. C. S. fore ſervient. 
et apprenticium prefat. R. T. ad grave damnum — R. T. 
4 in malum exemplum amn. aliorum in conſimili caſu delinguentiun, 
« contra pacem doming regin. nunc coron. et dignitatem ſuam.” 


After conviction, ſeveral exceptions were taken by Moy. 
TAGUE : 

FirxsT, That it was not directly ſaid that the apprentice did 
actually take away the goods, but only that the defendant did 
intice him to take them away, and did receive them from him; 
which is a ſtrong argument indeed that they were taken away, 
but no direct poſitive charge, as the fact ought: to be laid in an 
indictment. And for this he relied on the — of The Queen v. 
Daniell (a). | 


SeconDLy, It is not ſaid where the houſe and ſhop of R. T. 
is, and by conſequence no venue where the ſuppoſed taking by the 
apprentice was. 


Pex Curxtam. The indictment in the caſe of The Quern 


v. Daniell went upon two points; the one was, for ſeducing an 


apprentice from his maſter ; the other, for perſuading him to take 
away his goods. As to the firſt, which was the only point in 
judgment, we held the offence not indictable (b), and there was no 
venue laid for the ſecond. | 


And THEY ALL WERE OF OPIN1ON, that the charge ought to 
be direR, and not argumentative ; and that it was not h to 
lay an inticement, without an act done. in purſuance of it. You 
ſhew here a ſpecial matter, viz. that the received them, 
but do not- ſhew that they were taken away ; and if this were 


felony, as you here ſhew it, the defendant would only be acceſſary, 
and that 
indeed 


could not be without a principal fact committed. Here 
you might have Sad bon as 4 principal, for he who 
perſuades another to commit @ treſpaſs is a Lr and the 


2 of the apprentice here is the taking of endant; but 
you do not ſhew where that was. 
(a) Ante, 99. 101. 182. ſervant from his ſervice, Hart v. Aldridge, 
(% But an action of rre{paſs Ties by a Cowp. 5% + | 
qaſter for ſeducing hes jcarn-ymar or other | 


And 
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And PER OMNEs, It cannot be maintained. But Tux CourT Tar dre 
gave them time till next Term to ſee to maintain it (a). | on VE 
ts) Judgment was given for the defendant upon the firſt exception, 2. Ld. Ray. 
1118. 3. C. 3. Salk. 42. 0 » 
[ 290 ] 

Clerk againſt Withers. Caſe 386. 
TK CASE was thus: F. Dives, as adminiſtrator of J. Dives, If 4. obtain a 
I recovered three hundred and three pounds againſt Clert, upon judgment a- 
a bond to his inteſtate, upon judgment by default in the common * 3 = 
pleas, and ſued out a fiers factas 3 of Trinity Term, in the firſt a 
of Queen Anne, returnable tres Mich. directed to THE the ſheriff takes 
$HERIFFSoOf LonDoN, which was delivered tothe ſheriff on the firſt the goods of g. 
of Auguſt in the ſame . who, on the ſame firſt of Auguſt, ſeized oye map 
to the value. F. Dives, the adminiſtrator, died on the ninth . 
of Sept 


ember following. The ſheriff returned the ſeizure to the nd 1 
value, ſed remanent, &c. pro defestu emptorum. On the twenty- die after ſuch 
ninth of September the ſheriff was removed, and another put in. _— and the 
The plaintiff Clerk now ſued ſcire facias againſt the then ſheriff for . — 8 
reſtitution of his goods, and upon demurrer judgment was given , ſals, the ſuo- 
againſt the ine coart of commen plens, eee ſheriff 
a writ of error. may compel his 


And now, the caſe having been twice ſolemnly argued at the bar, fel: 1 By 
THE CovRT ſeriarim affirmed the judgment. LET ore B. 


cannot ſ 

At the bar three points were inſiſted on for the plaintiff in error: ſcire . 
Fixs r, That in this caſe the property remained ſtill in him. — 
SECONDLY, That his proper remedy was a ſcire facias, — Foun 4 das 


TriRDLyY, That the defendant's plea, viz. that he was bound not abate the 
to ſell the goods, and compellable fo to do by a diftringas nufer en. 
vicecomitem, was not a good plea. S. C. 1. Salk, 


And two things were ſaid to be conſiderable in THE FIRST 5. C. 11. Mod. 
POINT, v1z. the death of the inteſtate's adminiſtrator before ſale, and 34- | 
likewiſe the removal of the ſheriff and his return. It is not to be 3- C. Holt, 303, 
controverted, but that if a man bas judgment, and ſues out a fiert *c , IA Ray 
facias, and goods are ſeized, and then the plaintiff dies, the ſheriff 1092. 8 
is bound to ſell, and give tae money to his executor or adminiſtra- Poſt. 291. 
tor; but here, as was urged, there is none that can ſue out proceſs 12. Mod. 604, 
to compel the ſheriff to ſell, or to perfect this inchoate execution, © R. 30. 
becauſe none is privy to the adminiſtrator; tor his own executor 8 
cannot do it, becauſe it was in auter droit, and the adminiſtrators x. Com. Dig. 

de benis non are not privy to the plaintiff, but immediately from © Adminiftra- 
the firſt inteſtate :' and for this reaſon it was, that ſuch an admini- ton“ (O.). 
ſtrator could not, at common law, fue execution upon a judgment *: — 
obtained by the executor or adminiſtrator of his inteitate (a) ; (c. 6). (C. .). 
a miſchief which is remedied by the ſtatute of 17. Car. 2. c. 8. and 
now were an executor or adminiſtrator has judgment after verdit?, 


and dies before execution ſued out, the adminiftrator de bonis non 
(=) See Yelv. 83. Cro. Jac. 4. 
oy 
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mr may ſue out execution; but that ſtatute extends not to this caſe; 

— being by 22 Beſides, that ſtatute enables them to revive ſuch 

rns, judgment by ſcire facies, but takes no care to perfect executions 

; commenced only, but not perfected, And the ſeizure by the 
ſheriff does not alter the nature of the debt, but it remains ſtill a 

® [ 291 ] choſe in“ ation, and of the nature of the bond on which the firſt 

| ſuit was. And then it is as if no execution had been ſued ; in 

which caſe the adminiftrator de bonis non cannot ſue out execu- 

tion, even by ſcire facias upon the ſtatute ; therefore the pro- 

remains in the plaintiff, And if the ſheriff be not compel- 

to ſell by proceſs at the ſuit of this adminiſtrator, ſurely he 

cannot ſell at all; for it would be very odd to ſay, that it ſhall be 

at the election of the ſheriff whether he will ſell or not. This is not 

| like the cafe of Harriſon v. Bowden (a), where an executor had 

judgment, and afterwards took out an elegit, and died inteſtate be- 

fore the debt was levied, and it was held, that the adminiſtrator 4. 

_bonis non ſhould have the benefit of it; for there was a complete 

2. Co. 208. execution, which ought not to determine by the death of the exe- 


4 EL rx. Cutor inteſtate ; but here there was nothing complete, nor can the 
451. 457. 459, adminiſtrator take theſe goods in ſatisſaction of his debt. And 
639. none then has right to them but the plaintiff. An executor ſued 


2. Co. 96. an extent upon a ſtatute ſtaple (b), and the writ was returned 
A. 336. dc ſerved;“ but the plaintiff died inteſtate before a liberate ſued 
* 1 out ; and it was held Curiam, againſt CROKE, Juſtice, that 
* the adminiſtrator de bonis non could not proceed upon this execu- 
tion, he being not privy to the executor who ſued out the extent: 

fo in the principal caſe : and the like privity is neceſſary to 

have a vendition exponas as to a liberate. "The general property 

of the goods muſt continue in the defendant; for the ſheriff has it 

not; for by a grant of © all his goods” theſe would not paſs, nor 

_ would they be torfcited by a felony or outlawry of the ſheriff, as his 

own goods would be: and he only has a power to ſell then, as a 

commiſſioner of bankruptcy has to ſell the goods of the bankrupt; 

and his having them in poſſeſſion enlarges not his property (c). 

The property is not altered by the icizure (d); and it after 

the ſeizure the defendant had paid the money, he might have ta- 

ken his goods again without any grant to be made by the ſheriff; 

and er oc? Bo azainſt the ſheriff for detaining the goods 

-—, * after ſuch payment. Indeed, the ſpecial property may be in the 
2 7 ſheriff for his ſafety (e). He may bring trever for ſuch goods 
hy _ againſt a ſtranger ( f ), as a carrier may tor goods given to himto 
carry (g); and the reaſon in both caſes is the fame, viz. for their 

ſafety, they being both anſwerable over to the general owners (5) 

> in execution periſh without default of the ſheriff, it is tue 

loſs of the defendant (i), which ſhews the property to be in him; 


(a) 1. Sid. 29. (/ ) Wilbraham v. Snow, 1. Mod. 30. 

(6) Cleve v. Vere, Cro. Car. 456. S. C. 2. Saund. 47. S. C. 1. Sid. 438. 
S. C. x. Jones, 385. S. 8 * 282, S. C. 1. Vent. 52. 

(e) | ). 

(s) Dyer, 99.—8ee alſo Ayre v. (5) See Helliday v. Camfel and White, 
Alden, Yelv. 44. S. C. Moor, 757. * Rep. 658. 


(] See 1. Vent. 52. 2. Saund. 47. 


, for 


ay 
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for if it were not, Why ſhould it be his loſs ? And it was urged, Crrnm 
that the party could be ſued de novo for this debt by the adminiftra- 2 
tor 4e bonis non ; and therefore he ought to have his goods again, Wenn. 
that he may not. be twice charged. e party isnotdiſcharged by = 
the ſheriff's return, that he ſeized goods to the value; nor is 
the ſheriff by ſuch return chargeable, for the ſheriff has done but 
his du a). There will be no inconvenience in reſtoring 
thoſe goods, for here were laches on the other ſide, for they might 
have taken an affignment of the goods immediately upon the fei- 
zure. And he quoted the caſe of Ayre u. Alden (Y), that a ſheriff - % [ 292 1 
after amoval cannot fell (c). And this is a very proper remedy 92 
for the plaintiff, for the ſheriff's return of ſeizure- of the 2 
and that remanent pro defectu emptorum is enough to ground a ſcire* 
factas upon. F | | 4 
ued fuit conceſſum, if the execution were determined by the 
* of Jo dk Fee od « 4 5 
RAYMOND contra. The defendant is diſcharged by this ſeizure to 
the value ofthe debt, mw therefore 2 no reaſon that he ſhould | 
ve his goods again. At common law his goods were ſo bound by M4 
— teſte of the fort facias, that he could not afterwards alter — 4 
perty of them (4); but now, as toa ſtranger, it has not that opera- 
tion. In the caſe of Smalcombe v. Crofſe, in Michaelmas Term, in the 1. Salk. 320; 
ninth year of William the Third (e), there were two executions, 323. | 
one teſted before the other; the laſt was firſt delivered to the ſheriff; 1 42s 
and it was held, that the ſheriff ought to execuce that which was Ce. 0.5% 
firſt delivered to him, but that if he execute the laſt the execution is 487. ws 
and the party has his remedy againſt the ſheriff; but that as to 
e party himſelf, his goods are bound by the tete. If the ſheriff 
ſeize to the value of the debt, the defendant is diſcharged ( Fs 
though the ſheriff do not ſatisfy the plaintiff ; and the plaintiff 
not ſue out àa new execution; for the ſheriff, by the ſeizure, 2. Saund. 47. 
omes liable to him (g. If the ſheriff will not make a return, 345- 
it is a contempt of the Court, for which they will deal with him (+); „ Sig. 438. - 
and if he return the truth, the proper remedy is a diſtringas nuper , vent pay 
vicecomitem (i). By the caſe of Wilbram'v. Snow (K), the 1. Lev. 232. 
ſheriff, after his office is determined, may fell by a venditions 1. Mod. 132. 30, 
exponas, In Thorowgqed's Caſe (1), execution was ſued out, and ——- 


(s) 2. Saund. 344. S. C. Carth. 419.—See alſo 2. Bac. Abr. 
(b) Yelv. 44 Moor, 757. 1. Roll, 456. 4. Bac. Abr. 460. 4. Com. Dig. 
Abr. * 308. Viner's Abr. A. 2. 


(e) But the whole Court were of a pl. 18. (Q. a. 2.). pl. 14. Time“? 

contrary opinion, and it was decided, in (A. 3. pl. 6.). 2. Term Rep. 729. 

this caſe of Ayre v. Alden, as reported 4. Term Rep. 409. 

by Croke, that goods ſeized under a fieri (J) 2. Roll. Rep. 57. 

- facias may be ſold by the ſheriff after he is (g) See ſame point Year-Book 

out of his office, without a venditiani expo- 20. Hen. 6, pl. 24. | 3 

nas, Cro. Jac. 73. b 

| (4) x. Leon. 304. Cro. Eliz. 174. (i) Year-Fook 43) Hen, 4 36. & 
(% Comy. Rep. 34. S. C. 5. Mod, 376. Fitz. Abr. Proceſs, 389. 5 

S. C. Holt, 303. S. C. 12. Mod. 146. (4) 2. Saund. | 

. C. . Salk. 320. S. C. 3. Salk. 159. (0 Nox, 73. 


$26 


— 
228 


1148. 
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ſeized after the party died, and it was doubted what ſhdulg 
done with the goods, and ruled that they ſhould be brought into 
court. The ſheriff by ſrizure gains a property, and is anſwer. 
able for reſcaus and other caſualties. He may have treſpaſs againſt 
the party himſelf (a), and trover (b). 

Hour, Chief Fuſtice. It is material who ought to have the 
goods; for if there be none who can make title to them by virtue 
of thts execution, the firſt owner ought to have reſtitution. If this 
had been before the ſtatute 17. Car. 2. c. 8. he ſhould, it ſeems, 
have them back ; fo the doubt is, Whether he will bring this caſe 
within the equity of that ſtatute ? The caſe of Harriſon v. Buy- 
den (c) does not come up to this, for the lands were actually 
extended and delivered before the adminiſtrator died, and notaing 
more remained to be done; but the very having adminiſtration 
de bonit non veſts it in him. The queſtion here is, Whether the 
adminiſtrator de bonts non can purſue this inchoate execution by a 
arftringas ' wicecomes ; and if he cannot do that, it wi 
neceſſarily follow that there ought to be reſtitution, It is true, i 
goods, ® to the value of the debt, be ſeized, though the writ be 
not returned, that diſcharges the defendaat, unleſs the execution be 
afterwards avoided ; ſo that the ſeizure, as long as it continues, is 
a ſufficient bar, Suppoſe then it cannot be carried on for want of 


- privity, for he might have begun again before the ſtatute of 
17. Car. 2. c. 8. if there had been a verdict, it might well be 


within the reaſon of that ſtatute. If the adminiſtrator had 
died before the ſeizure, would not the writ abate? If the ſheriff had 
fold, and before payment the adminiſtrator had died, ſhall not the 
adminiſtrator de honis non have debt againſt the ſhe:iff ? Surely he 
ſhall ; for now here is a new debt aritcs to the adminiſtrator, as he 
is adminiſtrator. It may be he has not privity enough to ſue proceſs; 


4. $alk. 12. 318. but he ſhall have debt, and compel the ſheriff to make a return in 
320. 322, 333- order to bring his action. A de taken on a fiert facias, and 


s. Keb. 257. 


8s. Purr. 25. 


lf 

a writ of error is brought, a ſuperſedeas come before ſale, 

— ſell, hes. 99-3 FCAT Roll. Abr. 291. be e 
After ſeizure, and a writ of error, and ſuperſedeas, a venditiont 
exponas thall go (4). If a ſheriff ſeize to the value, and 
return it, he is bound to find buyers, or elſe why ſhould a d;/trin- 
gas go againſt him to ſell them to the value F? for a diſtringas is a 
compuliory writ to ſell, at the value, upon pain of torfeiture of 
iflue : and if he be ſo compellable to ſell, Why ſhould not debt lie 


againſt him? If goods be reſcued from a theriff, he is not lia- 


ble (e); for it is not the reſcaus, but the return, that makes him lia» 
ble, that is, the return of ſeizing goods to the value; and therefore 


: 2 a | 
he ought ro ſeize a convenient quantity to enable him to return a 


ſeizure to the value with ſafety ; for the ſheriff, by his return, is 


charged to the value at all events, except by the act of God. 


-  PawELL, Fuſtice. It is clear by THE YEAR Book of Henry the 


Sieb (V), that if a ſheriff return that he has goods in his hands for 


(a) Cro. Eliz. 638. | (4) 5. Co. 90. Cro. Jac. 246. 

(% 1. Sid. 433. 2. Vent. 52. (e) Smith v. Martin, 2, Saund. 409, 
2. Saund. 47. (/1 34 En. 6, pl. 
. (c) 1. .d. 29, 5 4 


want 
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want of buyers, and is afterwards amoved, a diſtringas ſhall go to the Crrax 
new ſheriff to diſtrain the old ſheriff to ſell the goods, and give him _ <2-»# 
the money to bring it into court. If the goods were reſcued out of Wrrunate 
his hands, debt would lie againſt him; but if there be no default 
inſt him in not ſelling of the goods, it were hard if an action 
ſhould lie againſt him. It is true, by levying the goods, whether 
they be ſold or not, or a return be made or not, the defendant is 
diſcharged ; for if a new debt be brought againſt him, he may 
plead that it was raiſed by fiert facias. And ſurely the property by 
the execution is out of the defendant, whoſe goods they were ; but 
if by an accident the execution determine, he ſhall have them 
again: Who then has the general property in the interim? I 
cannot tell but it may be in abeyance. And he (aid, that the return 
did not make him liable to debt. If this were after verdict, the ſta- 
tute would have clearly helped it. | 


In THE 8ECOND ARGUMENT, for the plaintiff, three things 
were urged : . 

FirsT, That debt after ſuch a return as here, would not lie by 
an adminiſtrator de bonis non againſt the ſheriff. 


 *#SECONDLY, Not in any caſe, *[ 294] 


Tur, Though it were a choſe in action in right of the 
firſt inteſtate, yet in this caſe it would not be fo, | 


FixsT, If the action did lie by the adminiſtrator de bonis non, 
it muſt be upon the ſeiſin and return of the ſheriff ; but before 
the return was made, the adminiſtrator died, as appears by the 
record, and therefore the right of action never veſted in the firſt 
adminiſtrator ; and, it never having veſted in any under whom he 
may derive it, it is not ſuch a choſe in action as he can take the 
adrantage of, | 


SECONDLY, The ſheriff being a public officer, the Court will 
be tender of charging him with actions without an apparent default 
in him; for if he return cepi corpus et paratum habeo, and it appear 
to the Court that there is no default in him in not having him forth- 
coming, an action will not lie (a). And if a ſcire facias would not ha ve 
lain upon a judgment by the adminiſtrator of an executor, or the 
adminiſtrator of another, eh debt will not lie for him for want 
of privity (b). If a ſherift return that he has levied the money, he Vide x. Sid. 29. 
frall not be excuſed from debt, becauſe he might have paid it 79- 
over (c). Debt lies not againſt a ſheriff upon his return, when * pe? 
he does not miſbehave himſelf, It is a rule, that one ſhall never > Ke 32h. 
have an action for damages for a thing until he has a right to the x. Jo. 345. 
thing itſelf, In the caſe of Benſon v. Flower (d), Money in the ſhe- Cro. Car. 149, 
riff's hands was aſſigned by commiſſioners of bankrupt, aud held void, 1%. 187. 200. 
becauſe it was not the bankrupt's money; 4 fortiori in this caſe. 


(e) Cro. Jac. 514- 2. Roll. Rep. 57. (e) 2. Saund. 247. 8 
(#) See 1. Sid. 497. () Cro. Car. 176. 1. Jones, 215. 
8 THIRDLY, 


LY 


1 


. 


* 
* - 
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Cunt. Tump v, The ftatute of 17. Car. 2. e. 8. does not help this 
* 
bebo uno, 


caſe. The rule upon equitable conſtruction of a ſtatute is, that 
whatever is within the reaſon and equity of a ſtatute, though it be 
not expreſſed, ſhall be adjudged within the. remedy, as if actuall 


4 


expreſſed; as if ſeveral particulars be enumerated, and one of the 

- like reaſon and miſchief omitted, it {hall extend to it as much as ifit 
had been expreſſed: and the 17. Car. 2. c. 8. is calculated to a parti. 
ciilar purpoſe, that is, to give an adminiſtrator de bonis non an exe. 
cution upon a judgment obtained by an executor or adminiſtrator, 
that is, to Eve him the benefit of the judgment, which generally is 
not obtained without great charges and delay; but it had no 
regard to executions commenced, via. to ſave the benefit of them, 


Dux contra. A writ of fiert facias or capias ad ſatisfaciendum, 
needs no return to make it good, as an legit does, 2 an in- 
quiſition is neceſſary to be taken in that proceſs, which is not ſo in 

- the others (4). If goods be ſeized upon in the life-time of an admini- 

{trator, who dies before fale, the adminiſtrator de bonzs non ſhall have 
advantage of that execution; but the Book does not ſay how (h). The 
ſheriff may and ought to fell the goods without a venditioni expo. 
nas (c): belides, there is nobody in court to inform them that the 

party is dead; and if ſo, the Court ex eis ought to award a 


dend tioni exponas upon the return here made 3 that is, when the 


ſheriff informs the Court that he has commenced, but not perfected 


, U 295 ] the execution, Whether the Court will not command him to 


rfe& it? An adminiſtrator de bonzs non would have an action for a 
; ſale return againſt the ſheriff (d); and d fortror: will it be in ſuch 
caſe where the ſheriff charges himſelf with a duty to the firſt 
teſtator ; and that this general return does charge with a duty to 
© the firſt teſtator appears from this, that after ſuch/a return he can- 
not, upon venditioni exponas, return that he ſold for leſs. If indeed 
be had returned a ſpecia! ſcixuri, and mentioned the goods in parti- 
cular, and th r to be bona peritura, he may return upon the 
cular, and they ApPEar to d er y 
_ wvenditiont exponas that he fold for leſs than the debt (e). And 
though the words & after verdict“ be in the ſtatute of 1. Gyr. 2. 
c. 8. yet ſurely the ſtatute ſhall extend to other caſes than ſuch as 
are after verdit as if the judgment be by confeſſion; and this is 
ſuch a miſchief as the makers of that ſtatute meant to avoid, as 
- -appeers by the title and -preamble thereof. And for equitable 
conſtructions he quoted 27 Inf. 429. Bro. Bar, 50. Halt's 
-Placitorum, 23. Dyer, 186. Beſides, this writ is wrong in 
itſelf z for the therif may and ought to ſell the goods without a 
-wenditioni exponas. All the writ- ſuggeſts is, that he took the 
Y but it does not ſay that he had them at the time of 
4 t purchaſed; whereas it ſhould ſuggeſt, that they ſtill re- 
main in bis cuſtody. | 
"$$. Stconmiy, They do not tell what the goods are, that, in caſe 
there be judgment, execution may be thereupon. | 
| (« een“ (F. 1. Mod. 
I 6 2 8 8 — 0 Git. Ex. 24. 
+ (0. 1. Ro Abr. $93. 4. Com. Dig. : 
gation” (C. 5.) 


9 


Hol r, 


"= 
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Hor r, Chief Juſtice. As to the fault in the writ;/in,not ſug} Ceram, 
geſting that the goods. remaited in his hangs, it might be fatal, if _ 4x9? , 
it were not helped by your ples, viz. that you are compellable to ſell Nin 
them by a dy/tringas, & c. which admits that you have them.— THE 
GREAT QUESTION is, Whether the ſhetiff by actual ſeizure has 
not veſted ſuch an actual tight in the adminiſtrator, that, in caſe he © 
had died, the other might have had an action ? If he had fold the 
goods, and, before payment, the adminiſtcator had died, yet by that 
there is ſuch a right in the adminiſtrator 3 and that 
right goes to the ſecond adminiſtrator, who repreſents the inteſtate 
in whoſe right the firſt adminiſtrator had it: The ſheriff out of 
office may ſell without a venditi#ki exponas, otherwiſe why ſhould a 
iifringas go to the new ſheriff to command the old ſheriff to ſell ? 
ere are two forts of diſtringas nuper. vicecom. ; the one; accor- 
ding to the ſtatute of 34. Hen. 6. to command the old ſheriff to 


ſell, and bring the money into court (a); the other to * $224 4 * 
. ow 


him to ſell; and to deliver the money to the new ſheriff. | 
this di ringas does not give him an authority to ſell, but is com- 
pulſive upon him to ſell 3 and if he do not, he forfeits iſſues totes 
quoties, When the ſheriff returns, “ ſeizure ad yalentiam,”? 
and © remanent pro deſectu emptorum, that is only that the law 
gives him a convenient time to ſell; and if he continue in his office, 
2 venditioni_ exponas ſhall go; and if he be out of his office, a 
diflringas nuper vicecom. goes to the new ſheriff to diſtrain the old 
ſheriff to ſell; &c. as is ſaid before. Now then when he has re- 


turned a ſeizure to the value, and * that he is compellable to ſell un- s C 296 } | 


der penalty of forfeiting ifſues, it is an immediate charge upon him 
even to the value of the goods. It is true, it is a good return for 
him to the firſt eri futias that he has ſeized to value; and that 
they remain in his hands for want of buyers; for he has convenient 
time to ſell; but he ſhall not always keep them in his hands for 
want of buyers 3 for he cannot return upon a 22 that the 
goods remain in his hands for want of buyers: If they be periſh- 
2ble goods, or the act of God intervene, he may plead that as a 
teaſon for felling them at an under rate; and for leſs than the value 


of the debt. A ſcirefacias iſſued againſt a ſheriff upon a return of 2. Keb. 759. 


goods feized to the value of the debt, and he pleaded a 'reſcous, 821. 
r 3 
Mildnidy v. Smith (+); that debt Ties againſt him upon fueh [ern 23% 3165 
returned, after the goods are reſcued from bim. What is tte 556. 566. 
it of the action? Not the reſcous; but the ſheriff's having goods Mo. 468. 
to the value. Then it is hard to fay, that the ſheriff-is not Godb. 276. 
to the adminiftrator ; and if fo; there is no colour for this ſcite 
faclat, But to the equity of the ſt#tute of 1). Car. 2. ei 8. 
where the ſtatate makes the diſtinction of a verdict; it is hard to 
carty it farther; but this does not appear} on the ſeire faciaꝶj to 
dave been after verdict; for it was only faid; that the action Ws 
brought by the adminiſtrator, in which taliter proceſſum fuit, that 
(„ Nn, x64. Theſaur. Brevium, (')) 
. (c) 2. Sand. % 3. 
Vor. VI. D d de 


L 3 


Crxrnx 


Wirt. 


5 Mod. 384. 
Poſt. 298. 


10. Mod. 413. 
Ld. Ray. 1052. 
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he obtained judgment. If this had appeared to have 
after verdict, —— all doubt the ſtatute would have — 
it, ſince an adminiſtrator de bonis non may thereby commence an 
execution upon à judgment by a prior executor, &c, d fortiori he 
may perfect an execution commenced by him : and though you ſay 
that the writ is bad, in not mentioning the goods in particular of 
which reſtitutionis demanded, ſurely that is not ſo; for if goods be 
taken in execution, and, before ſale, judgment be reverſed, there 
ſhall be a torit of reffitution without particularizing (a). And 
as to the ſtatute of Fe/tminſter the Second de Religiofis, being 
_—Y equity, there the — — default“ is a default in court; 
not y not appearing, but alſo in not pleading, or pleading 
faintly, c. by collufion. Suppoſe a tenant in tail ſu law 
and die, the iſſue may falſify this, that is, he ſhall not falſify the 
very point tried, but he ſhall ſay, that his anceſtor might have 
given ſuch and ſuch evidence in maintenance of his title, and 
omitted to do it: and if a writ of entry in the pet be brought, and 
the iflue is, whether J. S. died ſeiſed or not, and it is foun againſt 
t hedid 


the tenant in tail, his iſſue after him ſhall not come and ſay, tha 


not die ſeiſed; but he may come and ſay, that ſuch evidence might 
have been given in maintenance of the title. If the goods 
could be reſfored here, the ſcire facias would be very proper, and 
need not be more ſpecial than the ſheriff's return is on which it is 
grounded (5) : and no doubt, if the had been fold, the 
adminiftrator might have an action for the money ; but whether it 
conſiderable. 


will lie upon his having goods to the value, is 


* PowELL, Fuftice. This is a new caſe ; but, if this writ be 
proper and reaſonable, its novelty is no exception to it, for there is 
a time for every thing to begin. D 
the ſheriff in right ot the original plaintiff, the defendant ought to 
homg, the goods agua. If this had been detinue, the goods muſt 
have been particularly mentioned; but it may well be, that this 


ſcire facias ought not to vary from the return. If it be not after 


verdit, it cannot be within the equity of 17. Car. 2. c. 8. nor is 


it like the caſes upon the fatute of Religiofts ; for there the fraud 


is the. thing deſigned to be prevented: and the caſe quoted out of 
Hale's Pleas of the Crown is 1 an equitable couſtruction of 
the ſtatute of 25. Edu. 3. Petit Treaſon, but is within the letter 


of it; r ſo it ſeems to turn much upon the 


judgment in the caſe of Stiles v. Finch(c), where the ſheriff returnec 
aTeſcous, and the action was maintained againſt him. But I cannot 
tell whether the having the goods in his hands, or the fi 


them through his default to be carried from him by force, be they, 
of the action. He agreed that the uenditioni exponas and difiring: 
were not as powers or authorities to ſell, but c to do 


£ 
- 


_ Dig. © Flere” (2, Link: - 


© 4 — =—_ 


that which he had power, and ought to do before; for the ſheriff 
n % ro. Ear. 381. 
(5) Prac. Regiſter, 496. 3. C... 
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is bound to ſell ; but that muſt be in convenient time. But what cru 
ſticks with me is, that if ſuch an action will lie upon ſuch a return againf 
2s here, and the ſheriff ſell as ſoon as he can, and by caſualty can» W:iruznw 
not ſell to the value, whether he cannot plead this matter ? 


Now PER ToTAM CURIAM the judgment was affirmed. 


GovLD, Fuftice, It is plain, that the plaintiff, Clerk, is diſ- 
of the debt by the ſeizure of goods to the value, and may 
that matter in his diſcharge : if the money had been levied by 
ale, he might doit (a); and if the money be not levied, but goods to 1. Cro. 328. 
the value ſeized, he may plead that his goods ad valentiam, &c. were 1. Jo. 326. 
ſeized by virtue of a writ(5). Debt was brought upon a bond, in which OG 
two were jointly and ſeverally bound againſt one of the obligors, who © 339 
pleaded a = noe had againſt his co-obligor, and a fieri facias 
thereupon, and goods ſeized to the value,but no return made, and it 
was adjudged (c), that if the former action were againſt himſelf it 
had been a good plea, but the doubt was, becauſe it was againſt 
another, the ſheriff may ſell the goods, though out of his 
office, by virtue of the fier: facias, appears by the caſe of Ayre v. 
Alden (d); and then he may bring the money into court, and then 
it is to remain here until the adminiſtrator de bonis non ſhall come 
and take it. If a ſieri ſacias be ſued out, and the plaintiff die, and 1. Salk. 323. 
then the ſheriff levy the money, and bring it into court, it ſhall there 11. Mod. 34, 
remain until adminiftration ſued out, and then the adminiſtrator ſhall 
have it(e). So if a ſieri ſacias be ſued out, and the goods are ſeized, 
and the plaintiff die before ſale, and then the goods are fold, the | 
adminiſtrator ſhall have the money ; and it is no return to ſay, See Skinner, 
that the plaintiff is dead, for that does not abate the writ (J). 143- _—_ | 
Clere's Caſe (g) it is agreed, that if there be an extend; facias byan , 
adminiſtrator, and upon the return thereof a liberate iſſue in his life 
time, and he die ® before execution of the /iberate, yet the adminiſtra- ® [ 298 1 
tor de bonis non {hall have the benefit of it (5), Harriſon v. Bowden. 2. Sid. 29. 
So here the execution is executed in the life of the adminiſtrator ; Yelv. 33. 
and the fale, viz. the formal part, may be done by virtue of the 1. Ora. __ 
ſame writ. The ſheriff, by the levying of goods by a fieri facias, ln. #571 
3 he ſeizes the goods, gets a property in them againſt all perſons, Mo. 757. 
and may have treſpaſs againſt the true owner if he ſhould retake Cro. 73. 
them (1), and ſo he may have trover, as appears in the caſe of 3.09: $39. 
Wilbraham v. Snow (+), where EELYNGE, Chief Juſtice, held, phe 2 
that he gains a general property; but all the reſt ſay, it was only a 2. Ley 283. 
ſpecial property ſo as to ſell, &c. If the ſheriff had returned, that he 1. Sid. 438. 
levied tothe value ofa hundred pounds, he would thereby charge him- 1. Mod. 12. 30. 
(lf with ſo much money; and debt for ſo much would lie for the 28> . 
(a) Langdrew », Wallace, 3.Lut.g88. ' (.) Thorogood's Caſe, Ney, 73.,—See 345" =, 
(5) Mountney v. Andrews, Cro. Eliz. Vincent v. Dale, Dyer, 76. b. N 
237. Rook v Wümot, Cro. Elz. 5 
209. Atkinſon . Atkinſon, Cro. Eliz, (g) Cro. Eliz. 877. Cro. Jac. 327 
391, e (b) 1. Jones, 386.— See aiſo Harriſon 
* (5) Dilks* Caſe, Trinity Term, wv. Bowden, 3. Sid. 29. 
, bs. . Ca 63g. 


504. | 
. (9) Gr. Jac. 73» (Y) 2. Saund. 47. 1. Sid. 438. 1. Vent. 
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adminiftrator de bonis nen. This is not like the caſe put before 
of an extent ; for in that caſe there muft be @ /iberate, which is 
by award of the Court. fa ans; | 9: & 


Powys, Fuftice, accord. Executions are favoured in law, 
This execution is ſo far completed, that it is a veſting of the property 
in the ſheriff. The ſelling is but a formal part of the execution, 
and by the ſeizure and writ he has authority to fell ; and the 
venditiont exponas adds not to his authotity, but is to ſpur him on 
to ſell. The goods by the ſeizure, are in cuſtodid legis, The 


| Caſe of Harriſon v. Bowden (a) is ſtronger than this, where the 
| yo taking out of a-writ, of fer: facias is ſaid to be ſuch a veſting 
of the- goods 


in the adminiſtrator, as the adminiſtrator de bonzs nen 
may take adyantage of. And he relied on Therogoed's Caſe (5), 
Power, Fufice, accord. The plaintiff in this ſcire facit 
ſhall not have the goods again, becauſe the execution was exccuted 
in the former adminiſtrator*s life-time, and his death ſhall not abate 
the writ. ' How it would have been if it had not been exe- 
cuted in the patty'slife-time | ſhall not fay. Execution is anentire 
thing; and therefore where a ſheriff levies goods, and, while they 
remain in his hands for fate, a new ſheriff is choſe, he who begun 


| the execution ſhall go on with it, and ſel] the goods, and not deliver 
them over to the new ſhetiff, who is the officer of the Court. 


'The reaſon is, that execution is one entire thing (c), and therefore 
where it * it ſhall end; and that is the reaſon that a 
faperſeteas, execution begun, ſhall not ſuperſede it upon a 
writ of error, becauſe it is an execution from the firſt levying of 


te goods; and not like the cafe of an extend; facias, becauſe the 


extent 18 only a ſeizure into the King's hands, and there muſt be ano- 
ther award of the Court, viz. a liberate to deliver them over to the 
plaintiff; and it has been held, for that reafon, that an adminiſtrator 


dt bonts non ſhall not have the liberate, for there was ſomething fur- 
ter to be done by the Court in that which was not done in the ad- 


miniſtratorꝰs life-time, but here nothing is to be done. The venditiont 
expenat is not of neceſſity, nor does it give to the ſheriff authority 


to ſell, but ſerves only to quicken the ſheriff to do his duty. 


| * 1299 Jt may be aſked, what ſhall become of the money? for he is 


e x * 2 9 » 


teceive it. True, the money muſt be brought into court, and 
remain there as money er der N dead perſon, and to be 


- | £ to it. 1 f FT ad . 


commanded to have the money in court, 2nd yet here 1s none to 
delivered out to fuch as 'the Court be appriſed to de entitled 


Hon r, Chief Fuftice, accordant. After ſeizure of goods, there i 


| nothing more to be done by the ſheriff to the plaintiff ; although 


if he were to ſell the goods, and deliver the money to the plaintiff, 

it would be well; yet the words the writ are, « that he 

« levy money, and bring it into court; and that may be done 
82 n (c Year-Book 34. Hen. 6. pl 36+ 
Ney, 73.—See alſo Dyer, 76. {© 344.949 th 

go | F notwithſtanding 
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notwithſtanding the plaintiff's death; therefore he having nothing 


further to do with the plaintiff but to execute the writ, he may, 
notwithſtanding the death, do it.—In the next place, it is true, 
after he has ſeized goods to the value of the debt, though he be 


out of office, yet he is bound to make ſale of the goods, and to ? 


make a return; and when he has made a return of a ſeizure of the 


J. Keb. 397. 
Vide Ante, 2975 


and that they remain in his hands for want of buyers, that is 252, 


not a diſcharge of the command of the writ, but only an excuſe 
that he has not the money; and he is compellable by law to bring 
it in, and though a venditioni exponas does lie, yet a diſiringas i$ 
the proper remedy. And there are two ſorts of diſtringas nuper 
vicecom. before mentioned (a); the one adi/tringas to thenewſheriff 
to diſtrain the old one to (ell the goods, and bring the money into 
court; the other to diſtrain bim to ſell, ct denar. inde provententes, 
to deliver to the new ſheriff to bring into court. Now if a 
diſtringas lies for the new ſheriff to compel the old ſheriff to ſell, 
that ſbews the old ſheriff has an authority to ſell by virtue of the 
farmer writ ; and that which commands the new ſheriff to diſtrain 
the old one to ſell, and bring in the money, is the moſt uſual (4), 
Now then ſince the ſheriff is compellable to fell, having ſeized the 
goods, what ſhould hinder in this caſe that he ſhould not ſell not- 
withſtanding the plaintiff's death; for the writ is as forcible and 
compeliable upon them to levy and bring in the money as if the 
plaintiff had lived, The ſheriff after ſeizure is bound to the value 
of the goods. It is not to be ſuppoſed that he cannot ſell; for he is 
bound to ſell at all events. If the goods be worth the money that 
they are appraiſed at, and that he returns them of, it is not to be 
ſuppoſed he can want buyers; and he is not charged to the value 
that they ſhall happen to be ſold for, but to that value which he has 
returned; for if he return goods to value, and that they are 
reſoued from him, he ſhall anſwer to the value returned. So here he 
ſhall anſwer for the value returned, and not to the value that they 
were fold for, When he'\ſeizes the goods by virtue of the 
writ, the defendant is actually diſcharged, though they are not 
fold ; for the plaintiff muſt depend upon his execution, and rely 
upon that; and he has no farther remedy againſt the defendant, 


but altogether againſt the ſheriff ;. and the defendant havin 1. 1 


his goods upon an execution, * which the plaintiff himſelf h 


- 


[ 300 4 


chole, the gocds are in the cuſtody of the law, and the defendant, vent ty. 


diſcharged. The caſe of Cleve v. Fere (e) is not like: this: The 
plaintiff after a writ of cxtendi fucias dies, the ſheriff takes an 


inquiſition of the ſeizure into the king's hand, and then the admini- 


ſtrator d- bonis nen comes into chancery, and prays a liberate e, this 


* 


came in queſtion upon an ejectment brought by an adminiſtrator de * 2. Keb. 

benis non, and it was held, that the extent was void; for the writ was 255. g 
abated, and no matter whether the plaintiff died before the return 2.Salk. 264. 322. 
of ſeizure, or after; becauſe no property is veſted in him by the Mod. 3. & + 


(s) ; See Year-Book. 34. Hew, 6... faur, Brey. ge. and the book called Brevia 68. 
3 liciali . : 


3 : | 
(e) Sec Raſtal's Entries, 264. The- (ce) Cro.Car.450.459. S. C. i. Jones, 385. 


149- 200. 
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Crzzz ſeizure, but that only is in order to gain a property by a liberats 
wart and there could be no liberate to 3 ſued the 4 becauſe he 
wurde is dead; and there is nomore reaſon for an adminiſtrator de bonis non to 
— have it, than if an executor had ſued a ſcire facias to have execution 
of a judgment, and before the return of the writ, had died, and the 
adminiſtrator de bonis non ſhould come for execution, which he could 
not have: but in this caſe there is no neceſſity for the plaintiff in 
the original action to come to the ſheriff for execution. But in 
caſe there be no act of the Court to be done, but an elegit ſued 
out, which commands the ſheriff to deliver the lands extended to 
the party, if there the executor or adminiſtrator die after the 
inquiſition, and before the delivery, in that caſe the death of the 
plaintiff ſhall not avoid the execution; and that appears by the 
caſe of Harriſon uv. Bowden (a), though not ſo very plain. 80 
the ſheriff ſeized the goods in the plaintiff's right as adminiſtrator, 
and by virtue thereof becomes reſponſible to him as adminiſtrator 
for the value which he himſelf has returned; and that right which 
he had, now comes to the adminiſtrator de bonis non; and there» 
fore when the execution is compleatly executed, and the 

brought into court, the adminiſtrator de bonis non may produce his 
adminiſtration, and the Court will thereupon let him take the 
money out of Court; and that is not by way of judgment. 
The ſheriff by the writ is to take goods, and ſell them in con- 
venient time: indeed the not ſelling is not ſuch a fault for which 

he may be amerced; but if a d:ffringas upon his return 
againſt him to THE CoRONERs, if he continue ſheriff, and % 
not ſell between the fee and the return of the di/tringas, he ſhall 
forfeit iſſues: and after goods once ſeized, no writ of error or 


ſuper ſedeas ſhall ſtay the ſale. 
And ſo the judgment was affirmed by THE Ww] OL Cour. 
(s) 2. Sid. 29. 
Caſe 387. 
[*301] * Cragger again Glover. 


If a prifener for NE who had been in priſon the eighth of November before for 
ES a debt under a hundred pounds, was afterwards in purſuance of 
an infolvens the late act of parliament, upon ſummons to the creditor at whoſe 
debtor's act, and ſuit he was in, diſcharged by the juſtices of peace, and afterwards 


| be afterwards was arreſted for a ſum above eight hundred pou 


taken aga; 

above —.— The doubt was upon the conſtruction of the ſtatute, Whether 
mentioned in ® he ſhould be held to ſpecial bail, or diſcharged upon common bail 
the act, he muſt | | 

find ſpecial bail. And upon a conference of all the other Judges, it was reſolved 
Vide ante, aa. he ſhould be held to ſpecial bail. The doubt aroſe upon the 
2. Salk. $21. words any debt. But then the PROVISO is, & that no perſon 
3. C. 545: .. © ſhall be diſcharged out of priſon by virtue of this act who ſhall 
Ray. x088. 8. C. 3. Salk. 56. S. C. 13. Mod. 36. 2. Ld. Ray. 383. 12. Mod. 3. 12. Mod. 573. 
2. 14. Ray. 1796. SIR. 1833. | | 
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« ſtand charged and indebted in above one hundred pounds to an 

« perſon. Now ſome would have this applied to the firſt diſ- 
charge, that is, the diſcharge by the juſtices of peace. But why 
not rather to the ſecond diſcharge, or equally to boch diſcharges ? 
for he who is diſcharged upon an appearance is diſcharged, and 
by this act power is given to diſcharge them, if they be taken 
again; and then the proviſo is, © that he ſhall not be diſcharged 
« if the debt be above one hundred pounds.” So no man is to 
be diſcharged by virtue of this act that is charged with a debt of 
above one h pounds at the ſuit of one perſon. And he 
who is now arreſted at the ſuit of one perſon is charged for a debt 
above one hundred pounds, therefore ſhall not be diſcharged by 
virtue of the act. As to the diſcharge upon common bail by 
virtue of the act, the Judges may do it as well as the juſtices of 


peace, 
The Queen againſt Macarty. 


Caaccra 
agcinf 


Crovaes.. 


Caſe 388. 


LoNDON, ? T* jurors for our lady the queen upon their oaths indment for 


to wit. 


reſent that Matthew Macarty, late of the pariſh cheating a per-. 


of St. Mary Le Bow, in the ward of Cheap in London aforeſaid, fon of hats by 
gentleman, and Arthur Fordenborough, late of the ſame place, making a falſe 


tleman, being greedy of diſhoneſt gain, and wickedly, falſly, 
Geceirfully, and maliciouſly intending to defraud Themas Choune 


| of Londbes, hiberdather, of divers ts goods tad merchendines 
uch a day, year, and place), together deceitfully bargained with 


f 

( aforeſaid Thomas Choune to barter, ſell, and exchange, a certain 
quantity of pretenſed wine, as good and true new wine of the 
kingdom of Portugal called New Liſbon wine, of him the faid 
Arthur Fordenborough, for a certain quantity of hats, of him the 
faid Thomas Choune, to the value of one hundred and eighteen 
Fong of good and lawful money of England: and upon the 

ing, fale, and exc aforeſaid, he the ſaid Arthur Forden- 
borough took upon himſelf to be a merchant of Londen, and to 
trade and merchandize as a merchant in wines of the kingdom of 
Portugal, and then and there perſonated a merchant of London, 
2s if he had been a true merchant of London, when in fact he the 
aforeſaid Arthur Fordenborough never was a merchant of London, 
nor did trade or merchandize as a merchant in wines of the king - 
dom of Portugal, or in any wine whatſoever as a merchant; and 
2 the bartering, ſale, and exchange aforeſaid, he the aforeſaid 

bew Macarty took upon himſelf to be a broker of London, 
and did then and there perſonate a broker of- London as if he was 


a true broker of London, when in fact he the aforeſaid Matthew 


Macarty, at the time of the bartering, ſale, and bargaining afore- 
aid, or at any time afterwards, was not a broker of London; and 
the aforeſaid Thomas Choune, giving credit to the ſaid fictitious 
aſſumptions, perſonatings, and deceits, did then and there barter, 
ſell, and ex to the aforeſaid Arthur Fordenborough, and 
did deliver to him the ſaid Matthew Macarty, as the broker be- 

| Dd4 tween 
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Tyr dir tween the aforeſaid Thomas Chenne and Arthur Fordenborou vgh 
agent for the uſe of him the ſaid Arthur Fordenborough, a certain quan- 
Mitcanry. £- | tity” of _ of the value of one hundred: and eighteen pounds, for 


eads of the pretenſed wine aforeſaid ; and that the 
aforeſaid bew Macarty and Arthur Rerdenboveugh, upon the 
bartering, bargaining, and ſale aforeſaid, did affirm that'the afore- 
faid pretenſed wine was true new wine ; of the kingdom of Portu- 
al called New Liſbon wines, and was the wine of the aforeſaid 
Tender Fordenbordugh, when in fact the aforeſaid pretenſed wine 
was not wine of the kingdom of  Portugat, nor was it drinkable 
” or wholeſome, nor was it the wine of the aforeſaid Arthur For. 
denboreugh, to the great deceit and damage of him the faid The- 
mas Chowne, and in contempt of the ſaid lady the now queen, and 
of her laws, and againſt the peacę of the faid lady the now queen, 

her crown and dignity, &c. 


Cake 389 ", I's Queen a; 3 0120 Macerty : and Others. 


1 rwo men un- JNDICTMEN: [© was 2gainſt them for an impoſition put upon 
the Proſecutor, and cheating him in a pareel of pretended Port 


— wine. 

8 | Upon evidence the fi w was, that one of the defendants, Pre 
change 5 — tending himſelf to be a prater, and the other a Portugueſe tine. 
which they af- merchant, came to the proſecutor being a batter, and would bar- 


firm to be New pain with him. for a parcel of hats, proffered him a parcel of 
2 — ortugueſe wine in | exchange, and upon this prevailed with him 
2 4 


1 vr be come and taſte the Cad wine, which in truth was bu fa 
truth the liquor Beer mixed with vinzgar, which notwiz fanding the defen 

was, to the affirmed to be Por tg eſe wine ; and hercupop a bargain was 
knowkdge, on- ſtruck, and hats to tie value of one hundred and eighteen pounds 


As . delirefed! for o many pipes of tae faid pretended wiue. 


never, it is an And here the proſecutor was the only witneſs, and he: was 
ind.Qable of- allowed for a good witneſs by HoLT, Chief Juſtiec, becauſe it 

i was a cheat put upon his whey Bos and he compared it to Paris's 
8. C. 2. Ld Caſe, in 1. Cid. 431. where, if the recognizance had been forged, 
Ray. 1179- the party himſelf could not be a | wicnels, but may for a cheat put 


2 * upon himſelf. 


1 S:veral exceptions were taken to the indictment: 


311. 


| \ Hook. p. o. F sr, That it was laid, © that they deceirfully bargained to 
c 71. 44 harter, fell, and exchange, a cctain quantity ot pretended wine 
4- Com. Dig. « as good 454 true New Liſbon wine, c. whereas this is not 
5 wine, but all other liquor. It ſhould have been, that they — 
1.84. 437. tended this liquor to be New Liſbon wine, and pretending it to be 

2 Keb: $72. fuch wine did deccitfully bargain to bartet, &c. 

Hard. 33 . 


en SzcoxDLy, That it is laid, & that upon the bartering, ſelling, 


Stra. K 497. © © and exchanging * aforeſaid, 'he the aforeſaid Arthur Forden- 


ha rd, nes, Punt fuper Je to be a metchant of — 


W 


—_—  - 5 I TY 


- ww „ ar UW «PT t%* f 4 TT -3 
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dealing and merchandizing as a merchant in the wines of the Taz Qu2zy 
& ki of Portuga!, and then and there perſonated a merchant | 4x=f 

« of London at 4 * real — of Londqn, whereas in MOSABTY 
# truth, &c.“ and the aſſumpſit ſuper ſe is improper, for that was, 

he promiſed and not A => words © at 1 are alſo im- Ornzps. 

proper, for they ſignify but 1 ich is nonſenſe ; it ſhould have 

hom ac A « as if. R 0 | 
Tapi, It is laid guandam quantitatem vini, without Vide 1. Lutw, 
ſbewing what quantity, or of what price; for which vide 2. Lev. 465: 4566. | 
38. that the very ſum taken in uſury ought to be ſet down, and 

that it is not enough to fay that he took above the lawful uſe. oor þ 4 


6 It is 15 ſaid N. Ki defendants knew it not'to 
winez It © ys that vinum prefenſum was not 
vinum regni Barren and he Cited the 14 El of Henry 
the Sixth (a), and the caſe of Rex v. Foſter (b). e | 
HoLT, Chief Juſtice. The crime is not the ſelling one Ante, 42. 6t. 
thing for another, but here is 2 falſe token, the one pretending to be 105. 
a broker, and the ether a merchant, and a combination to cheat; 1. 
but the exceptiogs ſeem weighty. = 2. 445; 
And being moved again jn Hilary Term, iT was zip, tht 
ſuper ſe aſſumpſit eſſe mercatorem was well enough, and the at fi 
ns only ſurpluſage. | | 
But Hol r, Chief Fuftice, thought the firſt exception fatal, for 
vinum pretenſum may be verum vinum, and pretenſum is not the 
contrary of verum, but falſum. And where POWELL, Fuftice, ought 
1 and falſum to be the ſame, and quoted the ſtatute o 
intenance of pretenſed titles to prove his opinion, HoLT, Chief 
Tuflice, ſaid, in that very caſe, the title of the diſſeiſee, which withs 
out doubt is the true one, is called pretenſus titulus, which ſhews 
pretenſus and verus not to be contrary, | et 


Et adjournatur (c). 


for Tnx HEN, the Court ſaying 
the quantity was not neceſſary to be 
„and that there was enough ſet out 
the defendants to be cheats, 


Ray. 1184. 


7 


(a) 9. Hen. 6. 53. p. 37. 

16) Trinity Term, 11. Wall. 3. 

(e) The caſe was argued again in 
Faſter Term, the 4th of Arne, and in the 
Trinity Term following judgment was 


Ns 


12 


Scrimſhaw againſt Weſtby. 5 Caſe 390, 
ERKROR of a judgment in the common-pleas, where it was Error of — 
declared, that in conſideration that the plaintiff, at the inſtance Ten oi 
of the defendant, would buy for the defendant tanta pruna quant — heya 
mea parte poſſet, and bring them to Billin ate wharf in London, 2 many prunes - 
be the defendant agreed to pay him cight ſhillings a buſhel for blue 22 8 


8. C. LA. Ray. 1060. 
prunes, 


4 


Michaelmas Term, 3. Queen Anne, In B. R. 


Senna prunes, and fix ſhillings a buſhel for damſens; that hereupon 
_ ſuch and ſuch quantities end ee es 
rr. the place ready. to be delivered to the defendant, and tendered 
wdtem, and that defendant did not receive them. Judgment way 
given for the plaintiff in the common pleas. 
The error affigned was, that it was not averred that this was 
all he had, or could have bought. 


But ER CurIan, That need not have been ſaid. for fruit are 
Luna peritura, and to be fold immediately; and it was never the 
intent of the agreement that he ſhould ſtay the delivery until he could 
*[ 303] 7 er * all he could have bought. Beſides, if this was 
not all be bought or might have bought, as if he had bought 
any for others, that might have been inſiſted on at the trial, and 

upon 0x aſſampſit the plaintiff muſt have proved his declaration. 


And the judgment was affirmed, eſpecially it being after verdiQ, 


Caſe 391. 101 Villars againſt Cary. 
Error upon 8. ENOR OF JUDGMENT in THE PALACE COURT of . 
judgment in the i. minſfer. The plaintiff declared that the now-plaintiff be- 
palace court, came indebted to him by bond in the ſum of one hundred and ſeven 
&c. pounds per nomen F. F. Ficecom” Purbeck et Domini Buckingha- 
Vide ante, 223. me. | | 


7. Salk. 3. 8 
Tue defendant, without craving yer, pleads that he was truly 
indebted to wad) pang in ninety-two pounds five ſhillings and 
nine-pence, that by way of corrupt agreement for the for- 
bearance of that ſum for a year, this bond was given, &c. 


The plaintiff replies, that it was pro vero et juſto. debits, and 
traverſes the corrupt agreement. | 
To which defendant demurred ſpecially, for the replication did 
not ſhew how much the juſt debt was. | 


Sed non allocatur. For there is enough to induce the traverſe, 

and if it had been alledged, you could not have traverſed the 

inducement z and the declaration ſufficiently ſhews the debt (a). 

And if there be a juſt debt due, and a bond is given for the 

payment of it with unlawful intereſt, it is uſury. 

Vide 2. Salk, Then 1T was OBJECTED, that the declaration was naught to 

437. fay, that the defendant became bound per namen et cognomen J. J. 

Vicccom Purbeck et Domini Buckinghamie, the Vicecom' Purbeck 

et Domini Buckinghamie being titles, and no names, nor can 

they be underſtood to be his ſurname, for then they ought not to 

be put in Latin: and if one will become bound in ſuch manner, 
me way to declare is by an alias dicteus. 


() x. Cro. 6og. Jones, 627. 
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vd Cur? ſaid to be the beſt way. But as to the objection in vn tus 
the declaration, if you would take advantage of it, you ſhould have «gain 
craved oyer (a). : | Cary. 
A THIRD OBJECTION was, that he declared ad damnum of 
two hundred pounds, and concludes, unde petit judicium et damna 
ſua pred. when it ſhould be damna occaſione detentionis debiti ſui ; 
and we are upon ſpecial demurrer, 

But PER CuxtAM, It is no fault of form. 


And let the debt be contrafted where it will, and bond given 
for it within the juriſdiction of an inferior court, that gives them 
juriſdiction. 

And the judgment was affirmed, 


(s) Ante, 233, 2. Salk, 658. 502, Hole v. Finch, a. WII. 398. 


Slater againſt May, Caſe 392. 
LonDon, E it remembered, that heretofore, to wit, in the nedaration we 
to wit. 9 — noo — 
ueen at Meſtminſier, came John Slater, adminiſtrator of all and during the ab- 
the rights, and credits which were Chriſtopher dar ftheexe.. 
Houlden's deceaſed, at the time of his death, by Thomas Moore his zent by the in. 
attorney, and b t into the court of the ſaid lady the queen teſtate. 
then there, his certain bill againſt John May, in the cuſtody of; p. ,cr. p. 
the marſhal, &c., of a plea of treſpaſs upon the caſe; and there 6. Mod. 304. 
are pledges of proſecuting, namely, John Doe and Richard Roe, 3. Salk. 23. 
which ſaid bill followeth in theſe words, that is to ſay, London, to K 4% 
wit, John Slater, adminifirator of all and ſingular d 
rights, and credits which were 9 Youlden's, ed, at 
the time of his death, complains of John May, in the cuſtody of = 
the marſhal of the Marſbalſea of the lady the queen, before the 
queen herſelf being, for that, to wit, that whereas the aforeſaid 
n May, on the twenty-third day of January, in the year of 
Lord one thouſand fix hundred and ninety-nine, at London, to 
wit, in the pariſh of St. Mary le Bow, in the ward of Cheap, was 
indebted to the faid Chriſtopher, in his life-time, in thirty pounds 
of lawful m of England, for ſo much money of the ſame 
Chriſtopher, in his life-time, by him the faid Chriſlepher, in his 
life-time, to the ſaid John May, at the ſpecial inſtance and requeſt 
of him the ſaid Fohn May, before that time lent and accommo- 
dated; and being ſo thereupon indebted, he the faid Jobn May, 
in conſideration thereof, afterwards, to wit, the fame day and 
pu aboyeſaid, at London aforeſaid, in the pariſh and ward afore- 
id, took upon himſelf, and then and there r promiſed the 
laid Chriſtopher, in his life-time, that he the ſaid John May would 
well and faithfully ſatisfy and pay the aforeſaid thirty pounds to 
the ſame Chriſtopher, when s he ſhould be thereunto 
requeſted; and whereas alſo the aforeſaid Fobn May afterwards, 
to 
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the pariſh and a aforeſaid, in conſideration thereof, took upon 
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takings aforeſaid, in form aforeſaid made, not regarding, but con- 
triving and fraudulently intending in this behalf craftily and ſubtilly 
to deceive and defraud the ſaid Chriſtopher, in his life-time, and 
the ſaid John Slater, after the death of the faid Chriſtopher, of the 

Letters ofadimi- faid ſeveral ſums of money (to which faid John Slater adminiſtra- 
aon ſet tion of all and ſingular che goods, rights, and credits, which were 
— the aforeſaid; Chriſtapher Youlden's, at the time of his death, with 
. n his will annexed, -for the uſe and benefit, and during the abſence 
n det Elizabeth. Hiitery, the executrix named in the faid will, by 
ö Thomas, by divine providence, archbiſhop of Canterbury, primate 
\ and metropulitan of all England, on the fifteenth day of Odloler, 
Aln the year of Our Lord one thouſand ſeven hundred and three, at 
. by atorcfaid, in the pariſh and ward aforeſaid, were in due 
form of law committed), hath not paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid Chriſtopher, in his life. 
time, or to the ſaid Jahn Slater, after the death of him the ſaid 
Chriſtopher, nor hath: hitherto, in any manner, contented them for 
the tame (although to do this, the aforeſaid Fohn May, by the 
faid Chriſtopher, in his life-time, and by the ſaid John Slater after 
the death of the ſaid 22 and the committing of the ad- 
miniſtration aforeſaid, at London aforeſaid, in the pariſh and ward 
aforelaid, was requeſted) ; but altugether refuſed to pay, or in any 
manner to ſatisfy the ſame unto the ſaid Ch /topber in his lite- 
time, and yet reſuſeth to pay them to the ſaid John Slater, to the 
damage of him the faid Jabn Slater of forty pounds: and there- 
upon he brings ſuit, &c. And the ſaid Febn Slater brings here 
into court the ſaid letters of adminiſtrauon aforeſaid of the ſaid 
archbiſhop, which teſtify the commiſiion of the adminiſtration 
aſoreſaid to the ſaid John Slater, in form aforeſaid, the date 
. whereof is the ſame day and year, in that behalf aboye-men- 


f 


And now at this day, to wit, Friday next after the morrow of 
the Holy Trinity in this fame Term, until which day the faid 
Nr May had leave to imparl to the aforeſaid bill, and then to 
R 


= 
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well the ſaid John Slater by his rg as the' ſaid Joby Serif 

May by Kab Gates hg Aer rr and the ſame John — 1 2 

defends the force and injury, When, &c. and ſaith that the de2 , 

claration aforeſaid, and the matter therein contained; are not ſuf. Demurrer to the 

ficient in the law for the ſaid John Slater to have and maintain cation. 

his ſaid action thereupon againſt him the faid John May; and that 

he hath no need, nor is bound by the law of the land, in any man- 

ner to anſwer the ſaid declaration, in manner'aforefaid declared: 

and this he is ready to verify: wherefore for defect of a ſufficient 

declaration in this behalf, the faid Jobn May prays judgment, if 

the ſaid John Slater ought to have his aid action againſt him the 

ſaid John 31ay, c. And for cauſes of demurrer in law in this 

behalf, the ſame — May, according to the form of the ſtatute 
y made and provided, ſheweth and pointeth out 


in ſuch caſe late 

to the Court here theſe cauſes following, to wit, that the decla- 

ration aforeſaid is altogether uncertain, / double, inſenſible, inſuffi- e 80 

cient in law, and wants form, &c. And the aforeſaid John Slater Joinder. : 

faith, that notwithſtanding any thing by the id Fob May aboye CES: 3 
A 


* 


alledged, the declaration aforeſaid of the ſaid Fohn' Slater ougt 
not to be quaſhed, becauſe he faith' that the declaration aforeſaid. 
and the matter in the ſame contained, are good and ſufficient ing 
the law for him the ſaid Jobi Slater to have and maintain his faid *** © 1 


5 © 3% 1%... 


of and concerning the premiſes aforeſaid, a day therefore is given x 
to the aforefaid parties before the lady the queen at Weſtminſter, - 
until —— day next after ——-— of hearing 8 Kann 
and concerning the ſaid premiſes, for that the Court of the faid OO. 
lady the queen here thereof not yet, &c. ” n 5 970 
Slater againf May. Cet 393. 


DEBT by an adminiſtrator durante ab/entid (a) of A. who is an In debt by an. 
executor, ſhewing, that adminiſtration was committed to him rrewrgs rt 

debita legis forma, without ſhewing that at the time of adminiſ- t muſt be 

tration committed he was abſent beyond ſea, or that the abſence mewn that the 

continued, aft ; 000 ; executor was ab 

S. C. 1. Salk. 42. S. C. 4. Salk. 23. S. C. 2. Ld. Ray. 1071. N. Lut. 102. _ . | 

Golaſb. 136. 4. Brown. 83. 1. Cro. 244. Cro. El. 662. Fitzg. 202. 257. Ld. Ray, 338. 409. Cg. 

685. 824. 1072. 1216. 2 
(a). For executors durante wiroritate, Yelv, 130 8. Co. 29. 5. Mod. 395. 

foe 1. Mod. 6a. 174. . Saund. 148. 2. Comb. 475. Nor te former Edition t dee 

Lev. 37. Cro. Car. 240. God. 104. alſo 1. Com. Dig. © Adminiſtration” (F.) 
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fares And pxR Curian, It is reaſonable THE OrxDixaxy ſhould 
apa have power to commit adminiſtration during abſence of an execu- 
tor beyond ſea, and ſuch adminiſtrator to be accountable to the 
executor ; and when they ſay, that it is debita legis forma durante 
abſentid, we muſt underſtand it an abſence the fea. Vile 
1. Lutw. 342. Clare v. Hedges. But the ſame caſe in 4. Mod. 14. 

is not law, nor agreeable to the ROLL. But ſurely it ou ht tobe 
averred that the abſence continues, according to Pigot's Caſe (a), 
and fo in cafe of an adminiſtrator pendente lite (), and ſo in all like 


caſes. 
And judgment was given for the defendant. 
(a) 5. Co. 29. (5) 3. Keb. #12. 
Caſe 394- Cholmley againft Veal. 


On a ſee fe QCIRE FACIAS againſt the bail, who plead no capias againſt 

ao coin 2 8 the principal. In replication @ capzas po forth —_ 
gun the  inventus returned upon it, which appeared to be gala rar air 

1 the judgment. 

eee * PexcetLy,. To charge the bail there ought to be 4 

2 capias legally ſued out (a); and this appearing to have been ſued 
wed out after out after the year, and no ſcrre 2 appearing, muſt be Wen 

the expiration upon as illegal. Ideo, Nc. raed wy] s Rep. 1283. Redman 

day from the v. Idle, &c. and 3. Keb. 671. 

going of te Hor r, Chief Fuftice. The plaintiff intitles himſelf to recover 


akhough the bail upon a breach of the recognizance, which is, that be 
— anſwer the condemnation, or render the principal at the 
appear. oper time; and the breach is affigned, and @ capias ſet forth to 
c. Holt, go. — — nd aommada and what need has he to take 
Sc. x Ld. A notice of a ſcire facias ? for the bail are ers to the 1 
2096. and cannot take advantage of error in it. re not bein 
— ſcire facias previous to the capias taken out after the year is at 


Allen, 12. Error at the beſt, of which bail cannot take advantage; and if it had 
1. Jones, 239. Actually appeared to us that there was no ſcire facias, I queſtion 
2. Lev. 19. ans Goda reaping e 
7. Saund. 299. available to the bail; but if it were actually void, ſtill it ou _— 

| > AN come on the dail's fide. The plaintiff, inintidling himſelf again dl ws 
4 37 340. never mentions any thing of the capias. You come and admit 

2. Salk. 599- NI RIAL ME PAS you Viz. the non- 
Ld. Ray. 156. r non rendering pgs veer 
23 Dis.” — you ſay that there was no capias, which is to ſa 

* ). time to r was not yet come: NT ei Kaz the pH 


do but to ſhew that there was @ capias. The capias which he 
*[ 305] 


(] Therefore the Court will ſet ade to that in which judgment is Ggned ag 


proceedings againſt bail, if the capias ad the principal Gawler v. Jolly, C. B. 
fetisfaciendum be , of a Term prior Mich. 29. Geo. 3. . H. BL Rep. 74 


ſhews 
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ſnews may be irregular; it 
it ill — you ſhew it fo. 


iff, and your plea is only an excuſe that there was no capias z 


be ſo; but we ſhall not intend Czotnrzr 


re is full title made for the 


VII. 


and the reaſon of it is, that I am not bound to render the principal 
until I know what execution the plaintiff will chuſe (a), whether 
he will chuſe to have his body, which he makes appear by ſuing 


a capias 3 for he might have ſued an elegit, or fiers facias. 
BY THE WHOLE CouRT judgment was given for the 


And 
plaintiff, 


12. Mod. Gor. 


If the defendant die after capias and before return of it, bail is 
diſcharged: per JoNEs, 1. Fo. 136. | 


(%) Ante, 257. 1. Jones, 139. Lutw. 1273. . WII 334. 2. Wil. 65. Dougl. 53. 


Thornborough againſt Whitacre. 


Caſe 395. 


ASSUMPESIT, That in conſideration of half a crown by the Ahr lies on 
plaintiff in hand paid to the defendant, he promiſed. to pay a promiſe to de- 
ſu 


two grains of rye upon I the twenty-ninth of March in 
* onday after, 


a year, four grains the next 


liver a grain of 
and ſo on by progreſ- Ad an — 2 


ſional arithmetick every Monday for a year; and non afſumpfit tional two 


pleaded, 


 Pzx Curian, upon motion: Let them go to trial; and thou 
this would amount to a vaſt quantity, yet the jury will confi 


: ins, in *y 
metical progref. 
fion, on every 
Monday during 


of the folly of the defendant, and give but reaſonable damages ** year z but 


againſt him (a). 


(a) This came before the Court on a 
demurrer to the declaration z and the 
Court was of opinion that the action 
would lie ; but the defendant, perceiving 
the opinion of the Court to be againſt 
him, offered the plaintiff his balf-crown 
and cofts, which was of, and ſo 
no judgment was given in the caſe. S. C. 
2. Ld. Ray. 1166.— In aſfumpfit to pay 
for a borſe a barley-corn a nail, doubling 


every nail, it was averred in the decla- - 


in every ſhoe, which, doubling every nail, 


Phips againſt Jackſon, x 


the jury may 

give ſuch da- 
came to 500 quarters of ; nd P'S. 
Hrvx, Chief Juſtice, directed the jury to Able 


give the value of the horſe in damages, . 
and they gave eight pounds; and held S. C. 2. Ld. Ray. 
James v. Morgan, 1. Lev. 111. 1164. | 
for a catching bargain ſhall not be taken S- C. 3. Salk. 9. 
advantage of, Lord Cheſterfield v. Janſen, 7+ Jo. 138. 
1. Wil. 295. and giving him the value 7+ Vent. 267. , 
of the horſe was giving him all that he 1. Keb. 56g. 


IF was pleaded in abatement, That tempore quo memoria non There are — 
extat all the clerks of the queen's CouRT OF EXCHEQUER ways of. pleads 
were privileged from being ſued elſewhere than in that court; and in privileges; 


Iſt, with a fre- 


that the defendant was deck to R. P. one of the barons of our fi f the wilt; 


exchequer aforeſaid. 


matter of fact. 2. Salk. 543. Ante, 26. 106. 114. t. Jones, 289. 1. Vent. 264. 


J. Mod. 106. Tidd's Prat. 51. 


and 2dly, as 2 
1. Ld. Ray. 336. 


And 
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ene | "And upon dennurrer, i 
agarfi — SoC + 
Jattvor. — There are une v of H FIR 


One is th go to me, kind at the trial, if the party Be a officer 

bf record, to ſhew it by producing the record ; if he be not an 

offer of tecord,' but is attendant to one of the barons; that muſs 
ol neceſſity be tried by a.jury, becauſe the gourt of Landen as 
a court, cannot take notice of it no more than we. 


2¹ The other /way is, if he be an officer on record, td | peaks x 
writ of privilege at the time of the PEEING! — no iſſue 
can bs joined upow I 


Jeamemorial And here the cuſtom is if pleaded, for tenpore que nan extat 
pleaded. memoria is _— and ſhould be cujus contrarii memoria non, 
Co. Lit. 315, &c. 
X a But he having . that he i is one of the & 1 of A BAROx, 
mud in inſiſting upon pti vil Nr 
*[ 106 1 ought to have e wh 


— * To which it was anſwered, that he did not.aver that be wa 
' Clerk to one of the barons of the queen's chequer, but de ſcaccaris 

Ante, 105. $0: rachael reſpond” oufler was awarded. 

Vide Mod. 

276. Ti 30. 83,” e 2 Ray./13. 35. $921 635. erg Fog. 86g. it. n 

3208, 1524. 156. | 


8 „ 3 Waldron, | 


A mifprifion WVrr oF ERKOR of a J tins the court” of colt 
the clerk in a pleas. The error aſſigned was, that the award of the writ 
— don. 5g of inquiry was, Ides praceptum oft vic London. 6d inguirat,” 
may be amend- in the fingular number, and ſo all along in the fongular number. 

ed in the king's The queſtion. was, Whether this be amendable in this court, ſo 
dench, and the as to ſave the defendant the 'coſts which he mult pay upon an 
Court will order pay 

Tux 2011. to amendment in the common -pteas? And the eafes of Lewſon v. 
be brought in. Redle/ton 92 and Fein x v. ny 4 were quoted for ſuch 
Ante, 270. 272- amendments here /emtris (c) was allowed. by fl 
* Court. 

Zut THz Count ſeemed to incline that they could not amend, 
Fre. v. „ eee e eee 


— | And in Hilary Term Trz Coun faid, it was only a miſtake of 
— tha Bette Reo Grants of FYEninfte?do"mike notice three 


(S.). are two ſheriffs in London 
-Comy. 580. | 
c fa) Cro. H. 677. 70g. ic) 2. Vet 255: 3 
O. N. 36. 8 . Riches, Cro. Eliz. 162, and Rea *- 
yon, Hob. go. 


; But 


nn. Bw -_ ca 0 einen 
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But becauſe the Court cannot amend without having ſomething en- 
toamend by, HoLT, Chief Juſtice, ordered the officer of the court _<g»f 
of common pleas to attend with THE ROLL in order to make the Wakogc. 


amendment. 


Woodcock agi Morgan. Caſe 398. 


DIT upon a bond, ſhewing that on ſuch a day the defendant be- In debt on bond 
came indebted to the plaintiff per /criptum ſuum obligatorium, . per jcriprum 
without ſhewing the date of the bond, or ſaying that it was ſealed , et 
and delivered. is fufmczent, 


. Without men- 
1 | 7 - tioning date 
| PER * Becoming indebted per ſcriptum obligatorium RE. 
is enough, 3 


3. Lev. 234. Cro. EE Z. 737. Cro. Jac. 420. Lutw. 1667. 7. Salk. 473. 4. Co. 65, Ld. Ray. 
336. 703. 1043. f 


But the plaint being, I oodcocſꝭ complains of Morgan, c. of a Debt on bond, 


« plea that he render to him ſixty pounds ef lawful money, &c.” 8 
without ſaying c which he owes to him and unjuſtly detains, &c.“ „ 02.26 


it was held ill. 1. Lev 150.224. 
1. Sid. 342. 
The Queen againſt Buck and Hale. Cafe 399. 


THE defendants were found guilty upon an indictment for a Affeſing and 
miſdemeanour, for that being collectors and aſſeſſors of the levying taxes 
public taxes in ſuch a'parith, they aſſeſſed and rated ſome at too vniaitly fr 
tigh a rate, and omitted to tax ſome others in their books, and yet ping + 1424 
|:vied the taxes upon them, and put the money in their own pock- gence, and 


ets, And now coming to receive judgment, puniſhable by 


MoxTAGve urged, that it being no offence” of an infamous 
nature, as perjury or forgery, nor againſt the publick, there ought 1. S 38. 


not to be any corporal puniſhment, as pillory. « omg $3- 79s 


PR CURIAm. It is an offence of dangerous conſzquence, ,,., 
and very pernicious to the Government, of very ill example, and l 
too much practiſed of late; for what greater diſcouragement can Cro. Jac. 65. 
were be to the people to pay their taxes freely, than to have Noy. 102. 
iuſtice and inequality of rates for the private advantage of ſome? * : 
and therefore this offence deſerves an exemplary puniſhment. 4 Tank Wa: 


And THEY WERE ADJUDGED to the pillory in the county * [ 307 ] 
where the fact was committed; and THE MARSHAL was ordered f 

to carry them down, and a writ was iflued to the ſheriff of the 

county to aſſiſt him in the execution. 


Vor. VI. E e The 
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Caſe 400. The Queen againſt The Inhabitants of the County of 


Ilts. | 


The tons [JPON debate on a motion for @ new trial, where the iſſue Was, 
_—_— Whether THE counTyY of Milts at large, or THE Town of 
pair of a high- + within the county, was obliged to repair the bridge of L. in 
way ; for they that county? an order of ſeffions, formerly made upon the inha- 
have vo jurif- bitants of L. to repair, was offered in evidence for the county at 
GiQtion but on the former trial; and rejected upon this reaſon, that the Juſtices of 
ee ben dn 2 evra 
Sc. 1 S 3% MENT» and none had been to warrant this order. 

S. C. 3. Salk. 381. S. C. Holt, 339. 12. Mod. 13. 198. Ld. Ray. 725. 792. $04. 856. 1175, ITY 
1169. 1. Bac. Abr. 329. | 


It was declared BY THE Cour, 


The admiſſion FinsT, That it is a good cauſe to grant a new trial, that the 
of bad, or the Judge who tried the cauſe over-ruled or admitted that which 
rejection of was no evidence, and that although the other party has a remedy 
— — a by bill of exception. 


for | 
a new trial. Comy. 601. 1. Peere Wms. 212. Stra. 642. 1105. 1142. LA. Ray. 62. 148. 139 
Ante, 18. 22.242. 5. Com. Dig. Pleader (R. 17.). 


Inhabitantscan- SECONDLY, That the inhabitants of the whole county cannot 
IRIS of their own, authority change the bridge or highway from one 
tides ac. place to another; for it cannot be without act of parliament (0). 


Tay avunty of THIRDLY, The county of common richt are bound to repait 
TINS public bridges; but a particular perſon, town, &c. may, for a ſpe- 
bridges. ET. cial cauſe, be bound to repair them, as by tenure, preſcription, 
. Salk. 2. &c. (5). | 

Vaugh. 341. Cro. Car. 266, 267. 


A private bridge FovkTHLY, If a private perſon build a private bridge, which 


— - afterwards becomes of public convenience, the whole county is 


repaired by the bound to repair it (c). 1 f 

Ps FieTHLy, This matter concerning the whole county, ſug- 
| ce. N geſtion may be of any other county's being next adjacent, and 
tried in the next i he venue ſhall come from thence for the necemty of an indifferent 


| adjagantcounty. trial (4). 


(a) 2. Inſt. 701. Put ſce the Natutes (B) 2. Lev. 112. Poph. 192. 1 
1. £m. ſt. x. c. 18. the 12. Ga. 2. Hawk. P. C. c. 77. 1.4 : 
c. 29. £ 13. and the caſe of the King v. (e) See this point adjudged in ftoct 
Juſt.ces of Clamorganſhire, 5. Term cf the Inhabitants cf the Welt R:d.ng 
Rep. 282. 3. Hawk. P. C. c 77, 3. Bac. Yorkſhue, 2. Bl. Rep. 685. and >. 0 
Abt. 330. 5. Burr. 2594. 
: (4) See 2. Burr. Rep. 8 59. 


$1XTHL!, 


HL!, 
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$1xTHLY, One of the county is a good witneſs in the caſe, Inhabitant is a 
though not a good juror (a). 8 OY 
And at laſt a rule by conſent was made. 


And by Hor r, Chief Juſtice, If it be not obeyed, an attach- A county may 
nent may go againſt the inhabitants of the whole county, and catch be attached for 


25 many as one can of them. 22 


(e) By 1. py ſt. 1. c. 18. f. 13. © corporation, courfty, riding, or divi- 
« In all informations or indictments the ** ficn, in which the decayed bridge or 
a evidence of the inhabitants of the town, © highway Les, ſhall be admitted. 


WB 3081 
* Treil againſt Edwards. £3 Ku 
PER CURIAM. If an executor ſuffer judgment to go againſt If an executor | 
him by default upon executing a writ sf inguiry, he ſhall not __ 3 
give evidence of want of aſſets, tor he is eſtopped, as if it had . * _ 
been the caſe of an heir; for he ſhould have pleaded plene admini- fon of afers. 
ſtravit (a), or ſpecially what aſſets he has (6). +. Janzn; dy. 
Cro. Eliz. 102. 2. Stra. $75. 5. Com. Dig. Pleader” (Z. 3.2. P. g.). 


(%) 3. Term Rep. 685. (s) See Skelton v. Hawling, 1. Wilf. 258. accord, 


Anonymous. e 
ACITATION was in the conſiſtory court of = — —, and a A prohibition 
prohibition was moved for upon three ſeveral points: . 1 
Fixsr, That they refuſed a copy of the libel, a | —_ of denyi 
coty of the 


SECONDLY, That the citation was, profanatione caemeterii of and on the me- 
fich a church; and that the ſuppoſed profanation was by the party ; but it may 
25 coraner, in the duty of his office, in digging a corpſe for a view. 5 — 

Tump, That the faid church was within ſuch a peculiar, gucaue; and 
and conſequently not within the juriſdiction of the conſiſtory court, —_ _ * 
not even by letters of requeſt: and for r for prohibitions receiving * 
upon the third point were quoted Latch, 180. N, 89. copy, a pro- 

Hor r, Chief Juſtice. Your ſuggeſtion contains two matters — — * 
tiat ought not to go together: the one, the denial of the copy of merirs. 
the libel; and the other upon the merits; for they are grounds for 8. C. Halt, 529. 
. of different natures: — firſt, for a oper only 2 
quſgue, which is ipſe fas diſcharged by granting a copy of the ?. ed. 10. 
ldel (a) without 2 5 the 4 4 1 probi- _ Ry a 
lin, which ties them up till @ conſultation, and upon ſuch a ſug- C. Com. Dig. 
geition we ought not to grant a prohibition. Indeed, if a “ Prohibitign® 
protubition until they give copy of the libel, be granted before (F. 25.) 


N pl. 37. b. Salk. 553. Hardres, 364. Ante, 87. 


Kean any 
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Axoxrxort. any libel exhibited, it does not bind them from exhibiting a bel; 
bur afterwards they thall not proceed until they give a copy of it; 


and then, to have a prohibition upon the merits, you muſt make 
a new ſuggeſtion. 


And as to THE THIRD POINT, all peculiars are not inferior 
to THE ORDINARY of the dioceſe in which they are ; and ſuch as 
are not, cannot tranſmit any cauſe to the ordinary, and ſuch tranſ- 
mitting muſt always be to the immediate ſuperior. The dean and 

voy 5 chapter of Saliſbury have a large peculiar within the limits of the 
1. Salk. 40, 4x. dioceſe, but as much out of the juriſdiction of the dioceſe of 
3. Lev. 233. Saliſbury as the dioceſe of London is, The peculiar juriſdiction of 
an archdeacon is not properly a peculiar, but rather a ſubordinate 
juriſdiction (a). The remiſſion of the cauſe muſt be to that ju. 

riſdiction to which the appeal would lie in caſe the cauſe had not 

been remitted. A peculiar primd facie is to be underſtood of 

him who has co-ordinate juriſdiction with the biſhop ; and there- 

fore it would be improper to determine what ſort of peculiar this 

is, upon motion. If your ſuggeſtion were right, it were fit for 

- a prohibition, that the matter might come in debate on a decla- 


tation therein. 
(a) Hob. 185, 186. 
*[ 309] 
Caſe 403- * The Queen againſt the Mayor of Hereford, 
An argumenta- 


ANDAMUS to him to ſwear ſuch a one into the place cf 
2 totun- cler of Hereford, and the return was, that upon elec- 


tion B. had eighteen voices, and the party who ſued the mande- 
8 mus but ſeventeen, and that they ſwore in B. 


2 Sak. 230. 43a PER CURIAM. It is a bad return, becauſe it is argumentative, 
day Toy 10. When it ſhould be expreſs and direct that he was not choſen (): 


174 and the caſe in Sir Thomas Janes (b) was faid by Hor, Chif 
12. Mod. 2. 113. Fuſt ice, to be aſt caſe, and contrary to ſubſequent reſolutions; 
401. daut if the mayor had returned an election de facte, and that the 


1267. 1304. 

1379. 1405. S 4 

5. Com. Dig. (a) See Rex v. Mayor of Doncaſter, $5. Term Rep. 66. See 1. Keb. 66. 
* Mandamus 2. Burr. Rep. 738. Rex v. Lyme Regis, 716. 1. Sid. 209. 8 

(D 5.). Dougl 181. and Rex v. Mayor of York, () 2. Jones, 177, 178. 


14, Ray- 1244+ party had given a bribe to get himſelf choſen, it had been ſome- 
thing. 


Caſe 404 Bernardiſton againſt the Sheriff of Middleſex. 


A miſnomer in PHE plaintiff took out a writ againſt J. S. and delivered it to 
a bal. bond and the deferidant to be executed: upon the arreſt, the bail-bond 
- II ö by the officer was to appear at the ſuit of Bernadiſtant, and bal 
+ tary dan. Was put in by that name, and afterwards a redd:dit ſe by the fame 


not be amended. Name ; and the plaintiff ſued the ſheriff for eſcape, 
Moor, 407. Barnes, 116. 1. Bac. Abr. 216. 


MoNTAGUE 


aw. a... IE: Þc--4 Wh 


> 0 Gy 0 


T % 
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MonTAGUE moved, that the bail- piece and the reddidit ſe might BAN Ans 
de made according to the writ. | oo _ 
PER CURIAM, It cannot be; for the bail muſt be accord- 1 
ing to the bail-band, and not according to the writ or the return “ Misr z- 
of it: and though it be vitium ſcriptoris in the bond, yet we can- 
not help it. . 8 | 


Anonymous. 8 C 405. 


PER CURIAM. It is a great abuſe, in ejectment, that people Ineje ment, the 
make nominal leſſees perſons not ia rerum naturd, or at beſt en is hate 
not known to the defendant ; ſo that he thereby may loſe bis 9 3 


coſts. the plaintift is 
. | . nominal. 
And PER OMNEsS, The attorney that does ſo ought to pay Ante 130.222. 
coſts. 5 | do. ON 
And in this cafe an attorney was put to anſwer interrogatories 11 288. 391. 
, 2, Lev. 66. ; 
for ſuch a practice. | Run Tea 143- 


2. Mad. 318. 445. 656. Stra. 402 


Dean againſt Crane. Caſe 406. 


NOTE had been made by the defendant to the plaintiff's teſ- An a ddt js 
tator, above ſix years beiore the action brought, for payment revived by a ne 

of money. froniſe made af. 
| f ter the expira- 
Upon non aſſumpſit infra ſex anros, at the trial before Hof r, tion cf fix years ; 
Chief Ar the plaintiff gave evidence of a promiſe made to but eig the 


himſelf after the arreſt and before the bill exhibited, Pe not ſui- 
The queſtion was, Whether chis evidence maintained the de- S. C. 1. Salk. 28. 
claration ? | Ante, 25. 240. 


| 2. Vent. 151. 
And the caſe of Heylin v. Haſtings was remembered, wherein, 10 Mod. 314. 
upon conference with ALL THE JUDGES OF ENGLAND, it was 2. Nod 223. 
held, that a * promiſe after the ſix years brings the matter out of 75 


the ſtatute of Limitations ; that tog the debt does not go ſo far; 3 3 T o] 
but that is evidence of a promiſe (a). wy ms. 
| 3. Peer. Wms. 


{a) But it ſeems to be now ſettled, ſufficient, Cowp. 543. What is an 24. 143. 
chat an acknowledgement of the debt, even acknow!rdg ment, is matter for the con- Comy. 54. 
after the commencement of the act. oa, ſidęrat, on of a jury, Lloyd v. Maund, 2. Burr. 738. 
wil take it out of the ſtatute of Limi- 2. Term Rep. 260 But although a pre- Bull. N. P. 149. 
tions, Yea v. Fouraker, 2. B 1099. miſe is not neceſſaty to take the demand 
and the flighteſt acknowledgement has out of the ſtatute, yet the declaration 
been held ſufficient; as faying, . Prove muſt amount to the acknowledgement of 
your debt, and I will pay you, Heyln à dit; and there ſere vhere a perſon ſu. d 4 
. Huſkms, Salk. 29.3 or, I am ready by an executor fad, © I acknow:edzc the 
to account, but nothing is due to you, ricrięr of the mm y, hut the teſtatrix gave 
Cowp. 548. and even a much ſl.ghter ac- it me, CLIV E. Sen, held-it not ſuf- 
gement than theſe is ſaid to be, ficient, Owen v, Wolley, Bull. N. P. 14% 


Ee 3 | Norx 


Ante, 16. on motion. 
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om Re Nors, Here the declaration was on a promiſe made to the 


| 3 teſtator, and the promiſe given in evidence was to the executor, 
— Hg Covar faid, that here the executor might declare 
nm promiſe to himſelf, * ; 8 4 
But adjournatuy. 
And in Hilary Term, upon conference with ALL TH Junars, 
it was held, the evidence did not maintain the declaration, 
Caſe 407. Anonymous. 
Fillngupawrit HER Hor x, Chief Fuftice. Tt is illegal to fill up a writ after it 


+ E 
—— Pu and whoever is arreſted by virtue of ſuch a writ has 
@ contempt. | 
an adyantage, | 
Dyer, 241. 244 | . 
Savil, 42. But guere PER ME, if it be falſe impriſonment, or to be reliered 


„ 


2. Hawk. P. C. 
ch. 23. £ 43. Cowp-9. 2. N. Rep. 823. 2. H. Bl Rep. 29. 


Caſe 408. Peat's Cafe. 
* ING moved for a mandamus to the juſtices of the ſeſſions of 
A admit a the county of Farwick, to admit Peat to take the oath of al- 


teaching dif- legiance, and to ſubſcribe according to the act of Toleration, in 
ſenter to qualify order to be qualified to teach a diſſenting congregation. 


Sc. ante, 228. And it was granted (a). | 2d bs. 
S. C. 2. Salk. 572. Stra. 58. 4. Burr. 1991. 1. BI. Rep. 300. 


o HoLT, Chief Fuſtice. The party ought to ſuggeſt what- 
to be admitted, ever is neceſſary to entitle him to be admitted; and if that be 
a tide uſt by not done, or if it be done and the fact be falſe, that will be good 
| „ | 0 

1 Term Rep. 275. B. R. H. 362. 5. Com. Dig. Mandamus “ (C. 3.). 


(s) See Rex v. Juſtices of Derbyſhire, 1. Bl. Rep. 606. 2. Burr. 1043. 1. Hawk, 
P. C. 7th edit. ch. 36. f. 31. 


Caſe 409. Williams againſt Hoſkins, * 


If there bejudg- FUDGMENT was given in ejectment for two meſſuages, and 
— 3 after a year a ſcire facias upon it recited a judgment of aus 
ages, a ſeire Mejſuoge only and to this pul tiel record was pleaded. 
2 It was moved to amend it. | | 
miſtake a jud;rment for 2 catnet be amended z but the phint. may take out 4 ww 
orice, S. C. ante, 263. 8. C. 1. 52. 8. C. 3. Salk. 393, 5. C. Holt, 58. 763. 8. C. 2. 16. 
Ray. 65. , 384. 236, Carth, 79. 76. 367. 529. 11. Mod. 263. Bu: 
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But yER CURIAM, It cannot be; for this is a good writ for WII tians 
any thing that appears on the face of it; and for that, if there 2 
were a judgment for one meſſuage, this writ would be a good writ Ben 
to revive; ſo being good in itſelf, though not oppoſite to this pur- 
poſe, to amend would be to make a new writ, or to alter a 
writ and fit it to another purpoſe. To amend this writ would - 
falſify the defendant's plea, which was good at the time when it 
was pleaded ; and that this ought not to be, the caſe of Napiere 
v. Sir John Germaine (a) was quoted, where, after miſnomer - 
pleaded, the Court refuſed to amend, becauſe it would falſify the 
plea : but if the fault had appeared in the very writ, it might be 

And tandem the plaintiff for his expedition took another writ. 


And PER CURIAM, That he might do without getting this 
quaſhed ; for if this writ abate, then it is not the ſame cauſe. 


(a) Hob. 117. & record by the Court where the writ is 

(5) So now by 5. Ceo. 1. c. 13. A „ returnable.” See Fitzg. 201. 268. 
« variance from the original record, or Stra. $07. 863. 2. Ld. Ray. 1531. Cowp. 
« other deſect in a writ of error, ſhallbe 425. 1. Com. Digeſt, Amendment“ 
« amended and made agreeable to the (2. C. 4.) | 


; [311] 

f * Linch againſt Hooke. CECioaſe 410. 
GHE was arreſted by the name of Minors, and gave a bail-bond 4 wiſe, after 
by that name, and now would plead miſnomer. | — 
— | 


PER Cux rA. If one be arreſted by a wrong name, and am, &c. 
brought into court, he may plead miſnomer : and if a feme covert be 8. C. ante, 225. 
arreſted by a wrong name, and give a bail-bond, yet ſhe may plead s. C. x. Salk. 7. 
the mi ſnomer; for her bond being that of a feme covert, ſhe may plead —_ 154- 


non eſt faflum to it ; therefore it will not eſtop her. | 8 198. 


249. 883. 2. Bl. Rep. 1082. 


The Queen againſt Hannon. Caſe 411. 
HNNON was indicted, for that being a communis deceptor of An indictment 
the queen's people, he came to the wife of B. and made her that A. being a 


believe that he had fold part of a ſhip to her huſband, and upon ==" <bear, Ge. 


that account got ſeveral ſums of money from her. prone wg 


By Tat Court, pond ge 
1. 379. 


Fs, & communis deceptor is too general, and ſo is © cm- 1. Sid. 282. 
« munis oppreſſor,”” © communis perturbator, &c.” and fo of all 7 nor Ih, 


ether (except barretor (a) and ſcold (b), without adding of par- ET 
ticular i * 2. Bur. 2471. 


(e) Cro. Jac 527. . Sid. 282. (5) See 1. Hawk. P. C. ch. 75.1. 5. 
range, 181. . 


*. 


Ze Sz- 


feed by a na- 
ked lie, is not 
ind. ctable. 
Burr. 1125. 

L. bi. Rep. 273- 


Caſe 412. 


ial ation on 


the cafe tor not 


repa. ring a Par- 
t tion wall, 
whereby the 


n 
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Sgcoxpry, The particular inſtance alledged here, is of 2 
private nature: if he had made uſe of any falſe toten, it would 
dave been otherwiſe, 

And THE Court ordered the indictment to be quaſhed. 

1. Hawk. P. C. ch. 71. 


Tenant again Goldwin. 


3 BE it remembered, that heretofore, to wit, in 
to wit, the Term of Eaſter laſt paſt, before the lady 
the queen at IFeſtminfler, came Robert Tenart by Jahn Rice his 
attorney, and brought into the court of the faid lady the queen 
then there, his certain bill againſt Luke Goldibin, in the cuſtody 
of the marſhal, &c. of a plea of treſpaſs upon the caſe ; and there 
are pledges of proſecuting, to wit, John Doe and Richard Rut, 
which ſaĩd bill follows in theſæ words, to wit, Robert Tenant com- 
plains cf Late Goldwin, being in the cuſtody of the marſhal of 
the Marſbalſea of our lady the queen, before the queen herſelf, 
for that, to wit, that whereas he the faid Nebert, on the firſt day 
of Octeber, in the firſt year of the reign uf the lady Ann, now 
queen of England, &c. and from thenceforth always until this 
time was poſſeſſed, and as yet is poſſeſſed of one meſſuage ſituate 
lying and being in Frith-ſtreet, in the pariſh of Saint Ann, within 
the liberty of Veſtminſter, in the county of Middle ſex, for a cer- 
tain term of years not yet ended; and uſed to place and keep in his 
cellar parcel of his meſſuage aſoreſaid, ſtores of coals and ale fer 
the uſe of his family, and alto to be fold and merchandized to divers 
perſons who uſed to buy of him the commodities aforefaid, in his 
meſſuage aforeſaid, to the great profit and advantage of him the 
faid Robert, which faid cellar lies contiguouſly, and for all the time 
aforeſaid did lie contigucuſly, to a meſiuage of the aforeſaid Luke, 
in the pariſh aforefaid, and uſed to be ſeparated and fenced from a 
privy-houſe of office, parcel of the ſaid meſſuage of the aforeſaid 
L uke, by a thick and cloſe wall which belongs to the ſaid meſſuage 
of the aforeſaid Luke, and of right ought to have been repaired 
by the aforeſaid Lute, for all the time atoreſaid,;: nevertheleſs, the 


- aforeſaid Luke well knowing the premiſes, but contriving and 


fraudulently intending unjuſtly to aggrieve him the faid Robert in 
this behalf, and wholly to deprive him the ſaid Robert of the ule 
and advantage of the cellar of his meſſuage aforeſaid, and to hinder 
him cf the profit of his commerce atoreiaid, on the ſame firſt day 
of October, in the aboveſaid year of the reign of the ſaid lady the 
queen, and from thenceforth always until this time fo negligently 
kept and repaired the wall aforeſaid (although often requeſted to 
repair the fame, to wit, by him the ſaid Robert, on the ſame fit 
day of October, in the parith aforeſaid), that for want of due care 
and reparation of the ſame wall, the filthineſſes and naſty things of 
the ſaid privy-houſe of office flowed out of the ſaid privy-houſe of 
office, by the decayed parts and breaches of the wall aforeſaic, 

into 
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capable of a preſcription, 
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into the cellar aforeſaid of him the ſaid Rebert, and overflowed Taxanr 
the ſame cellar, to wit, in the pariſh aforeſaid, for the whole time - x-*# 
aforeſaid, by which he the ſaid Robert loſt the ule of his cellar and Ver Dνα. 
the profir of his commerce aforeſaid, for all the time aforeſaid; 8 
whereupon the ſaid Robert ſaith, that he is injured, and bath ſuſ- 1b 
tained damage to the value of one hundred pounds, and thereupon 

he brings ſuit, &c. 2 


Tenant againſt Goldwin. _- Caſe 413. 


ACTION on the caſe : The plaintiff declared, that on ſuch a day In an aQion on 
and year he was feed, and yet is poſſeſſed of a meſſuage, thecaſe brought 
ſituate in ſuch a place, for a certain number of years yet not ended, by 2 ties for 

and alſo of a cellar parcel thereof; which ſaid cellar lies, and all n 
the aforeſaid meſſuage did lie, contiguous to the meſſuage of the acjoinirg houſe, 
defendant, in the parith aforeſaid; and from a vault, parcel of the for nor repairing 
defendant's mefluage, was wont to be ſeparated by a ſtrong thick * Pty wall, by 
wall, which to the meſſuage of the defendant did belong, and by 1 
the cefendant, for all the time aforeſaid. cught to be repaired; ied Þ 
but that the defendant, machinans, Ec. though often requeſted to not neceſſary to 
repair the faid wall, fo negligently kept it in repair, that for default Rate that he was 
of care in him, and repairing of the fame, the filth of the ſaid und dy Fre- 
yault, by the decay and breech of the faid wall, in the ſaid cellar * 3 


did flow, and' fill the fame for ſuch a time, by which the plaintiff wficient to de- 


loſt the uſe of his cellar, &c. clare, that he 


N s , Ml of 
The whole queſtion was, Whether the declaration was good to —.— — 


entitle the plaintiff to this action: certain number 


| , R of years, and 
Becauſe, as was objected, it was to put a charge upon the de- thar the defend- 


fendant, which could not be but by pri/cription, and none was ant ought to re- 
laid here; nor was it ſaid the meſſuage was an ancient meſſuage — the wall, 


But in maintenance of the declaration, and that it was well, 2 
being for @ fort to his poſſeſſion, was quoted the caſe of Sands v. 360. 2 
Trefufis (a), and the caſe of M inſord v. MI oollgſlen (C), the laſt of S. C. Holt, goo. 
which was for ſtopping a way which the plaintiff habere, —Jrui et S. C. 2. Id. 
uti debuit over the defendant's meadow, without making any title Ray. 1089. 
to the way, but merely upon the poſſeſſion; and it was held that it Sy Kay. Ent. 
would be good upon demurrer ; and per guo/aam, upon a ſpecial de- Ante, 244 


murrer; and is ſo much the ſtronger for that it was a charge againſt 2. vent. 292. 


common right, "There is difference between charging a wrong Ao. Jac. 43. 
der, and the tenant of the land in which one would lay the charge. 5 
Beſides, the law has reſpect to the nature of the charge, as whe- © OS 


ther it ariſe by the act of the party, or by act in law: as in «ffize 8 Ln 45 
for a rent charge againſt the tenant of the land, the plaintiff muſt 5. Com. DH 
ſhew his title; otherwiſe it is in caſe of afſize for rent ſervice; 6 

; "39 
1. Burr. 440. 3. Term Rep. 265. Vide Show, 64 3. Lev. 133. 3. Mod. 51, 52. 132. 294+ 
Pal. 250, Cro. Car. 499. Ld. Ray. 266. 11. Mod. 179. 220. Comy. 2. 8 


(a) Cro. Car. 578. (b) 3. Lev. 266. 
. * 4 wv _ and 
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Tuaxan? and the reaſon of the difference is, becauſe one is of commen 
2 right, and the other not (a. So — of common in 
© grols, there muſt be @ title made to the plaintiff; ſecus it is of 
à common appendant, becauſe it is by act in law; and though 
it may be by preſcription, yet that is but ſubſequent evidence, 
and not the cauſe and tion of it. If 2 be in. 
ern 2. 457. dicted for not keeping the 9 in repair, it need not be faid 
how it is chargeable; but if it were againſt a particular per- 
ſon, it is otherwiſe : ſo here, if this action were for not repairing 
another man's houſe, or ſuch a e there would be reaſon 
that the plaintiff muſt ſhew a title, a ſpecial reaſon of the 
charge, becauſe it would be to impoſe a charge upon him againſt 
common right; but here it is to repair his own houſe, which of 
common right he is bound to do; and every body, by law, is fo 
far bound to repair his houſe, that through want thereof another 
be not prejudiced. At common law, if there be two jointenants 
of a houſe, and it wants repairs, a writ de reparatione faciendd will 
lie for the one againſt the other: ſo if the houſe of one be likely 
to fall, to the prejudice of another man's houſe, a writ. de demo 
reparands will lie, and it is no matter whether it be an ancient 
houſe, or a new one: but if the one were an old ruinous houſe, 
and a new heufe be built near, it will not lie, becauſe the word 
debet in the writ would exclude him, and the word ſolet in the writ 
may be left out (5). If a leſſee for years build a houſe, it is waſte ; 
and to let it fall is a new waſte (c). It was held on debate, that if 
one man have the upper rooms of a houſe, and another has the 
foundation and lower rooms, and the upper rooms be out of 
repair, the owner of the lower rooms has an action againſt him 
who has the upper rooms; and fo it ſhall be vice verſa, for non- 
repair of the foundation: and we ſay, the wall ſolebat reparari, 
which word is as ſtrong as conſuevit, and takes away all intend- 
ment or doubt that it was a new houſe : ſo is the caſe of Palmer u. 
p Hebblethwaite (d); and the caſe of Reſtwell v. Pryor (e) was after 
Vide ante, 20. verdict, and would otherwiſe have been ill. * One was cutting 
[313 ] down his hedge, and it fell upon the plaintiff's ground; it is no 
good plea to fay, that it fell againſt his will; but the defendant 
ought to ſhew that he did what he could to hinder it, and that 

he removed it with all ſpeed (7). . 


Againſt this were quoted the caſe of St. John v. Mandy (g). 


Ante, 116. , 1 

I an affize be for rent againſt a terretenant, the plaintiff is com- 
bg Oe | bob to make a title ; otherwiſe if it be brought againſt the. 
g. Keb. 528. pernor of the rent: if one nail boards to my window, I need 
W in an action for the ſame, ſhew my title; but if a man who 
1. 


319. 2. Vent. 138. 185. 288. 292. 8. Mod. 272. 10. Mod, 25. 11. Mod. 7, 12. Mod. 215. 
509. Stra. 634+, Ld. Ray. 613. | 


(% Year-Beok 35. Hen. 6. pl. 27, (%) 3. Mod. 48. 


27. Hen. 6. pl. 15. (e) Ante, 116. . 
(5) Regiiter, 153. b. 2. Inſt, 304. (f) Vide Year-Book 6. Edxe. 4. Fitz, 
Moor. 374- 11. Co. 82. Abr. Treſpaſs,” 110. 
(e Keilway, 98. (z) 1. Vent. 274. 


has 
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has ground cloſe to my houſe, in aſſerting bis right, build in my Texans 


light, there I muſt ſhew my right to have an action againſt him for 


it; upon which reaſon is the caſe of Dent v. Oliver (a), for Sordwin. 
hindering the plaintiff from taking toll in his fair, without ſhew- by 2. Show. 


ing any title to it; good becauſe againſt a wrong · doer. 


Hor, Chief Juſtice, The caſe of Sands v. Trefufis (b) is not 3. Oro. 3g. 


like this; for there the /o/ebat goes to the currere, which is the 


thing complained of; and folzbat is of an uncertain fignification, 187. 350. 
and properly goes to repeated acts; and it is ſaid the wall /olebat Vide ante, 19. 


reparart, and yet it is a permanent thing, and therefore it is very 
improper to ſay a permanent thing /olebat. And he allowed, that 
formerly and {till there is a difference between charging a wrong- 
deer, and the tenant of the land; for to charge a terretenant, one 
muſt make title by grant or preſcription, but none need be made 
againſt a wrong-doer; and formerly it was thought neceſſary, to 
maintain caſe againſt a terretenant for ſtopping a way, to ſhew 
title; but the contrary has been holden ſince (c), and that as well 
on demurrer, as after verdict; but I know no caſe where one puts 
a charge upon another, — it de of common right, but he 
ought to ſhew title, as in caſe of repairing one's houſe; but if I 
have a houſe of office in my ground walled, and no cellar is con- 
tiguous to it, and another digs a cellar cloſe to my wall, which 
ſtands well until you have dug your cellar, it ſeems hard to bring 
a greater charge upon me, by digging his cellar contiguous to 
my wall, whereby my wall is in its nature become weaker. Sup- 
poſe one man has a houſe, and a cellar contiguous to it, and one 
wall ſerves for both, and he ſells the cellar ; who ſhall repair the 
wall? Or ſuppoſe this cellar was made after the vault, and the 
wall thereof; for the one party's making a wall, ſhall not take 
away the owner of the contiguous ſoil's liberty of digging a 


cellar z but ſuch digging ought not to bring a greater charge 
ypon the other. 


GovL.D, Fuſtice, Moſt certainly there are a great many caſes, 
that if a man declare that he ought to have common, &c. and it be 
againſt the terretenant, or the owner of the ſoil, there ought to be 
a title made {d), but latter caſes have gone otherwiſe (e). And 
here it is ſaid, he ought to repair, and that word & ought” will 
bring the matter in evidence. The difference is between à de- 
claration and a plea in bar (VF). 


() Cro. Jac. 43. « a charge upon the right of the defend- 
(5) Cro, Car. 575- « ant, and where the defendant himſelf 
(e) Strode v. Burt, 4. Mod. 418. « preſcribes in right of his own eſtate. 
(4) x. Vent. 319. 356. « In the former caſe, the plaintiff is pre- 


(e) Matthew v. Baker, and Plottney © ſumed to be ignorant of the defendant's - 
v. Slaughter, Hilary Term, 4 Vl. & i eſtate, and cannot therefore plead it; 
Mary, Roll. 1991. P. s but in the latter, the defendant, know- 

(f) 2. Vent. 183. See Rider ., Smith, * ing his own eſtate, in right ef which 
Trinity Term, 30. Geo. 3. where per © be claims a privilege, muſt ſet it forth,” 
Derr, Fuſtice, © The diſtinction is 3. Term Rep. 766. 

'f beyween caſey where the plaintitt lays 


And 


TEXANT 
againſt 
Gor pwix. 
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And at another day, PER TOTAM CURIAM, The decla. 


ration is good; for there is a ſuſſicient cauſe of action — 


in it; but not upon the word /olebat. If the defendant has a houſ= 
of office incloſed with a wall which is his, he is of common right 
bound to uſe it ſo as not to annoy another. There is a great 
diverſity between a preſcription to put.a charge upon a man to 
repair his fence, and to excuſe one from a treſpaſs ; for ſuch charge 
mult be by preſcription. But the reafon here is, that one muſt 
uſe his own ſo as thereby not to hurt another; and as of common 


Tight one is bound to keep his cattle from treſpaſſing on his 


neighbour, fo he is bound to uſe any thing that is his fo as not 
to hurt another by ſuch uſer. If a man have two houſes, one of 
which has a houſe of office that is kept in by the wall of the ſame 
houſe from a cellar in the other, and he ſells the houſe to which 
the houſe of office belongs, the buyer is to keep it in good 
repair, ſo as not to prejudice the vendor's houſe ; Tor he is ſo to 
uſe it as not to hurt another. Suppoſe one ſells a piece of paſture 
lying open to another piece of paſture, which the vendor has, the 
vendee is bound to keep his cattle from running into the vendor's 
piece; fo of dung, or any thing elſe. If a man erect a houſe of 
office, to which there is contiguous a vacant. piece of ground 
which is his, and by which the houſe of office is kept in; there, 
if he fell the vacant ground, and the vendee dig a cellar in it, as he 
may do, there he muſt defend his cellar againſt the houſe of office. 
If a man build next to a vacant piece ond of his own, and 
then ſell the new houſe, keeping the . in his own hands, he 
eannot build upon the waſte ground ſo as to ſtop the lights of the 
houſe; for by fale of the houſe all the lights, and all neceſſaries to 
make them uſeful, paſs; for by ſale of the houſe, all the con- 
venience it has will - and as he himfelf cannot build to the 


. prejudice of the new houfe fo ſold, ſo cannot the vendee of the 


racant ground do it: but if, in that caſe, he had fold the vacant 
ground, without reſerving the benefit of the lights, the Court 
doubted, in that caſe, that vendee might build ſo as to ſtop the 
lights of the vendor, becauſe he parted with the ground without 
reſerying the benefit of the lights; for that caſe differs from that 
of Palmer v. Flechier : and they ſaid they doubted of the caſe in 
Keilw. gs. where it is held, thaz the owner of the lower rooms in 
2 houſe is bound to repair the foundation: there is indeed a writ 
in Nat. Brevium, 127. to a mayor, to command him that has the 
lower rooms, to repair the foundation; and him that has a garret, 
to repair the roof; but that is grounded upon a cuſtom: and 
the declaration would be better to ſay only, that the wall and 
houſe of office are the defendant's ; aud that, through default of 
bim, the filth ran into your cellar. . | 


And BY THE WHOL 
given for tae plainuit, 
d- * " 1 


gment was unanimouſly 
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PERIN GIP AI. 


MATTERS. 


CONTAINED IN THE 


SX 


o L UM E. 


A. 4. In replevin, . property in a fßlranger- 
may be pleaded in abatement, Pref 
ABATEMENT. grove v. Saunders, 81 


1. JF two defendants fever in their 
pleas, and the one is found guilty, 
and an ie, not helped by the fatur? 
of jeofarl, is joined for the other, and 
he is out of court by default, ſo as 
there can be no repleader, the writ gr 
bill is neceſſarily abate? thereby, and 
ſhall be que/bed ; for though in treſpaſs 
one defendant may be acquitted in 
part, and found guilty in part, yet the 
writ cannot abate as to one, and ſubſiſt 
as to the other, Staple v. Heydon, 10 


2. After a plea in abatement there can 
be no eyer of the original, Longville v. 
Hundred of Thiftleworth, 28 


3. If a plaintiff ſtyle himſelf ** Gen!le- 
man,” and the defendant plead in 
abatement that he is no Gentleman; 
the plea is made good by a demurrer, 


5. A defendant ſhall not have coſts on a 
zudgment in his favour upon a de- 
murrer to a plea in abatement, Garden 
v. Exon, 88 


6. In replevin, if the defendant plead x 
bar, and demur to the replication in 
abatement, the plaintiff, after joinder 
in demurrer, ſhall have final judgment 
on the demurrer being over-ruled, 
Crape v. Bilſon, 102 


7. Where matter of abatement is pleaded 
in Zar, final judgment ought to be 
given, 103 

8. In replevin, the plea of prije! in autre 

lieu is matter in abatement,” Crops v. 
Bilſon, 103 


9. Matter pleaded in bar ſhall be taken 


in bar, though the plea conclude in 
* abatement, 


103 
10. Pre- 


A TABLE OF PRINCIPAL MATTERS: 


bb. Precedent of a plea in abatement 
that the plaintiff had received the order 
of knighthood, Leet v. Mills, 105 


x1. A plea in abatement that the plain - 
tiff is a knight is good, Lett v. _ 
| I 


12. In a plea of abatement to the perſon 
of the plaintiff, a vexue need not be 
lad, 106 


13. A plea in abatement in diſability of 
the plaintiff, maſt ſhew that the diſ- 
ability exiſted at the time the action 
was brought, Lett v. Mille, 106 

14. If matter of fact be pleaded in abate. 
ment, and found againit the defen- 
dant, judgment final ſhall be given, 
Anonymous, | 114 

15. If a man ſued by the name of Ben- 
amin plead in abatement that he was 
— by the name of Fobz, with a 
traverſe that the ſaid Jobs was ever 
known by the name of Benjamin, the 
plea is bad, Walden v. Holman, 1:5 


16. Pleas in abatement of the juriſ- 
dition, as well of inferior as ſupe- 
rior courts, muſt be verified on oath, 
and tendered in perſon while the 
Court is fitting, Sparkes v. Nod, 146 
ty. Abatement muſt be pleaded within four 
days of the expiration of the Term in 
which the declaration is delivered, 
Anenymous, 175, mtis 
18. If excommunication be pleaded in 
diſability of the plaianf, it muſt not 
only be ſigned by counſel, but be un- 
der ſeal, 181 


19. There can be no ſuch thing as a de- 
murrer in abatement, Azerymous, 195 


20. Same point, Decmanmy v. Davenant, 


198 


21. On a ſcire facias againſt terre-te- 
' nants without naming them, if it be 
ded in abatement that A. is terre - 
tenant, and not ſummoned, the defen- 
dant ſhould not anſwer over until A. 
be ſummaned, but the writ ſhall not 
be abated, Adams v. Savage, 199 


23. If an adminiſtrator bring a ire 


fectas on a judgment by his inteitate, 
do warn the tenants, 2nd the ſheriff 


return ſeveral terre tenanti, they cannot 
all appear and plead in abatement 
Jointly, Adams v. Savage, 226 


23. If, on a ſcire fatias againſt tetre. 
tenants, the ſherif return among others 
John and Sarah his wife, as tenants, 
a plea in abatement that G. T. is te. 

" nant is bad; for it is pleading ©* xox. 
*« tenure” by implication, Adams v. 
Savage, 225 


24: In an ejectment brought by an Ad- 
miniſtrator de bonis wes, oh plaintiff 


die after the writ of extendi facias, the 
writ abates, 300 
ACCESSARY. 


1. In treaſon and treſpaſs there are no 
acceſſaries ; all who are guilty are 
principals, Reg. v. Tracy, 32 

2. If a thing be made felony, all acceſ- 
faries before and after are felons ; and 
if an offence which before was felony 
be made treaſon, thoſe who would 
have been acceſſaries to the ſelony 
will be principals in the treaſon, 32 

3. An indiĩctment for a treſpaſs may ei- 
ther charge the offender generally az 
a principal, or fpecially ſtate the 
facts, 33 


AC ETIAM. 


1. If a recovery in an indebitatus afſump- 
it be for more than is mentioned in 
the ac etiam in the writ, the plaintiff 
cannot level the ſum recovered with 
that in the ac etiam by entering a re- 
mittitur on the record for the reſt, 
Thompſon v. Collins, 256 


2. Bail are not anſwerable for more than 
is mentioned in the ac etiam, Garibalas 
v. Cagnom, | 207 


ACCEPTANCE. 
19 2 be pleaded in ſatisfaftion 


of a lend, the acceptance of the bond in 
ſatis faction myſt be laid in the county 


where the fcoffment was made, #/- 
iam v. Farrow, e 


A C- 


A TABLE OF PRINCIPAL MATTERS, 


ACCOUNT. 


If an account be ſtated between H. and 
B. the account is the property of him 
who is intitled to the balance, Reg. v. 


CriſÞ, 
ACTION. 


1. An action on the caſe for a malicious 
proſecution. will not lie, if there be 
probable cauſe for the proſecution, 
Anonymous, 25 


2. Where-ever a ſtatute commands an 


act to be done, or prohibits the doing 


of it, and an advantage is loſt to, or 
injury received by, another perſon, 
by the doing or not doing of the act 


commanded or forbidden, an action 


will lie, Anonymous, 27 


3. A perſon in execution cannot be 
charged with a civil action without 
leave of the Court, Anonymous, 33 


4. A debt of four pounds cannot be di- 
vided into ſeveral actions, in order to 
ſue for it in an inferior court, Catcb- 
made Caſe, 90 


5. An aQtion will not lie againſt a ſheriff 
for taking in/ufficient bail; but if he 
have not the defendant on the return 
of the writ, he may be amerced, unleſs 
he has aſſigned the bail bond, Grove- 
nor v. Soam, 122 


ADDITION. 


t. In an indictment for a treſpaſs, © /er- 
var to ſuch a perſon” is a good ad- 
dition, Reg. v. Hotin, - .-$6 


2. The defendant's additign need not be 
mentioned in a pluries homine replegi- 
ando; for the original writ is vicontiel, 
and as ſuch writs do not require ad- 
dition, it need not be in the alia: and 


3. If there be father and ſon of the ſame 
Chriſtian name, a declaration againſt 
the ſon in cuſtodid mar:/challi is good, 
without diſtinguiſhing him by the ad- 
dition of ** junior,” Lepict v. _ 
19 


17 


3. 


ADMINISTRATION. 


1. In what caſes an adminiſtratrix ſhall 
pay coſts, Fenkin v. Plumbe, 91, 181. 


2. If a plaintiff recover againſt an ad- 
miniſtrator and die, his executor may 
maintain debt on the judgment upon a 
ſuggeſtion of a devaftawit by the de- 
fendant, in the life-time of the teſ- 
tator, Berwick v. Andrews, 126 


Archdeacons have only a preſcriptive 
and not a common right to grant admi- 
niſtration z and a judgment is 60 
zotabilia in the place where it is given: 
if therefore a judgment be given at 
W:/iminſier, and the adminiſtrator of 
the plaintiff bring a ſcire facias againſt 
the terre-tenants of the defendant, 
ſtating that the inteſtate died on ſuch 
a day, and that adminiſtration was com- 
mitted to him by the Archdeacon f 
Dorſet, the Court will ex officio take 
notice, that the adminiſtration, as to 
this judgment, is void; and the admi- 
niſtrator ſhall take nothing by bis writ, 
Adams v. Savage, 134 


4. If an adminiſtrator bring a_ſcire factas 
on a judgment recovered at  Wef- 
minfter, ſtating himſelf «* admiaiſtra- 
tor,” and reciting, as his title ro ſue, 
letters of adminiſtration granted by 
the Archdeacon of Dorſet, the error of 
ſuing for bona notabilia in one dioceſe 
on an adminiſtration granted in an- 
other, is not cured by the terre-tenants 
pleading to the merits, and omitting to 
traverſe the validity of the adminiſ- 
tration; nor can the words, “by the 
« Archdeacon of Dorſet, be rejected 
as ſurpluſage; but it the plaintiff had 

only alledged generally, that“ he was 
„ adminiſtrator of the goods, &c.“ it 
would have been good, Adams v. 


Savage, : 135 
5. The ftatute 8. and 9. Will. 3. c. 11, 


does not extend to executors and ad- 
miniſtrators, 137 netie 
6. An ordinary in Ireland may commit 
adminiſtration of goods in England, 
Anonymous, | 145 
7. An adminiſtrator while in cuſtody on 


an arreſt for a debt due from himſelf, 
| cannot 
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cannot give a good warrant of at- 
toruey to confeſs a judgment on a debt 
due from his inteſtate, Sexon's 2 
104 

8. If an adminiſtrator bring a ire facias 
on a judgment by his inteſtate to warn 
the tenants, and the ſheriff return 
ſeveral terre · tenants, they cannot all 
appear and plead in avatement juint] v, 
Adams v. Savage, 226 
9. In debt by an adminiſtrator upon a 
bond agaiuft an heir, he need not ſhew 
how tbe defendant is heir, Dezbam v. 
Stevenſon, 241 
10. An adminiſtrator may, in an action 
of debt agaĩnſt an heir on the bond of 

* his anceſtor, declare generally that 
adminiſtration was in due manner com- 
mitted to him by ſuch a peculiar, with- 
out ſhewing tne right of the peculiar 
to grant adminiſtration, Denham v. 
Stevenſon, : © 242 
11. An adminiſtration may be granted 
during the abſence of an executor be- 
yond the ſeas, Slater wv. May, 304 


ADMIRALTY. 


1. If a libel be entered in the court of 
admiralty, and proceſs iſtues to force 
the defendant to appear, the court of 
king's bench will not entertain a mo- 
tion for à prabibitior until after ap- 
pearance ; although it may prima fa- 
ae ſeem that the court of admiralty has 
not juriſdiction ; for until appearance, 
the real merits of the cauſe cannot be 
before the cowt, Tramin v. Hatjon, 

12 
2. But under particular. circumſtances, a 

-  prohibitian has been granted to the 
court of admiralty before appearance, 
Sands v. Caf India Company, 12 

3. If the captain of an Engliſh ſhip cap- 
tured by an enemy at fea, ranſoms 
her and becomes hoſtage for the pay- 
ment of the ranſom, he may proceed 


in the admiralty againſt the ſhip and 
cargo for the ranſom money, T ranter 
v. Watſon, * 12 


4+ If a ſhip be taken as prize and con- 
demned, and the goods told, and after- 


Wards the firk owner ſues the vendee 


for the goods, he may ſue bim in the 
admiralty, Tranter v. Watſon, 4 12 


5. The ſentence of a court of admiralty 
beyond ſea ſhall be executed in ting. 
land, 26 


6. The crew of a ſhip may join in a ſuit 
in the court of admiralty for their 
wages, Ewwer v. Jones, © 2h 

7. By 4. Ann. c. 16. ſ. 17. a ſoit inthe 
court of admiralty for ſeamen's wages 
muſt be commenced within fix years 
after the cauſe of action ariſes, or if 
the party be a minor, or me covert, 
inſane, impriſoned, or beyond the ſeas, 
within fix years after his attaining full 
age, being diſcovert, of ſane memory, 
releaſed, or returning from beyand 
ſea, 26 notis 

8. A ſentence in the admiralty in a mat. 
ter of which they have juriſdiction 
binds the property, 56 

9. A prqhibition will not lie to the 
court of admiralty for refuſing a plea 
of the ſtatute of Limitations, if it be 
badly pleaded, Ever v. Fones, 26 


10. If the court of admiralty refuſe to 
receive a plea which is good by the 
civil law, it 1s good ground for an 
appeal, * 5x, 26 

11. The court of admiralty has juriſ- 

_ diction ia the caſe of an bypothecation 
bond, given by the maſter ot a ſhip for 
neceſlaries occaſioned by diſtreſs at ſa, 
although the contract was made or 
land, Jobnjion v. Shepney, 79 


12. If the court of admiralty proceed 
- againſt both the owners and rhe ſbip, a 
prohibition lies as to the owners, 79 
13. The juriſdiction of the admiralty 
ariſes from the locality of the a4, but 
the juriſdiction of the ſpiritual court 
ariſes from the nature of the act, Collins 
v. Jefſott, 156 
14+. If part of the owners of a ſhip diſ- 
ſent from a voyage propoſed by the 
reſt, the diſſenting owner may arrelt 
the ſhip in uE ADMIRALTY, and 
oblige the aſſenting owners to give 


caution, More v. Robot bam, 162 
15. Same point, Dimeck v. Chandler, 
5 | 162 notas 


— 16. Caſes 
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16. Caſes cited id which this point has 
been recognized as law, 162 netis 


17. The admiralty is a court time out of 


mind, and has juriſdiction over - 
men's 1, by ancient cuſtom, per 
Hour, Chief Tuſtice, 205 
18. If the owner of a ſhip contrad with 
ſeamen to go the voyage, and, in order 
to haſten the outfit, they do work on 
board the ſhip while ſhe contioues in 
harbour, the owner afterwards 
diſmiſſes the ſeamen without going 
the voyage, they may ſue in THE aD- 
MIRALTY for their wages, although 
the work was done within the body of 
a county, Wells v. Oſmond, 238 


19. The true reaſon why ſeamen may 
ſue in the admiralty for their wages, 
though the contract be on land, is, 
that there the ſhip itſelf is made hable 
to them, and they may all join in the 
ſuit, neither of which may be done at 
common law, Wells v. Oſmond, 238 


20. But @ pilot who is ſent for from 
Graveſend, and goes from thence on 
board a ſhip lying in Sa Reach, and 
pilots her from thence to her moorings 
at Deptford, though a mariner, cannot 
ſuc in THE ADMIRALTY for the pi- 
lotage ; for both the contract is made 
and the work done within the body of a 
county, Ros v. Walker, 238 notis 


ALMANACE. 


1. The Almanack is of the law of 
England, of whic 


take judicial notice, Reg. D. Dixon, 


42 
2. Same point, Harvey v. Broad, 196 


3- The Almanack which is annexed to 
the Common Prayer Bock is legal evi- 
dence, 81 


4+ Same point, Davy v. Salter, 251 


AMENDMENT. 


1. Upon the amendment of a plea in 

. the party is entitled to caſts, 

aple v. Heydon, 2 
Vor. VI. 


facias cannot be amended, 


the Court muſt 


Ff 


2. If a releaſe be pleaded but no 
laid, it cannot be amended after 
murrer and joinder entered on 
roll, Anonymous, 

3. A miſtake in the return of a 


de- 
84 
ſeire 


4. A mandamus may be amended before 
return made, Reg. v. Chtheroe, 133 


$5. The miſ-prifion of the clerk in ma- 
king out a writ of error may be a- 
mended, Kent's Caſe, 138 


6. On a writ of error on a judgment 
from Wales, a certiorari to inform the 
Court may iſſue, although the record 
has been before amended, Lewis v. 
Tones, 138 


7. An inferior court may amend errors 
in fact in the record by the minute 
book, Gawdy v. Picker/dale, 165 


8. If a writ of error be brought on a 
judgment in ejectment; and, on neg- 
le to aſſign error, the defendant brin 
a /crre facias quare executionem non, — 
recite the judgment to be of tuo meſ- 
ſuages, when it was only of one meſ- 
ſuage, the variance cannot be amend- 
ed after ** nul tiel recora” pleaded, 
 Buxom v. Heins, 263. 310 

9. In an information filed ex efficio, if the 
venire facias be returnable on M 
after the three weeks of Sr. Michael, 
and the diftrizgas awarded on the roll 
with a ai prics on Saturday, after the 
morrow ot A Souls, but the oifringas, 
through miſtake, be reed the day 
after the return of the wenire facias, 
it is @ diſcontinuance of proceſs ; but al- 
though, being a criminal caſe, it is not 
within the fatuteof Feofails, yet it may 
after verdict be amended at common 
law, Reg. v. Tutchin, 269 


10. A miſ-prifion of the clerk in a «vrit 
of enquiry in the common pleas may be 
amended in the king's bench; and 
the Court will order the roll to be 
brought up, Michel v. Waldron, 306 

11. A miſnomer in a bail bond, and 2 
reddidit ſe variant from the firſt writ, 
cannot be amended, Bernardifion v. 

| Sheriff of Middleſex, . 399 

APO- 
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 APOTHECARY. 


The 2 buſineſs of az apothecary 13 
to make and compound or prepare 
the preſcriptions of the doctor, purſuant 
to his directions, The College v. Roje, 
44 


„ A1. 
If an appeal of murder be removed by 


habeas corpus and certiorari into the 
king's bench, and the appellee be ad- 
mitted to bail, ke cannot be diſcharged 
on appearing to his recognizance and 
producing a releaſe from the proſecu- 
tor, but muſt be arraigned upon the 
record, and then plead the re/ea/e or 
eutrefois acquit, Cuiliford*s Cofſe, 219 


APPEARANCE. 


1. The parties to an action are demand- 
able for not appearing on @ day given, 
whether the day be given on de- 
murrer, or on iilve joined, Staple v. 
Heydon, 

. 2. It an attorney appear for a defend- 
ant, the appearance is good, although 
the attorney had no warrant for. ſo 
doing, Anonymous, 16 


3. If an attorney undertake to appear, 
he ſhall be compelled to file an ap- 
pearance, Anorymocs, 42 

4. Same point, g v. Reet and (is 
Wife, 85 

5. In an action again huſband and 
wiſe, the huiband muſt file appearance 
for his wife, 86 

6. If a defendant remove an indictment 
by certiorari, he muſt appear during 
the term in which the writ 35 returned, 
Anonymous, 221 


- APPRENTICE. 


1. An apprentice during the continu- 
ance of the indentures is the ſervant 
of the maſter, to whom whatever he 
earns belongs; and thereupon if an 
"apprentice be preſſed and earn tame 
ticket, the maſter may bring rrover for 
them, Barton . Demis, 69 


- 
— 0 - 
, 


1 9 
* - * 0 


2. Indentures of apprenticeſhip thuff be 
enrolled, 69 

3. If a maſter licenſe his apprentice 
leave him, he cannot afterwards 
call that licence, Anonymous, 70 


4. If a maſter bring an action of cove- 
nant againſt his apprentice for leaving 
his ſervice at ſuch a time, and the de. 
fendant juſtifies by virtue of à licence 
at that time, the maſter cannot give 
evidence of a leaving him at another 
ume, 79 

5. An indifment will not lie againſt a 
man for enticing an apprentice to 
leave his maſter's ſervice, for it is of 
a private nature and to the prejudice 
of a fingle perſon only ; the remedy 
is by ation on the caſe : but to per- 
ſuade a ſervant or apprentice to em- 
bezzle his maſter's goods, is an in- 
dictable offence, Reg. v. Daniel, 99 


6. An apprentice muſt be by deed, and 
cannot be diſcharged from his inden- 
tures but by deed, Reg. v. Dariel, 182 


If a fon be bound apprentice to his 
father, and the father give up his in- 
denture to the ſon, hires him out 
in another pariſh where he ſerves 2 
year, he is ſettled-in the father's pa- 
riſh, tor the indentures not being can- 


celled, the apprenticeſhip continues, 
Reg. v. Tburſſey, 191 


8. If a maſter give a bond to make bis 
apprentice free of the city at the end 
of ſeven years, if requeſted, the de- 
fendant may plead to an action of 
debt on this bond, ** that at the end 
« of ſeven years or after he was not 
« requeſted, &c.?* for he was not 
bound to do it, except upon requeſt 
made at the time appointed for the 
performance, Fitzhugh v. Dennington, 

| 227.259 
9. To perſuade an apprentice to em- 
bezzle his maſter's goods is an indict- 

able offence, Rg. v. * 

2 


ARCHDEACON. 
1. Archdeacons have only a preſcriptive 


and not a common right to grant ad- 
* mini tration, Adams v. Savages 134 


2. An 


- 
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2. An archdeacon is exempted from 
ſerving the office of expenditor of marſh 
lands, Dr. Lee's Caſe, 140 zotis 


3. An archdeacon is taken notice of in 
law as oculus epiſcopt, 242 


ARREST: 


1. 1 covert be arreſted, ſhe hall 
be diſcharged on filing common bail; 
but in an action againſt huſband and 
wife, 1f the haſband be arreſted, he 

! ſhall not be diſcharged unleſs he file 
bail for himſelf and his wife likewiſe, 
Corniſh v. Marks, 17 


2. A priſoner for debt arreſted on an 
eſcape warrant, cannot be diſcharged 
by paying money into court, Hother- 

v. Bows, 0: 7-88 

3. A defendant indicted cannot be ar- 
reſted as he is going to court to plead 
to the indictment, Garibaldo v. Cag- 
noni, 90 

4. A priſoner who has eſcaped may be 
arreſted on a Sunday either by the of- 


ficer on freſs purſuit, or by virtue of 


an eſcape warrant, Parker v. Mere, 
95 


5. But if A. be arreſted at the ſuit of B. 
and C. lodges a detainer againſt him, 
and he is diſcharged from the ſuit ef 
B. he cannot be arreſted again at the 
ſuĩt of C. on @ Sunday, for this is an 
original taking, and not a re-taking af- 
ter an eſcape, Artinſon v. Jameſm, 

* 95 netis 

5. If a bailiff arreſt a perſon without 
watrant on a Sunday, and detain him 
by virtue of a warrant procured the 
next day, the Court will grant an 
attachment againſt the officer, but will 
not diſcharge the priſoner ; for he 
may have an action for the falie im- 
priſonment, Lidford v. I homas, 95 


. If a perſon be arreſted after the writ 
is returnable, the officer cannot legally 
detain him, though for the ſhorteſt 
time, until the writ be continued, 
Loveridge v. Plaiftow, 95 notis 


8. After an arreſt the bailif ougkt to 
carry the party to the next gaol, if he 


1 


do not defire to be carried to a plac: 
in order to ſend for his friends, Ano- 
nymou, 96 


9. In what caſes a married woman, on 
being arreſted, ſhall be diſcharged on 
common bail, Anorymons, 195 


10. If bailiffs break outward doors to 
execute civil proceſs, the Court will 
not grant an attachment againſt them, 
but will leave the party to his remedy 
by action of treſpaſs, 4nonymous, 105 


11. An arreſt muſt be by corporal ſeizin 
or touching the defendant's body, 
therefore if a bailiff only pronounce 
words of arre{t and ſhew his warrant, 
and the defendant eſcape, the Court 
will not grant an artachment for a 
reſcue; for he was not legally arreſted, 
Genner v. Sparks, 173 


12. A bailiff, after arreſt, may; if the 
priſoner eſcapes, break open doors to 
retake him, Ceuner v. Sparks, 174 


13. A bailiff, in the execution of meſne 
proceſs, may break open the door of a 
lodger's apartment, if he has firſt 
gained a peaceable entrance at the 
outer door of the houſe, Lee v. Gen- 
> AR 174 0 
14. If a bailiff has a warrant to arreſt a 
man, and another hinder him from 
doing it, there being no actual arreſt, 
1: is not a re/cous but a coatempt, Powell 
v. Ball, 210 


15. An arreſt muſt be made by the au- 
thority of the bailif, but he need not 
be the hand that arreſts nor in the 
preſence, nor actually in fight, nor 
withia any preciſe diſtance, of the 
perſon arreſted, Blatch v. Archer, 

211 %, 


16. If a capias be returnable in three 
weeks after Eaſter, wiz. on Sunday, 
April 29. and the defendant be arreſted 
at eight o'clock in the morning of the: 
next day, the arreſt is illegal, for it 
was made after the writ was return- 
able, Loveridge v. Plaiſtow," 252 notis 


17. It is illegal to arreſt a perſon on a 
writ filled up after it was ſealed, 
Ananymous, — 810 


F f 2 As- 


» 
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ASSAULT. 


What ſhall be confidered in law an 
aſſault and battery, Cole V. Turner, 


149 


2. Son aſſault may be pleaded in an ac- 
tion, and given in evidence on an 


indictment, Reg. v. Ceteſtwortb, 172 


3. To an action of aſſault and battery, 


A PLEA of “ not guilty within fix 
« years” is bad on a general de- 
murrer; for 2t. Jac. 1. c. 16. limits 
ſuch actions to four years, Blackmore 
v. Tidderley, © 240 


ASSETS. 


1. If a jury find offets, without 9 
to what value, the verdict is inſut- 
ficient, and a wenire de novo ſhall iſſue, 


Staple v. Heydon, 3 
2. If an executor ſuffer judgment to go 
by default, it is an admiſſion of aſſets, 
Treil v. Edwards, 308 


ASSUMPSIT. 


1. If the holder of a bill of exchange for 
Gol. ſend his ſervant with it to the 
give the ſervant a draft for it on his 
banker for 100l. and the banker 
writes off 6ol. from the tool draft; 
| but the ſervant, inſtead of receiving 
the money, takes a draft on a mer- 
chant, who immediately afterwards 
becomes inſolvent and refuſes to pay 
the note, the act of the ſervant ſhall 
not, in ſuch caſe, bind his maſter ; for 
the ſervant was ſent to receive the 
money from tue payee, and not the 
note from the banker, and therefore 


the maſter may recover the fixty 


pounds from the banker in an action 
of ut, as for money had and 
received to the uſe of the maſter from 


the payee of the bill, Fard v. Evans, 


36 

2. If A. defire B. to cure the horſe cf C. 
and promiſes to pay him fo much, an 
indebitatus aſſumpſit will lie againſt A. 
Jordan v. Thompkins, 77 
3. An indebitatus afſumpfit will not lie to 
recover money won at play, Sith <. 
Airs, | 123 


payee for payment, and the payee 


4. A declaration in afump/it by an af. 
fignee ought to ſtate the promiſe as 
made to the bankrupt, unleſs an expre; 
promiſe is made to the aſſignee, Ano. 
um, 131 

5. An executor cannot maintain 
fit for money taken out of the teſla- 
.tor's room after his death, Clark v. 

* 151 

6. To afſumpfit in the king's bench, the 
defendant cannot plead another action 
depending for the fame cauſe in the 
common pleas, Rowften v. Combat, 

137 

7. If an executor give a perſon a ſum of 

on his promiſing to deliver u 

certain writings, then in his poſſeſſion 
belonging to the teſtator, and he af. 
terwards refuſes to perform his pro. 
miſe, the executor may recover back 
the money fo „ 
aumpfit, Holmes v. H. » 161 

8. If A. has a rent charge iſſuing out of 
the lands of B. and B. in conſideration 
that C. will indemrify him againſt all 
diſtreſſes taken by 4. promile to pay 
C. ſuch a ſum of money, this is not a 
ſufficient conſideration to ſupport an 
offumpfit, unleſs it appear that 4. had 
a right to diſtrain, , Seng v. Courtney, 

266 

9. Affampſit lies on a promiſe to deliver 
a grain of rye on Monday, and an ad- 
ditional two gains, in arithmetical 
progreſſion, on every Monday during 
the year, Thornborough v. Whiteacre, 

395 

10. So an afſumpfit to pay for à horſe a 
barley corn a nail, doubling every 
nail, is good, James v. Morgan, 305 


rolls 


ATTACHMENT. 


See Fok ft IN ATTACHMENT. 


1. An attachment lies againſt an at- 
torney for appearing for a defendant 
in an action without a warrant for that 


purpoſe, Anonymous, | 16 


2. If an attorney in an action of eject- 
ment procure a perſon to go to the pre- 
miſes demiſed, to aſſume the name 
and character of the tenant in e 

od: 
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and then ſend another perſon to ſerve 
the declaration on him, and to make 
an afhdavit of ſuch ſervice, and by 


ſuch fictitious proceediogs obtain judg- 9% 


ment againſt the caſual gjefor, and 
thereby get into fraudulent poſſeſſion, 
yet the Court will not grant an attach- 
ment againſt THE ATTORNEY 1n the 
firſt inſtance, but will grant a rule for 
him to ſhew cauſe why an attachment 
ſhould not go, and why he ſhould not 
anſwer the matter of the atfidavit ; and 
on affidavit of p-rional ſervice of the 
rule, or if he cannot be found, on af- 
tidavit of that fact, and that due dili- 
gence has been uſcd to find him, they 
will grant an attachment, Holder/tofe 
v. Saunders, 16 


3. In proceedings on an attachment of pri- 
vilege brought by Tis Marsnal of 
the king's bench priſon, there ſhall be 
no attorney, for uE MARSHAL is al- 
ways, by intendment of law, preſent in 
the court, | 


4. At what time the Court will grant az 
attachment for not returning a manda- 


mus, Rog. v. Mayor of Thaferd, 25 


5. If poſſeſſion under a writ of babere fa- 
cias poſſeſſionem be given about nine 
o'clock in the morning, and the party 
is forcibly turned out of poſſeſlion in 
the afternoon of the ſame day, the 
Court will grant a rule to ſhew cauſe 
why an attachment ſhould not iſſue, in 
order to diſcover whether the outter 
was in contempt of the proceſs of the 
law, King /dale v. Main, 27 


6. If, on interrogatories exhibited, the 
examinant confeſs that a copy of a 
urit was ſhewed to him, and that he 
ſpoke contemptuouſly of it, an attach- 
ment lies, although he did not know the 
contents of it, or out of what court it 
had iſſued, Reg. v. Cre/s, 44 


7. An attachment lies againſt a perſon 
for knowingly arreſting an indictee, as 
he is going to court to plead to the 1n- 
dictment, Garibaldo v. Cagnoni, 90 


8. An attachment lies againſt a ſheriff's 
officer for arreſting a perſon on a Sun- 
day without a warrant, and procuring 


, ib. 


a warrant the next day to detain him, 
Lidford v. T homas, 


The Court will not grant an attachment 
againſt bailiffs for breaking doors to 
execute proceſs, Anonymous, 105 


10. The Court will not grant an attach- 
ment in the firſt inſtance on affidavre 
of a reſcue ; but if the ſheriff return a 
reſcue, that is of itſelf a cenviction, and 
the attachment will go of courſe, Ano- 
nymous, | 141 


11. The Court will not grant an attach- 
ment for a reſcue, if it appear that the 
party was not legally arreſted, Genney 
v. Sparks, 173 


12. An attachment lies agsinſt a whole 
county for diſobeying an order of the 
court of king's bench made on an indift- 
meat for oot repairing a public bridge, 
and any one or more individuals of the 
county may be apprehended on it, and 
made to anſwer for the whole county, 
Reg. . Hill, 307 


ATTAIND ER. 


If a Father bring a writ of error to re- 
verſe the attainder of his /ox, and a rule 
for its reverſal be obtained, on the 
confeſſion of the attorney general, the 
Court, though in the reign of a ſubſe- 
quent king, will order the record of 
reverſal to be made up after the death 
of the patties, on producing the writ, 
and the confeſſion of error thereon, 


Lord Mobun's Caſe, 59 


ATTORNEY. 


1. If an attorney appear for a defendant 
without a warrant for ſo doing, the de- 
fendant, if thereby injured, may have 
an action againſt the attorney, but 
the appearance is good, EIN. 

I 


2. If an attorney procure a declaration 
in ejeAment to be delivered to a fic- 
titious perſon as tenant in poſſeſſion, 
and by affidavit of ſervice obtain judg- 
ment againſt the caſual ejeftor, and 
thereby get fraudulent poſſeſſion of the 

remiſes, the Court will grant a role 
for an attachment, Holderfiaffe v. 
Saunders, ib. 
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3. An arrorney cannot appear on the part 

of the marſhal of the king's bench, on 

| an attachment of privilege, n 
1 

4. A mandamus lies to reſtore a perſon to 

the ofice of attorney of an inferior 

court, i Hite Caje, 18 


5. If, before a writ be taken out, an at- 
torney promiſe to appear to it, and it 
is afterwards taken out, and ſhewed to 
him, be ought to appear, 4nexymous, 

42 

6. An attorney may enter a remil/it 

- damna, but not a retraxit, Lamb v. 
Williams, 82 


7. An attorney muſt be preſent at the 
executirg of a warrant of attorney to 
confeſs a judgment by one under arreſt 
by © proceſs from an inferior court, 
Inman v. Crew, 8 


$. A warrant to confeſs a judgment in 
the court of commen pleas is well ex- 
ecured in the preſence of an attorney 
of the £ourt of king's bench, and vice 


<e /, Inman v. Crew, 85 


9 An attorney need not be preſent on 
” excecunug a warrant of attorney to 
confeis a judgment in an jaferior 
court, Zaman w. Crew, ib. 


10. But if g perſcn be in cuſtody by vir- 
tue of procefs from an inferior court, 

an atrorney mult be preſent at the ex- 
econ of a warrant of attorney to 
canfeis a judgment in the inferior 
court, Inman v. Crew, © _ 


11. If an attorrey undertake to appear 
add accept a declaration de bere ef+, 
the plaintiff, on the attorney's refubrig 
to appear, cannot fign judgment for 
want of a plea, Figg v. Rock, 86 
12. An attorney who undertakes to ap- 
par ſhall be compelied to appear, 
Wize v. Neat, ib. 
13. Same point, Anozzmous, 42 
14. Formerly a bill againſt an attorney 
could not be hled except in full Term, 
Ancnymeus, „ 106 
15 But now a bill may be filed againt 


n attorney in Vacation as well as in 


1] erm-time, Lane v. M beate, 166 261i 


16. Bot if a bill be filed againſt an at, 
torney in Vacation=time, other than to 
avoid the ftatute of Limitation, the 
piaintiff will not be allowed his coſts, 
if the action be ſettled before the en. 
ſuing Term, 106 noti; 


17. 1f a bill be filed againſt an attorney 
in Vacation, the day of filing it may be 


jaſerted in the memorandum, Dou/- 
worth v. Bowen, ib. 


18. If an attorney of the common pleas 
be ſued in the king's bench, and plead 
his privilege, be Kan not be ſworn to 
his plea, nor need the writ of privi- 
lege be ſet out at large, Anonymous, 

114 

19. A bill may be filed againſt an at- 
torney any day within the Term, Aus- 
D 75 

20. The Court may proceed in à ſum- 
mary way to ſtrike an attorney off the 
roll, Anonymous, 187 


21. By 1. Hen. 5. c. 4. no under-ſheriff 


mall act as an attorney in the king's 


courts during the time that he is in 
office, on pain of being ſtruck off the 
roll, Anoxymous, 192 


22. The manner in which an attorney 
may plead his privilege, Cockreft v. 
Smith, » "FRET 263 

23. An attorney who makes a nominal 


leflee in ejectment ſhall be anſwerabie 
for coſts, Anenaymens, _ 309 


_AVERMEN T. 
1. What ſhall be conſidered as an immg- 


terial or impertinent averment, 3 


2. If an action be brought in an inferior 
court, that which is the git of the ac - 
tion mult be averred to be within the 
joriſciction, ' Gtanyex wv. Davis, 224 

3. In what marner an averment is re- 
ceflary where the deſendant plate“ 
privilege, Phips v. Jackſon, 306 


AVOWANT. 


In replevin, if the avowant ſtate a parti- 
* cular eftate, it caanot, after nonſuit, be 
 objeQed that he has not fhewn its com- 

| mencement, 


7 
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mencement, or ſtated a /cifin in fee, 


Anonymous, 223 


AWARD. 


1. An award that all ſuits between the 
« parties ſhall ceaſe,” is final; for it 
ſhall be taken as a determination of 
the right of action, Squire v. Greville, 

34 


2, An award that one of the parties * ſhall 
« pay ten pounds in full of all demands, 
« and the other give him a general re- 
« leaſe,” is good; for it ſhall be in- 
tended in full of all demands to the 
time of the ſubmiſſion, and not to the 
time of payment, Squire v. Greville, 

33 


3. In debt, on an award made on a ſub- 
miſton bond, to ſtand to the award, ſo 
as it be ready to be delivered at ſuch 
a time, a replication, after ** no 
award” pleaded, ſetting forth an award, 
is good, although it do not ſtate that 
it was ready to be delivered at the 
time, Robinſon v. Calwood, 82 


If a bond of arbitration be condition” 
ed ©* ſo as to be ready to be delivered 
« to the parties on or before ſuch a 
« day,” the arbitrators may make a 

arol award; for ſuch an award is ca- 
pable of being delivered, and the words 
do not neceſſarily import that it muſt 
be in writing, Oates v. Brombil, 

169, 176 


In debt, on à bond of arbitration, an 
averment that the award was ready to 


be delivered, is ſufficient, without ſay- 


ing to both parties, Oates v. Brom- 
bt, | 177 


6. An award ordering © the faid A. to 
< pay to the ſaid B. the /aid ſum of ten 
* pounds,” is good, though no ſum 
of ten pounds was mentioned 2 

1b. 


7, Precedent of a declaration in debt on 
a bond of arbitration, with plea, re- 
plication, &c. Winter v. Gariick, 195 


8. An award that the party ſhall pay the - 


coſts of a ſuit depending in an inferior 
court is void for uncertainty, Hinter v. 
Garlic, | 195 


9. But an award that one party ſhall pay 
to the other all ſuch monies as he has 
expended about the proſecu ion of a 
ſuit, is good, Hanſan v. Leverſedge, 


195 notes 


10. So an award that the defendant 
ſhall pay, as the plaintiff and his at- 
torney by bill or oath ſhall make ap. 
pear, is good, Linfield v. Ferm, ib. notis 


11. If coſts are awarded generally, but 
no perſon appointed to tax them, the 
Court may order the maſter to do it, 
Dudley v. Netlefield, ib. notis 


12. Arbitrators are not bound to refer 
| the taxation of coſts to the officer of 
the court, but they may award a groſg 
ſum for coſts, Shepherd v. Brand, ib. 


13. A defendant may plead the award of 
a collateral thing in ſatiſfſadtian, with- 
out averring that the award is per- 
formed, Boiſlee V. Bailey, 221 


14. A declaration in debt, on an arbi. 
tration bond, ſubmitting a treſpaſs, 
need not notice the vi er armis, 16. 


15. On an award that 4. ſha!l give a 
dinner to B. on M eangſday or Tur 
day, notice is neceſſary, ib, 


16. In pleading the award of a collate- 
ral thing, qzere if a tender ſhould be 
ſtated, 16. 


17. An award that jointenants ſhall makg 
partition by mutual conveyances, is 
good, 1 N it do not point out what 
part each of the parties is to have, 
Knight v. Burton, 231 


18. An award that“ whereas ſo much 
% money has been diſburſed as is al- 
te J:@ged, is good, 232 

19. An award that a ſuit between the 
parties in chancery ſhall be ai/miſed, 
is good; for it ſuall be taken to mean 

that the ſuit ſhall ceaſe for ever, and 
therefore fipal, Knight v. Burton, ib. 


20. It is a rule in awards that are ſlated 
to be made ** of and upon the premiſes,” 
that if the words uſed in them be in 
their own nature more comprehenſive, 
and fo extendible to things not within 
the ſubmifion, yet they ſhall be in- 
Ff 4 teaded 
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tended that there was no other matter 6. So if a priſoner who bas leen dit. 


between the parties but what was ſub- 
mitted, &Kzigbt v. Burton, 233 


21. In debt on bond for performance of 
an award, it is not neceſſary 
the date of ihe award; for if it be 
alledged to have been made on a day 
which is within the time of the ſub- 
miſhon, it is ſufficient, Arr v. 
Breame, | 244 
22. On a ſubmiffion to arbitration re- 
ſpecting ſcaffolds newly erected within 
ſuch a liberty, an award made de et 
ſuper premifis is good, although it do 
not aver the ſcaftolds to be within tbe 
liberty, or to have been zew!y melts. 

10. 


23. If A. erect ſcaffolds on his own 
ground, and thereby commit a nu/ance 
to B. and arbitrators award, that the 
ſcaffolds ſhall be removed, the award 
is ſufficiently certain, though it do not 
_ ſay ” <chem ; for it ſhall be intended 
r whoſe ground they are erected, 

ote v. Breame, | 245 


- BAIL. 


1. There muſt be ſpecial bail in trover, 


Bang ley v- Titcombe, 14 


2. If exception be taken to bail, and 


new bail is thereupon put, there muſt 


be notice thereof given ; but if new 


ex be taken, gaære if that will 
not cure the want of notice, Anonymous, 
3- If the fame bail which were taker by 
the ſheriff be put in to the action, the 

| | 3. 


4. In debt on bond, bail muſt be ppt in 
before any motion can be made to fla 

proceedings on 3 of principa 8 
iatereſl, and coſts, Anzogymous, 1 

5. If a priſoner, in an acti n of debt on 
bond, take the benefit of an inſolvent 
u@, the hail «ry Gſcharged, NeeT'w. 
yo 72 


to ſtate 


bail, and on à conſe ſſion of the a 
be charged in execution, and the plain. 
tiſt ſues the bail, and they ſurrender 
the principal, they ſhall be diſcharged, 

22 

7. There are twenty days allowed to ex. 
cept againſt bail aſter notice given, 
Anonymous, 24 
8. Bail cannot juſtify at chambers, ex- 
cept in Vacation, or by conſent, Ano. 
A) mous, 24 
9. Upon putting in bail, it is not enough 
to give notice of their being put in, 
but it ought to be of their names, 
places of abode, and trade, that the 
plaintiff may know howto enquire aſter 
them, Anonymons, 25 
10. There ought not to be a ſtay of pro- 
ceedings on the bail-bond upon bring. 
ing principal and intereſt and coſts into 
court after notice of trial, without it be 
brought within ſuch time as the plain- 
tiff may not be delayed in going tocrial, 
Butler v. Rolfe, 25 
11. If a writ of error be brought in the 
| king's bench on a judgment in debt on 
bond in the common pleas, bail muſt 
be filed purſuant to the ſtatute, Score 
V. Br ace, N 38 
12. Where a plaintiff, in order to hold a 
defendant to bail, has ſworn poſitively 
to the debt, this affidavit cannot be 
expiained or contradicted, Emmer 
v. Hawkins, F 63 notis 

13- If the affidavit to hold to bail be de- 
feQtive. the Court will diſcharge the 
defendant on common bail, Haſey v. 


charged under an insolvent ad give 
ion 


Baſterville, * 63 notis 
14. Bail cannot ſue on a counter · ſecurity, 
until they are damniked, 79 


15. If a feme covert be arreſted, and her 
coverture is clear and nototious, ſhe 
ſhall be diſcharged on common bail, 
but otherwiſe ſhe ſhall find ſpecial 
bail, and be put to plead the coverture 
in abatement, Fzorymors, 105 

16. If the plaintiff has truſted a feme ſole, 

or a married woman living ſeparately 
from her huſband, they ſhall reſpeRive- 
ly, on being arreſted, find ſpecial bail, 

Wiljan v. Campbell, * 105 notis 

988 17: On 
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17. One joint and ſeveral bail-· bond for 
the appearance of three defendants, is 
bad, Groſvenor v. Soame, 122 


18. An action will not lie againſt a ſheriff 
for taking inſufficient bail; but if he 
have not the defendant on the return 
of the writ, he may be amerced, un- 
leſs he has afligned the bail-bond, 
Groſvenor v. Soame, 122 

19. It bail to the ſeri bail above, 
they are not liable to exceptions after 
aſipnment of the bail-bond, Groſvenor 


D. Soame, ih. 


20. Where a ca. /a. is returnable againſt 
the principal on a particular day, be- 
fore which a writ of error is allowed 
and ſerved, that operates as a ſuperſe- 
d:as againſt the bail, although the 
ca. Ja. has been four days in the office 
before the allowance of the writ of er- 
ror, Parry v. Campbell, 130 natis 

21, In ſcire facias againſt bail, if they 
were ſummoned on the return-day only 
an hour before the Court rijes, the 3 
ceedings ſhall be ſet aſide, ebb v. 
Harvey, 130 noti⸗ 

12. For what length of time the Court 

may require bait on articles of the 
peace, 132 notts 

23. Debt lies in the king's bench on a 
recognizance of bail taken in the 

common pleas ; but it ſhall be diſ- 
charged if the principal be ſurrendered 
in eight days in full I erm after return 
of proceſs, Shuttle v. Wood, 133 


In debt on a recognizance againſt 
il if the defendant al ad 5 ca- 
* pies” againſt the principal, and the 
plaintiff reply ** a capias prout patet per 
« recordum; a rejoinder, that a 
* writ of error was allowed before the 
return of the capias,” is @ departure 
from the plea, Parkins v. i oolaſton, 

| 139 

25, Form of declaring in debt on a re- 
cognizance againſt bail, Parkins v. 
Chatherton, 159 


26. If an appeal of murder be removed 
into the king's bench, and the appellee 
be admitted to bail, he cannot be di- 
charged on appearing to his recogni- 
Fance and producing à releaſe from 


the proſecutor, but muſt be arraigned 
upon the record, and then plead the 
releaſe, Or autrefois acquit, Culliford"s 
Caſe, 219 
27- Proceedings on a bail-bond ſet aſide, 
becauſe no cepi corpus returned, Ano- 
nymous, 229 
28. The ſtatute 4. & 5. Anne, c. 16. 
and the modern practice with reſpect 
to bail- bonds, ſtated, 229 notis 
29. If a on commit a treſpaſs of 
aſſault, Lary be arreſted under 1 
ac etiam, yet his bail may be excuſed, 
under circumſtances, from jaſtifying to 
the extent of the ſum mentioned in the 
Judge's warrant, Cockroft v. Smith, 
230 
39. Upon a writ of error and bail pat in, 
the defendant has twenty days to ex- 
cept againſt the bail, which exception 
ought co be entered in the clerk of the 
errors book, Gibbon v. Dacre, 230 
31. Bail may take their principal at a 
time, even on a mas fade, 
him in their diſcharge, Anonymous, 231 
32. At what time bail may ſurrender the 
principal, though notice be not given 
to the plaintiff, Anonymous, 238 
33. If a principal be committed to a tip- 
ſtaff on a ſurrender at a Judge's 
chambers, and eſcape, ihe bail are 
liable, 239 


34+ If a defendant, upon habeas corpus, 
remove a cauſe from an inferior court 
in which there ought to have been 
ſpecial bail below, he ſhall give bail 
above, but the ſum ſtall be in the 
diſcretion of the Court, Bignall v. 
Devonch, | 242 
Bail detain their principal in the 
3 order to — him to 
the proper priſon in diſcharge of their 
recognizance, even though he be not 
charged with a debt to TH crown, 
and the attorney-general oppoles the 
habeas corpus, French Caſe, 247 
36. If a man be in cuſtody two Terms 
without à declaration, he ſhall be diſ- 
charged on filing common bail, Til/dex 
v. Parfriman, 254 


37. BA1L was formerly only liable when 


the plaintiff did not recover a greater 
yum 
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than that which was laid in the 

© ation ; for if he did, the bail was 
thereby diſcharged from his recogni- 

© wance: but now, in the KIS 's 
BENCH, bail are liable to the ſum 
fworn to and indorſed on the writ in 
the actions in which they became bail, 
and any lefer fin, and alſo to rhe coſts 
of ſuch action; but in the common 

_ FLEas, the bail- bond being taken in 
double the ſum indorſed on the writ, 
they are liable to the extent of the 
penalty af the bail-boad, Garibalus v. 
Cag non, 266 notis 


. A defendant, both in the court of 
king's beach and common pleas, may 
be held to ſpecial bail in an action on a 
judgment for ten pounds ſor damages 
and cos, although the original debt 
was under ten pounds, Lewis wv. Port- 


ter, 268 vi 


39. If 2 priſoner for debt be diſcharged 
under an inſol vent debtors acl, and be 
altexwards taken again for above the 
ſum mentioned in the act, he muſt find 
ſpecial bail, Crager v. Glover, 301 
On a ire facias againſt bail, if 

8 no . againlt the priacipal” be 
pleaded; a REPLICATION ſhewing 
a catias ſued out afier the expiration 
of a year and a day from the giving of 
the judgment, is good, although no 
feire facias appear, Cholmity v. Yeal, 

304, 305 


BAILME Nx. 


1. If 4. bail the goods of C. to B. and 
C. briag detinue 1 B. for them, 
© B. may plcad the bailment to him by 
A. to be re-ceivered to 4. and 10 
bring in H. as garn;/hee, to interplead 
with C. Rich v. Aldred, 216 


2. If A. bail gcods to C. and afterwards 

ive his whole right in them to B. 
1 cannot maintain dctinue for them 
againſt C. becauſe the ſpecia? property 
that C. acquires by the &ailmert is not 
thereby transferred to B. R.ch v. Al. 


ared, 216 


BANKRUPT. 


1 Ia an action by an aſſigner of back - 
rupt on a üũmple contract, the promiie 


muſt be laid in the declaration to hare 
been made to the bankrupt, except 
there be an expreſs promiſe after 
aſſignment made to the aflignee, 
LAnonymous, 131 
2. If an action of debt he brought upon 
a judgment, and before plea pleaded 
the defendant become a bankrupt, the 
Court will not permit the plaintiff to 
money into court, in order to have 

o much {truck out of the declaration, 
Anonymous, 153 


BARRISTER. 


1. A barriſter may be puniſhed in a ſum. 
mary way for mal- practice in the courſe 
of his profeſſion, 137 

2. If an attorney be made a Barrifter, yet 
that will not diſcharge him from being 

- puniſhed for mal · praclice as an attorney, 
Anoxzmou:, 137 


BASTARD. 


1. An order of fl;ation made on the ex- 


amination of oze juftice is bad, although 
two gufizces make the adjudication ; 
for the examination is 'a judicial act, 
and both muſt be preient, Reg. c. 
Ci 39 180 
2. The reputed father mult be preſent on 
a molion to quaſh an crder of filiaticn, 

| 180 

3. An indĩctment for conſpiring to charge 
a man with being the reputed father of 

a bafierd child, need not aver that the 


perion charged was not the father, 
Reg. v. Beſt, 184 


4. An order of filiation, while unreverſed, 
is concluſive evidence that the perſon 
charged is the reputed father, ib. 


5. An order of baſtardy on a married wo- 
man muſt ſhew thatthe huſband is dead, 
Weftbury v. Coftham, 213 


Arr. 


t. To touch another in anger, though in 
the ſlighteſt degree, and under pretence 
of paſting, is, in law, & battery, Cole v. 
Turner, 149 

2. Spitting in another's face is a battery, 
Reg. v. Cergſiuerib, 172 
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BILLS OF EXCHANGE. 


1. A note of hand, after twenty years, 
and no demand of, or proceedings on 
it, ſhall be preſumed to have been 
paid, Anonymous, 22 


3. Formerly promiſſory notes were not ne- 
otiable within the cuſtom of merchants, 
Buller Vs Crifs, 30 


3. But now by 3. & 4. Anne, c. 9. they 
are put on the ſame footing as inan 
bills of exchange, 30 nuts 


In an action againſt the drawer of an 
inland bill of exchange, it is not neceſ- 
fary to ſet forth a proreff ; for the ſta- 
tute 9. & 10. Will. 3. c. 17. does not 
deſtroy the ation for want of a proteſt, 
but only prevents the party from reco- 
vering iatereff and coffs ; and therefore 
if the drawer ſuſtaĩn damages for want 
of a proteſt, they ſhall be borne by the 
holder, Broygh v. Perkins, $1 


5. Intereſt on a bill of exchange com- 
mences from demand made ; and 


therefore if no demand be made until 


action brought, the defendant may plead 
tender and refuſal, and encore pres, 


AH ncnymous, 138 


6. By 3. & 4- Anne, c. 9. ſ. 7. if any 


perſon receive a bill of exchange in 
ſatisfaRion of a former debt, it ſhall be 
deemed complete payment, if he do 


not take due courſe to get it paid, 
| 148 notis 


7. The due courſe is to demand payment 
at the time the bill becomes due, or io 
give notice of non-payment within a 
reaſonable time, 148. ai 


8. What ſhall be conſidered a reaſonable 


time is a quellioa of law, ard not of 
fad, | 1348. woris 


BONA NOTABILIA. 

A judgment at law is bona ngotab;/ia inthe 
place where it is given; and therefore 
on a judgment recovered at VH 
17. adminiſtration cannot be granted 

the aichdcacon c Doryet, 134 


BOND. 
1. By 4. & 5. Anne, c. 15. in any action 
on 4 bend lug payment of money with 


a penalty, on the defendant's bringi 

iato court all the principal, intereſt, 

acd coſts, the Court may difcharge him 
from the action, Anonymous, 11 notis 


2. But a mouvon cannot be made to pay 
principal, intereſt, and coſts, on a bond, 
into court, until bail is filed in the 
action; for the ſtatute ſays, it ſhall be 
done * at any time pending the action,“ 
and until bail is filed, the parties are 
not in court, Anonymous, 11 


3- If a bond be of twenty years ſtanding. 
and nodemand proved thereon, or good 
cauſe ſhewn for ſo long a forbearance, 
it ſhall, upon a folvit ad diem, be pre- 
ſumed to have been paid, Azonymous, 

22 


4+ A bond, conditioned for the obligor's 


ſubmifion to the church, is good, 
Denham v. Ladler, 72 


5. If a feoffment be pleaded in ſatisfac- 
tion of a bond, the acceptance of it 
muſt be laid in the county where the 
feoffment was made, Hilliam v. Far- 


re to, 82 


6. In debt on bond, the defendant, on 
brio ging principal, intereſt, and cofts, 
into court, ſhall be relie ved againſt 
the penalty, Ireland's Caſe, 101 


7. By 4. & 5. Anne, c. 16. ſuch principal, 
interell, and colts, ſhall be taken in 
full ſatisfaction of ſuch bond, and the 
defendant diſcharged of and from the 
ſame, 102 notis 


8. But in debt on bond with condition to 
account for money to be received, the 
Court will not ſtay preceedings on 
payment of the penaity into court; 
for in ſuch caſe damages may be reco- 
vered for more than tue penalty, Lord 
Lonſdale v. Church, 102. atis 


9. Precedent of proceeding by bill 
ag ainſt an officer of the court of king's 
bench in an action of debt on bond, 

" Lett v. Mills, 106 


10. One joint and fevers] bond for the 
appearance of three detendants is 
bad, Gro/wenor v. doames 122 


11. In what caſe compariſon of hands is 
ood evidence to prove the atteſtation 
of a bond, Ofbeurne v. {lofier, 167 


12. In 
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12. In debt on a fingle bond, the jury 
may give the amount cf the intereſt 
due in damages, Ofbours v. 2 

107 

13. In what caſe intereſt ſhall be allowed 

on a bond, 184 


14- If 2 fon borrow money for the uſe of 
his mother, and give a bond to pay it 
en demand, and the mother do not pay 
it ; Tut OBLIGES may declare on 
this bond againſt Tuz oBL1Gor, 
without ſtating any ſpecial requeff to 
the mother to pay the money, Har- 
oed v. Tuberville, 200 


15. In debt on bond, if the defendant 
plead that it was delivered as ane/crow 
upon a condition not performed, and 
ſo mot bis deed, à concluſion to rhe 


country is cured by replying a different 
condition, and traverſing the condition 
- Rated in the plea, Bufbel v. Paſmore, 


217 
16. A bond given to fave a gaoler 
harmleſs agaioſt pap eſcapes is go d, 
bur not agaialt Vutare eſcapes, Fox v. 
Tilly, 225 
17. If A. make abond in the name of B. 
and is ſued by the name of B. he may 
plead a mifnomer, Linch v. Heooke, 225 


18. If a maſter give a bond to make his 
apprentice free of the city at the end 
of ſeven years, if requeſted, the defen- 
dant may plead, to an action of debt on 
this bond, that at the end of ſeven 
«« years, or after, he was not requeſted, 

% &ec, ;** for he was not bound to do 
It, except upon requeſt made at the 
time app inted for pertormance, Fitz- 
Hugh v. Denuington, 227. 259 

19. A declaration in debt on bond, con- 
ditioned to pay ** to A. his attorney, or 
„ aſſigns, is maintained by evidence 
of a bond to pay to the at:ciney of 
« A. or his aſigus, Rol ert v. Har- 
gage, 228 

20. If a bond bear date at any place 
abroad, that place muſt be Rated in the 


declaration, with a ⁊ i. at ſuch a place 
in Euglaud, Rebert v. Harnage, ib. 


21. In debt on bond, if the defendant, 
ou yer, diicovet that a mateiial eraſure 
has been made in the condition, and 


plead nos ef fadtum, and the plaittißf, 
perceiving the eraſure to be detected, 
countermands notice of trial, yet the 
Court will not impound the deed, 
Selby v. Green, 233 


22. If a perſon hold an au office for 
life, and depute another to exerciſe the 
ſaid office during his good behaviour, 
A Bord given by ſach deputy to pay 
his principal yearly during the {aid 
deputation 200l. and that in conſidera. 
tion thereof the deputy ſhall have all 
the rents and profits of the ſaid office 
to his own uſe, is void by the ſtatute 

„& 6. Edw. 6. c. 16. for it is a 
to pay a certain ſum at all events, 
Godelphin v. Tudor, 224 

23- In debt by an adminiſtrator againſt 
an heir on the bond of his anceſtor, he 
need not ſhew how the defendant is 
heir, Denham v. Stevenſon, 241 


24. An adminiftrator, in an action of 
debt on a bond-againſt an heir, may 
declare generally, that adminiſtration 
was in due manner committed to him 
by ſuch @ peculiar, without ſhewing the 
right of the peculiar to grant admini- 
ſtration, Derham v. Stevenſon, 242 


25. In debt on bond for performance of 
an award, it is not neceſſary to ſtate 
the date of the atuard ; for if it be 
allecged to have been made on a day 
which is within the time of the ſub- 
miſſion, it is ſufficient, Arnote v. 
Breame, 244 


26. A declaration in debt on bond, ſtat- 
ing, that the defendant was bound by 
the name of Job Villar, Viſceunt 
Purbeck, and Earl cf Buckingham, is 
good; although the better way is t0 
late the title under an alias didul, 
Villars v. Cary, 303 


27. A declaration in debt on bond, ſtat- 
ing, that on ſuch a day the defendant 
became indebted to the plaintiff fer 

feriptum ſuum ebligatorium, is ſufficient, 
without ſhewing rhe dare of the bond, 
or ſaying, that it was ſealed and delt- 
vered, Woodcock v. Morgan, 306 


BILLINGSGATE DOCK. 
Zillingſgate Deck, though a common 
dock, is not free for all ſhips, but 0 
te 
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ted only to rec2ive ſmall veſſels; and 
therefore to bring a large ſhip of 
300 tons burthen into the dock is a 
public nuſance, Reg. v. Leech, 145 


BOROUGH. 


1. A burge/s and a citizen taken as elefors 
of members of parliament, are both 
upon the ſame foundation, Ah v. 
White, 52 


2. There are two ſorts of boroughs; the 
firſt, where the electors give their votes 
in reſpect of their burgeſſes; the ſe- 
cone, where they give them as mem- 
bers of a corporation, Af w. W, * 

ib. 


3. An indictment on the 5. Eliz. c. 4. 
for uſiag a trade without having ſerved 
as an apprentice to it will he at a 
borough ſeſſion, Reg. v. Franklin, 220 


BOROUGH ENGLISH. 


1. If a perſon have five ſons, and the 
youngeſt ſon die in the life-time of 
his father, leaving iſſue à danger, 
and the father afterwards purchaſe, 
and become ſeiſed of cepybold lands 
in the nature of borough Enghib, the 
daughter of the fifth ſoa ſhall, on the 
death of ber grandfather, inherit theſe 
lands jure repreſentations, and not the 
fourth ſarviving ſon; for by the cuſ- 
tom of borough Engliſh, the youngeſt 
ſon and his repreſentatives are as much 
heirs to the boreugh Engliſh lands as 
an eldeſt ſon and his repreſenmtives 
are heirs to lands deſcendible as at 
common law, Clement v. Scudamore, 

120 


2. But where there is a cuſtom within a 
manor that lands ſhall deſcend to the 
eldeft fifter, when there is neither a 
ſon nor a daughter, the cuſtom does 
not extend to an cle niece, but the 
lands muſt deſcend according to the 
rules of the common law, in default 
of ſuch ſon, daughter, or niece, Good- 
win v. Spray, 122 ati: 


B RID GES. 


I, On an information againſt @ county for 
not repairing a bridge, THE ATTOR» 


NEY GENERAL may try the cauſe in 
any adjacent county, and award the 
venire either to the body of that county 
or to the wicinity of any particular 
place therein, Reg. v. Wilts, 191 


2. An indictment for not repairing « a 


common bridge ſituated in a certain 
% common foot-path,” is good, wich- 
out anon, Frome it was in the 4ing's 
highway, Reg. v. Saintif, 255 
3. The ſeſſions bave no power by 22. 
Hen. 8. c. 5. with reſpect to privare 
bridges not common in the 4ighways, 
unleis they are publ c nuiſances, and 
then they have juriſdiction, Reg. v. 
Saintiff, 256 
4. The inhabitants of a county cannot 
of their own authority change a bridge 
from one place to another: it mult be 
by act of parliament, Rrg. v. I ilis, 

| 307 

5. A public bridge muſt, of common 
right, be repaired by the county ; but 
by tenure, preſcription, &c. the bur - 
then of repair may be on a particular 
perſon, Reg. v. Wilts, 16. 


6. If a private perſon build a private 
bridge, which ait-rwards becomes of 
ublic convenierce, the whole county 

is bound to repair it, Rog, v. Wilts, 


ib. 


BTE. LAW. 


1. A bjze-law creating a penalty for not 
weighing goods by foreigners at the 
ancient beam of the city of London, is 
good, Cuidon v. Proveſt, 123 


2. A bye- law of the city of Londen in - 
flcting a penalty on any perſon u ho 
ſhall employ a porter not free of 14: 
Porter's Company, is void; but a bre- 
law that none but a freeman ſhall do 
porterage work, is good, Cuddon v. 
Eftevict, 3 

3. A bye-law by the mayor and com- 
mon- council of Exeter, that no butcher 
or other perſon ſhall, within the walls 
of the ſaid city, ſlaughter any beaſt, 
under pain of forfeiting certain penal- 
ties therein ſpecihed, is good, not being 
in reſtraint of trade, but only a regu- 
lation of it, Pierce v. Bartrum, 114 

4. The 
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4. The validity of a bye- lav cannot be 
tried upon tne return to a babeas cor- 
#5, except in the caſe of the Cy of 
Lenden, Ballard v. Bennett, 178 notis 


C. 
C AS E. 


ACTIONS ON THEs 


1. An action on the caſe will lie for ſay- 
ing, You ſtole my Boxwood, and I 
© will prove it,” Bader v. Pierce, 23 


2. A perſon who has a right to vote for 
the election of members to ſerve in 
parliawent may maintain an action 
agaivit the ſheriff or other ofacer who 
takes the poll for refuſing to admit his 
vote, although the right of ſuch elector 
to vote was never dete: mined in par- 
hament, and although the candidate 
for whom he tendered his vote Was 
returned duly eleffed by the ofticer who 
refuſed the vote, {bby v. I bite, 46 


3. An aQion on the caſe lies for making 
a falje return to a writ of ceriicrasi, 
Cuo,er's Caſe, 900 

4. A declaration in an action on the cafe 
fer taying, *'T here goes A. who is one 
„ e thoſe that Role B.'s deer,“ mui 
aver that a derer was Holen from . 
and that the deer was tame, Ogaen v. 
Turters 

5. Precedent of a declaration in an 
action on the caſe for ſtopping an- 
cient lights, Rojeweil v. Prior, 115 

6. An acticu on the caſe will not he for 


ſaying to a mayor, You, Mr. May- - 


5 or, 1 dor' care a fart for you. 
„ You, Mr. Mayor, are a rogue and 
* 2a raical,”” Reg. v. Langley, 125 
An addion on the cafe will not lie for 
falſely indifting another for a con- 
ſoiracy until the prutecution be deter- 
mined, Neg. v. Beſts 133 
8. An action will not lie in the common 
law courts for calling a woman a 
„uber, Graves v. Blanchett, 148 


9. An action on the caſe for not te- 
pairing fer.ces, whereby another party 
1s dammifice, can only be maimauicd 


104 


againſt the occupier, and not againſt 
the owner of the fee who is not in 
poſſeilion, Cheetham v. Hampſon, 199 


10. An action on the cafe will not lie 
for ſaying of the chancellor of a dio. 
ceſe, There goes your rare chan. 
* cellor, to ſuborn witneſſes to ſwear 
Dagajuſt the parſon, Wainſly +. 
Ruje!l, 200 

11. If a perſon deliver his horſe to x 
Aable heeper, to be by him /afely ker 
at a reaſonable rate, and to be ſafely 
delivered, and the horſe, by the neg. 
ligence of the ftable-keeper, be taken 
out of the ſtable, and ſo 1mmoderately 
rode as to be ſpoiled, an action lies 
for his neglect in not ſately keeping 
the horſe according to the contrad, 
Stanyon v. Davis, 225 


12. An ation on the caſe lies agairſt 
the clerk of the errors for certifyiog 
a wrong record, Anonymous, 285 


13. If 4. is about to hire a horſe from 
B. and C. in order to encourage B. to 
lend the horſe ſay, Let A. hare the 

Hor, aud 1 undertate that be Hull 


© pp gell ver it to you Jafily,” an action 


„on the caſe will nat lie againſt either 


B. or C. for the nou-delirety of the 
horſ-, becauſe no edit was given to 
B. and it was a collateral undertaking 
on the part of C. and not being in 
writing is vcid by the ſtatute 29. Car. 2. 
c. 3. Backmire v. Darnel, 249 


14. In an action on the caſe by a leſſee 
for vears againſt the owner of the ad- 
Joining houle, for not repairing a par- 
ty-va'l, by which the plaimiff's houſe 
was damaged, it is not neceſſary to 
ſtate that he was bounJ by preſcriprion 
to repair the wall; it is ſufficient 10 
declare that he was poſefed of a mel- 
ſuage for a certain' number of years, 
and that the defendant ought to repair 
the wall, &c. Terant v. Goldwin, 312 


CAP 


1. In a real action, if ihe tenant make 
default on the original, the demandant 
ſhall have a grand cape; and if he 
make default after appearance a felt 
cafe, Stapie v. Heycon, . 

2. Where: 
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2. Wherever in a real actioa the de- 
fault is ſaveable, ſo that a grand or 
petit cape ſhall go, there in a perſonal 
ation a default is not peremptory, 
Staple v. Heydon, 6 


CERTAINTY. 


1. Pleas in bar need only be certain to 
a common intent, Claxtoz v. Bay. 
58 

2. An indictment for forging a coc 
for five packs of linen cloth is ſufũ ci- 
ently certain, Reg. v. Browne, 87 


CERTIORARTI. 


1. If a defendant be convicted at the 
ſeffions on an indifment for a miſde- 
meanor, and a capias fro fine be en- 
tered againſt him, he ſhall not have a 
certiorari to remove the record ; and 
if one hath iſſued, the Court may 
grant a procedendo; but on convidions, 
where a writ of error does not lie, the 
Court will in general grant a certiorari 
after verdict, and before judgment, 
Reg. v. Bethel, 17 


2. A certiorari lies to remove a convic- 
tion in certain caſes, aithovgh the 
party may bring a writ of error; as to 
plead a pardon, or for other ſpecial 
reaſons, ep. V. Bethel, 17 


3. A certiorari will not lie to remove an 
indictment for a conſpiracy from the 
ſetfions aſter conviction and befcre 
judgment, 17 notis 

4. A certiorari will not lie on the part of 
a defendant after he bas appealed to 
the ſeſſions, pending the appeal, 17 

notts 

5. A certiorari to remove an indictment 
is no ſuper/edeas unleſs bail be given 
purſuant to the ſtatute, Reg. v. Bethel, 

33 

6. If an order. on which appeal lies be 
removed by ceritorari before appeal, 
it ought not to be filed until the Court 
15 informed of the matter, and then 
they will grant a procedendo notwith- 
ſtanding the certiorari, Anonymous, 40 


7- The juſtices names need not be ſub- 
ſeribed to the retuin of a certiorari; if 
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it begin, The anſwer of the juſtices, 
&c.” it is ſufficient; but it muſt tate 
that they are juſtices of the peace, 

| Anonymous, | 43 
8. A certiorari to remove an indictment 
is no ſuperſedeat, unleſs recognizance 
be given purſuant to 6. Will. & Mary, 


c. 11. 43 


9. If the cauſe ſuggeſted to obtain a 


certiorari appear to be falſe, a proce- 
d:ndo ſhall go although the return be 
filed, 43 notis 


10. But the writ muit be firſt ſuperſeded 
quia improvide emanauit, and the re- 
turn taken off the file, 43 


11. A procedends cannot be moved for 
while the return of a certiorari con- 


tinues on the file, 43 notis 


12. A certiorari to remove an indiament 
fer a miſdemeanor from the quarter. 
ſeſſions taken out before, but not 
ſerved till after conviction, ſhall be 
quaſhed, Reg. v. Dixon, 62 


13. A certiorari will. not lie to remove 
an inditmeat from ſeſſions after ver- 
dict and before judgment, Neg. v. 
Nichols, 62 wit 


14. A certiorari does not lie to remove 
proceedings under a foreign attachment 
trom the mayor's court of London, 
Smith v. Mayor of London, 78 


15. A certiorari to remove a conviction 
iſſued after a warraot of diſtreſs, does 
not ſuperſede the execution, Mori v. 
Stacker, 83 


16. The Court will not hear affidavits 
againſt the /ezality of the return of a 
certiorari, unleſs to prove that the re- 
turn was corruptly made; but if the 
retuin be faiſc, the party may have 
his action on the caſe, Cooper's Caſe, 


go 
17. If want of an original be aſſigned for 
error, and @ relea/e be pleaded, yet a 
certiorari to inform the Court whe- 
ther there was any original or not, may 
be amended in the tame manner as if 
in nullo eft erratum had been pleaded ; 
but the party cannot demand it of 
right, Carleton v. Mortagb, 113. 206 
18. Ou 
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18. On a writ of error on a judgment 
from Wales, a certiorari to inform the 
Court may iſſue, although the record 
has been before amended, Lewis v. 
19. If the want of an origina be aſſigned 
2 error, and the defendant appears 
and alledges dimizution, and upon a 
certiorari granted, a wariant original 
be certified, yet he may, at the day 
Term, and have another writ of 
certiorari thereon ; but there mult be 
previous nice to the plaintiff of this 
ſoggeſtion and the new certiorari muſt 
be filed in the cſſice, or the proceed- 
ings will be irregular, Barnaby v. 
Sanderſon, 174 
-20. A certiorari lies upon the conventicle 
act, Reg. v. Mori, 229 
t. If a defendant, error aſſigned, 
E will not come in 3 the — 
tiff mull have a /cire ſacias to hear errors, 
and a certiorari to certify the want of an 
original, Davenant v. Rafter, 236 
22. The proceſs on ĩndictments origi- 
nall in the court of king's 
bench muſt be returnable on a day 
certain, bit if removed there by cer- 
tiorari, on a common day, Reg. v. 
Tatchin, 268 


CHANCERY. 


The court of chancety wi!l not grant an 
injundtĩion to the proceedings of the 
court of king's bench againſt an at- 
torney for a contempt in having de- 
livered a ſictitious declaration in eject- 
ment, and Ay procured a fraudu- 


lent poſſeſſion of the premiſes, Hol- 
derflaffe v. Saunders, 16 


CHEAT. 


1. If a perſon, intending to defraud an- 
other, procure him to lay money upon 
a toot race, and then prevail on the 

y to run booty, be may be indifted 
| wa. met HY Reg. v. Orbel, 42 

2. If A. cheat B. of goods and fell them 

to C. and B. after notice that C. claims 


given, ſuggeſt a right origizal of an- 
other 


property therein replevy them, C. 
may bring ergſpaſt for the taking, 
Leonard v. Stacey, bg 


3- Deceitfully receiving money from one 


man to the uſe of another on a pre» 
tended order for ſuch purpoſe is not 
indictable at commoa law, Anonymous, 

103 


4. But by 33. Hen. 8. c. 1. to obtain 


money or goods by means of a falſe 


privy token or counterfeit letter, is an 
indictable offence, 105 notis 


5. And by 20. Geo. 2. c. 24. to obtain 


money or goods by a falſe pretence 
with intent to cheat any perſon of them, 
is alſo an indictable offence, 105 noi; 


6. If a man, by giving a falſe account of 


himſelf, prevail on a trader to ſell bim 
goods upon credit, the property of 
the goods continues in the — al. 
though the wendee by this means ob- 
tains poſſeſſion of them, Anonymous, 


114 


7. But if goods are obtained by fal 
ice of 


pretences and pawned without notice 

the fraud, and on the offender bein 
convided of the cheat, the — 
owner obtain the goods, the pawn- 
broker may maintain rover againſt 
him to recover them back, 114 ri. 


8. If two men under the falſe 


of being, the one @ bret; r, the other a 
ewine merchant, exchange a liquor 
which they affirm to be New Liu 
wine, with a hatter for bats, whereas 
in truth the liquor was, to their own 
knowledge, only a mixture of ſlale 
beer ana winegar, it is an indictable 
offence, Maccarty's Caſe, 302 


9. An indictment that A, being a common 


cheat, &c. is too gener Reg. *. 
Hanne, 311 


10. A cheat of a prĩvate nature effected 


by a zaked lie, is not indictable, 311 


— 


CHURCH. 


1. A mandamus lies to the ſpirituaſ court 


to ſwear in churchwardens, Reg. v. 
| Gr Oo, 89 


2. The 
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The eccleſiaſtical court may proceed 
on the ſtatute 1. Eliz. c. 2. ſ. 14. againſt 

a man for not going to his pariſh 
church on Sunday, and for not receiving 
the ſacrament at Zafer, Britton v. 
Standiſh, 188 
3. A donati ve may be with the cure of 
ſouls, as is the chapel in the Tower of 
London, Jacob v. Dallo, 231 
4. There is a kind of church that is 
neither pre/entative nor donative, but 
Ai pendiary, and yet has the cure of 
ſouls, Jacob D. Dalla, ib. 


5. Anciently there were no pews in 


churches, but only forms, ib. 
6. A ſuggeſtion to prohibit the ſpiritual 
court trom proceeding on a right to a 
pew, muſt ſhew whether the church 
was preſentative or donative, Jacob v. 


Dallo, 230 


CLERGYMAN. 


A clergyman is exempted from ſerving 
the office of overſeer of the poor, 


Anonymous, 140 


CLERK. 


1. A mandamus will not lie to reſtore a 
perſon to the office of clerk of a com- 
pany in a corporaticn, I bite Caſe, 18 

2. In what caſes the ſeſſions may inquire 
into the miſconduct of @ clerk of the 
peace, Reg. v. Baines, | 192 


3. A pariſh chyk is a temporal officer, 
and therefore cannot ſue for his fees 
in the ſpiritual court, Parker v. Clerk, 
253 

CLERK OF THE PEACE. 


1. The ſeſſions, on articles exhibited 
- purſuant to 1. Will. and Mary, c. 21. 
l. 6. may enquire into exceflive fees 
taken by a clerk of the peace, Reg. v. 


Baines, 192 


2, Other juſtices than thoſe who conſti- 
tute the ſeſſions, where articles are 
exhibited againſt a clerk of the peace, 
may enquire into the truth of the 
charges, and amove him, Neg. v. 

aines, 192 

3. In articles exhibited againſt a clerk of 

ihe peace, it mult be alledged that he 
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was clerk of the peace at the time 
when the act complained of was done, 
| Reg. v. Baines, 192 


4. It is ſufficient to alledge in the ar- 


ticles, where the complaint is for ex- 
tortion, that he took more than his 
Juſt fees, ib. 


5. But it muſt ſhew that the fees ſo un- 


juſtly taken were taken by colour of 
his office, Reg. v. Baines, 193 


6. The ſame certainty is required in 


ſtating the charge apainſt a clerk of 
the peace, in the articles exhibited at 
the ſeſſions, as is required in an in- 
ditment, Reg. v. Baines, ib. 


7. If a clerk of the peace has committed 


a miſdemeanor, and, to prevent a ſor- 
Feiture, ſurrenders his office to the caftos 
rotulorum, and afterwards takes a new 
grant of the office, this ſhall not 
purge the forfeiture, Reg. v. * 
29. 

8. If a clerk of the peace be convicted 
of a miſdemeanor in the execution of 
his office, and diſcharged, the cu/tos 
muſt nominate another perſon within 
a convenient time, Reg. v. 3 
s 140. 


COLLECTOR. 


A commiſſioner or collector of taxes can- 


not compel the inhabitants to come 
before him out of the county, "4nony- 
Mous, 1845 


COMM ON. 


An avowry ſetting forth a preſcription 


of common for cattle levant et conchant 
upon ſuch a cottage, is good; for a 
cottage ſhall be intended to have ſuf - 
ficient land annexed to-it, in which 
the commonable cattle may be kwant 
et couchant, Emerion v. Selby, 115 


COMPOSITION. 


How the compe/izion af ought to be 


pleaded, 
CONSPIRACY. 


1, Preſentment of an indictment for 
falſely conſpiring to charge another 
with being the father of a baſtard 
child, Reg. V. Beſt, 137. 185 . 

2. A 


58.156 
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. An indifzent will lie for falſely in- 2. It is a contempt of Court. to ſpeak 
dicting another for a conſpiracy be- contemptuouſly on a copy of a writ 
fore the defendant is acquitted, but being ſhewn to a perſon, although he 
not an action on the caſe, . V. Beſs, did not know the contents of it, or out 

138 of what court it had iſſued, Reg. v. 


3. In an action on the caſe for a con- 
_ ſpiracy, the fact of conſpiracy need not 
be ſtated in the declaration, but may 
be collected by the jury from the cir- 
cumſtances of the facts diſcloſed in 
evidence, Mariel v. Tracy, 169 
4. In an action of conſpiracy, one of the 
defendants may be found guilty, and 
the reſt acquitted, 170 
5. An illegal conſpiracy is indictable, 
though nothing be done in purſuance 
of it, Reg. D. 91, 186 


CONS TABLES. 

1. A conſtable is juſtified in acting under 
a warrant from a juſtice on a con- 
viction on a penal ſtatute, although 
the convĩction is erroneous, Reg. v. 
Dyer, | 42 


under a 


to the beft of his knowledge, and 
a real doubt in law whether 

he had or had not a right to ſell, Mer- 
vb. Stacker, 83 
4. An eſcape warrant on the ſtatu: e 

1. Ann. c. 6. though it may be grant- 
cd to private perſons, muſt be executed 
by a conftab/e, or other legal officer, 
Rich v. Doughty, 154 


CONTEMPT. 

. If recently after a perſon has been 
put into poſſeſſion under an habere fa- 
cias poſſeſſhantm, he be forcibly diſpuſ- 

* ſeſfed, it is a contempt of the proceſs 
of the law, for which the Court will 


; 
: 


grant an attachment, King /Jair v. 
Mann | | en, hunted and killed fo many hares, 
is 


, 27 


4+ It is a contempt knowingly to procure 


Croſſe, 46 


3- It is a contempt to charge a priſoner 


in execution for a fine, with a civil 
actien, without leave of the Court, 
Anonymous, 83 


the arreſt of a perſon going to court 
to plead to an indiftment, Garibalds 
v. Cagnaort, | 90 


8. To hlnder a bailiff from arreſting a 


man is a contempt of Court, Powell v. 
210 


6. A county may be in contempt for 


diſobeying an order of the court of 
king's bench, Reg. v. Wells, 307 


7. Filling up a writ after it is ſealed is a 


contempt, ſnonymous, 310 


CONTINUANCE, 


Wy 1. Parties to 2 ſuit were anciently de- 


mandable 'at every continuance day, 
Staple v. Heydon, 5 


2. If there are two defendants, and one 


demurs, and the other pleads to iſſue, 
and a wenire facias to try the 
iſſue and —— —— da- 
mages before the day of zift privs, and 
after the laſt continuance the plaintiff 
ive a releaſe to the defendant who 
marred ; Q. If this defendant can 
plead the releaſe pris darrein continu» 


ance, 9 


3. Treſpaſs for breaking the plaintiff's 


cloſe and hunting and killing his rab- 
bits may be laid with a coutinuands, 
Monckton v. Aikley, 38 


4. if the plaintiff dis between the day 


of nifi prins and the day i bank, the 
fact mutt be pleaded purs darrein con 
tinuance, Fox v. Tilly, 223 


CONVICTION. 


1. A conviction for killing game, ſtating» 


that the defendant being a diffolute per- 


nn ST ww - 
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is not ſufficient, for it muſt ſhew that 
he was not qualified, Reg. w. George, 

40 
ſtatute muſt 
ſhew that the defendant was /ummoned ; 


aud therefore if a conviction ſtate 


that the defendant was ſummonied, 
and did, by virtue thereof, appear 
* on Tue/day the tyth of April.“ and 
it appears by TRE ALMANACK, of 
which the Court is bound to take no- 
tice, that the 17th of April was on a 
Friday, the conviction ſhall be quaſſied; 
for the time of the ſummons bein 
impoſſible, it is the ſame as if there 
been no ſummons, Reg. v. Dyer, 41 


COPYHOLD. 


In an action on the caſe for diſtur- 


bance of common claimed in right of 
lands, parcel of ſuch a manor, it muſt 
be ſtated nor only that the lands were 
by cuſtom held at thz will of the lord, 
but alſo that they were demiſed and de- 
miſable by him to hold of him, &c. 
Crowder v. Oldfield, 20 


2. But if a declaration ſlate, that the 


plaintiff was ſciſed of lands parcel of 
ſuch a manor, and that he held them 


dy copy of court roll as a cuſtotnary 


tenant according to the eyffom of the 


ſaid manor, and that he had in reſpect 


thereof, a right of common by cuſtom 
on ſuch a part of the manor; the 
omĩſſion of ſtating that the lands were 
held at the vill of the lord is cured by 
a vera; for as they are alle to 
be parcel of the manor, they ſhall then 
be intended to be copyhold, Crowder 


v. Oldfeld, 19 


3- If a copyholder of one manor has 


common in the waſtes of another ma- 
nor, he muſt preſcribe in the name of 
his lord and fay that the lord of that 
manor whereof he is a copyholder, 
uſed time out of mind to have com- 
mon for him and his copyholders, 
Crewder v. Oldfield, 20 


4- If the cuſtom of a manor be, that the 


lord may grant copyhold eftates ** to 


not otherwiſe,” a $UrRENDER to 


A. for his own life; and for the lives 
of B. and C. is warranted by the cuſ- 
tom, Smartle v. Penballow, 63 


5. An inquiſition of forcible entry on 2 
copyhold eſtate, alledging that the 


ty was ſeiſed of a cuſtomary eſtate 

n fee at the will of the lord, without 
ſaying that it was demiſed and demi/able 
at the will of the lord, is bad, Cowper's 
Caſe, 90 


6. If a perſon have five ſons; and the 


youngeſt ſon die in the life-time of his 
father, leaving iſſue @ daughter, and 
the father x Benth purchaſe and 
become ſeiſed of copyhold lands in the 
nature of Borough Erl, the daugh - 
ter of the fifth ſon ſhall, on the death 
of her grandfather, inherit thoſe lands 


Jure repre ſentationis, and not the fourth 
ſurviving ſon; for, 


dy the cuſtom of 
Borough Engliſb, the youngeſt ſon and 
his repreſentative are as much heirs to 
the Borongb Engliſh lands as an eldeſt 
ſon and his repreſentatives are heirs to 
land deſcendible at the common law, 
Clement v. Scudamore, 120 


CORPORATIONS. 


1. A corporation catſnot make a bye-law 
+ infliting a penalty on any perſon who 


ſhall employ @ porter not free of the 
porters conipany ; but they may make 
z bye-'aw, that none but a freeman 


ſhall do porterage work, Cudden v. 
Eft wick, * 123 


2. So a corporation may make a bye · 


law infl ting a penalty, that foreigners 
when they ſell goods ſhall weigh them 
at the city beam, Cudden v. Prove, 

123 


3. A private corporation or company 
their 


can only make bye-laws to bind 

own members, and touching matters 
that concern the regulation of the 
trade or other affairs of the company: 
but the corporations of great cities and 
towns may make bye-laws for the 
better ordering and managing ſuch 
town, Cudden v. Af ici, 124 


* three perions, babendum to them ſuc- 4. If'a power be granted by charter to 


« ceflively as they ſball be named and 


z corporation exercifing a icular 
8 2 8 » W 
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trade in a particular place, to make 
©. bye-laws for the government of all 
" perſons exerciſing that trade in that 
place, the corporation is enabled to 
- make bye-laws binding as well on 
perſons exerciſing that trade who are 
not members of the corporation, as 
on thoſe who are, Butchers Company v. 
- Morey, —_ oy 
8. A corporation aggregate cannot 
6 de againſt 2 in cuftadiã ma- 
rſcballi, Anonymous, f 183 
6. A preſcription © that time out of 
«« mind ſuch a cox roAA T did re- 
<< pair the ae of a church, ratione cu- 
* jut the mayor and aldermen fat 
« there,” is well pleaded, 7aceb v. 
Dall, 231 


CORONER. 


If there be two coroners, and one of 
them, who is inſolvent, ſuffer an eſ- 
cape, yet the other ſhall not be 


» Anonymous, 38 


POETS 


1. Coſts are not allowed upon @ re- 

leader; but upon the amendment of 
a plex in paper, the party is intitled to 
© coſts, Staple v. Heyden, 3 
2. In debt upon bond, the plaintiff ſhall 


have whatever coſts he has been in 


anywiſe put to, Burridge v. Ferteſcue, 
: * 


3. A defendant ſhall not have coſts upon 
a judgment in his favour on a demurrer 


to a plea in abatement, Garden . 


Exen, 88 


If a wife be made executrix, and the 
© huſband and wife bring an action as 
executor for money, and received 
to their uſe in right of the wife, yet 
they ſhall pay coſts on being von- 
ſuited; for the receipt being atter the 
death of the teſtator, the cauſe of 
action aroſe in their own time, and 
therefore it was not neceſſary to waive 

the wife's execution, Jenkins v. Plant”, 
N 92. 181 


5. In rover for goeds, the firſt count 


fared the trover and converſion in the 


124 w, 


time of the teſtator; the ſecond count 
ſtated the trover in the rime of the 
teſtator and the converſion afterwards ; 
and the third count was for a trover 
and converſion after the death of the 
teſtator; the plaintiffs were non- 
ſuited, but the only evidence at the 
trial was applicable to the firſt count; 
and the Court held that the plaintiffs 
in this caſe were not liable to coſts, 
Cockerell Y. Moody, 92 mtis 


6. If a bill be filed againſt an attorney 


in Vacation, other than to avoid the 
ſtatute of Limitations, the plaintiff will 
not be allowed his coſts, if the action 
be ſettled before the enſuing Term, 


106 notis 


7- A judgment being arreſted in {cir 


Facias will not intitle the defendant 
to coſts under the ſtatute 8. and g. 
Will. 3. c. 11. Adams v. Savage, 137 


8. If a defendant has appeared to, or 


22 in abatement of a ſcire faciat, 
e ſhall have no coſts, although the 
writ be quaſhed on the motion of the 
plaintiff; but if there be no appear- 
ance entered or plea r the 


Plaintiff, in ſuch caſe, ſhall pay coſts, 


Pactilington v. Peck, 137 notis 


9. The ſtatute 8. and „ Will. 8 1. 


only excludes accidental treſpaſſes 
rom full coſts, Dove v. Smith, 153 


10. In what caſes arbitrators may award 


colts, Winton v. Garlick, 193 


11. In ejectment, the attorney is liable 


to coſts where the plaintiff is nominal, 
a 309 


COVENANT. 


1. In covenant for quiet enjoyment, the 


defendant may plead, that he entered 
* to diſtrain, ab/gue Bac that ſhe ouſted 
tim of the premiſes,” without ſaying 
*< or any part there, White v. Bod:- 
nam, 150 


2. If an action of covenant be brought 


by an apprentice againſt his maſter, 
the defendant cannot, without firſt 
praying eyer of the indenture, plead 
that the covenants therein are per- 
formed, Foxen v. Me/ely, 155 
- 3. In 


3. In an action of debt on bond for per- 
formance of covenants, fhe defendant 
in pleading © covenants performed”? 
mult ſhew the indenture from the 
counterpart, Cook v. Remington, 237 


4- Covenant hes againſt huſband and 
wife upon a demiſe to her dum ſola, 
&c. 239 


COUNTY. 


1. The whole county is of common right 
bound to repair bridges and highways, 
Reg. Vs We 7 307 

2. A coonty may be in contempt for diſ- 
obey ing an order of che court of king's 
bench, 3 307 

Seel x D rur NT, Hicaway,BarlnDGEs, 
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COUNSELLOR. 


1. A counſellor at law may commit extor- 
tion in his profeſſion ; and, being a 
| kind of miniſter of juſtice, may, as 
ſuch, be puniſhed for miſbehaviour, 
Anonymous, : 137 
2. If an attorney be made a counſel, yet 
that. will not diſcharge him from be- 
ing an attorney, 137 


COURTS. 


1. If a declaration in an inferior court 
alledge it to be a court ſecundum legem 
mercatoriam, without ſhe ing it caria 
fapulæ, it (hail be intended a common 
inferior court, Evans v. Roberts, 61 


2. A writ of error directed to the judge 
of an inferior court to remove a reco: 4 
coram nobis, without naming him, is 

= although the record was before 


is predeceſſor, Evans v. Roberts, ib. 
A juſtifcation in treſpaſs, by virtue 
of proceſs from an inferior court, ſtat- 
ing, that the court was held under 
letters patent, and by cuſtom, is repug- 
nant, Brigs v. Colling/on, 70 


4. Zuere, In an action for an eſcape 
from cuſtody under proceſs of an inte- 
rior court, whether it be neceflary to 
ſtate in the declaration, by what au- 
thority the court was held, Micheſſon 
V. Cause. b 
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5. Juære, Whether the court of commiſ- 
honers of the board of green cloth can 
commit * tothe porter of the verge, 
Elderton's Cafe, 3993 


6. Courts muſt, ex officio, take notice of 
the days on which writs are made re- 
turnable, Brough v. Perkins, 81 


7- An inferior court cannot entertain 
ſeveral actions for the ſame cauſe, in 
order to obtain juriſd.ction, Catch- 
made Caſe, 91 

8. Acourt, whether ſuperior or inferior, 
cannot be ouſted of its juriſdiction by 
plea, until ſuch plea be verified on 
oath, and tendered in perſon during 
the ſitting of the court, Sparks v. 
Woed, 146 

9. The ecclefiaftical courts have juriſ- 
diction in all matrimonial cauſes, Col- 
lins v. Jaſot, 156 

10. The eceleſiaſtical court may proceed 
on the ſtatate 1. Eliz. c. 2. ſ. 14. 
againſt a man, for not going to his 
pariſh-church on a Sunday, and for not 
receiving the ſacrament at Faffer, 

| Britten v. Standiſp, 188 


11. A ſpiritual perſon may ſue in the 
eccleſiaſtical court for a pen/ion, though 
not originally granted or confirmed 
by the ordinary, Parker v. Clerk, 


253 


"CUSTOM, 


1. Quære, Whether, on a cuſiom of a 
corporation, that no perſon who has 
not ierved ſeven years to a trade, or 
been made free of ſome yuild therein, 
a perſon can be ſued for exerciſing 
ſuch trade within the corporation, 
Mayer of Wincbefter v. Wilks, 21 


2. A cuſtom may be tried in a feigned 
action, 90 


3. The cuſtom of Borough Englifs chat 
the lands ſhall deſcend to the younger 
child of the inheritor, ſtands in ine 
place of the mode of deſcent, with re- 
ſpect ro lands, at common law, Ce- 
mini! v. Seudauranres 121 

4. But a cuſtom within a manor that 
lands ſhall deſcend to the He ger, 
where there is neither a ſon nor a 

G 8 3 daughter, 
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daughter, does not extend to an elde 
niere, but the lands muſt deſcend 
according to the rules of the common 

| Jaw, in default of ſuch fon, daughter, 
and niece, Gradepin vw, Spray, 122 
e noris 

5: In what manner an immemorial cuſtom 


maſt be pleaded, Phips v. Jace, 306 


D. 


DAMAGES. 


it. On a demurrer to a juſtification in 
treſpaſs; and conditional damages 
taken, if entire damages be aſſeſſed, 
and any of the treſpaſſes are ill laid, 
the judgment ſhall be arreſted as to 
the whole, Joſe v. Milk, 14 


2. If treſpaſs be againſt two or more, and 
one demur, and another plead to ine. 
the damages aſſeſſed upon he fue 
ſhall affect him that demurred, if the 
demurrc: be ruled againſt him, Leonard 

69 


v. Stacey, 


3. If treſpaſs be for breaking a houſe, 
and entering into a cloſe, ageinſt one 
who pleads no? guilty as to one, and e- 
urs as to the other, the jury muſt find 
damages ſeverally for the not guilty, 
and conditionally upon the. demarrer, 
Leonard v. Stacy, 69 

4. On a bond conditioned to account for 
monies to be received, damages may 

de recovered beyond the amount of 
the penalty, Lord Lenſdale v. Church, 
| 102 notis 

g. A defendant in replev in need not pray 
damages, either upon an avowry or a 
plea, Crefe v. Bikes, 103 

6. If an action be brought for colling a 
woman ** evbore,"* and there are alſa 
other words ſtated which are actionable, 
the judgment ſhall be arreſted, if entire 
damages be given, although the action- 


able words are laid with a per quod, 


Graves v. Blanchett, 148 


57. Io debt on a fingle bond, the jury 
may give the amount of intereſt due in 


| damages, Ofbeurt v. Hofer, 167 


1. If money be deviſed out of lands, the 
deviſee may have an action of debt 
againſt the owner of the land for the 
money, upon the ſtatute 32. Hen, 8. 
c. 1. of Wills, Ancnymous, 27 

2. If a plaimiff recover againſt an admi- 
mitrator, and die, his executor may 
maintain debt on the judgment, upon a 
ſuggeſtion of a dewaftavit by the de. 

- fendant in the life-time of the execu - 
tor, dercuict v. Andrews, 126 


3. Debt lies in the king's bench cn a re- 
cognizance of bail taken in the common 
pleas, Shuttle v. Wood, 133 

4+ Form of declaring in debt on a recog- 
nizance againſt bail, Parkins v. Chat. 
berion, 159 


5. Debt for rent may be brought by 
a lefor againſt a I fte in the courts at 
Ve miuſler, on a demiſe of lands in 
Jamaica; for the action is, in this 

cCaſe, on the privity of contract, which 
is tranſitory, and not on the 8 of 

Hate, which is local, Wey v. Taly, 

194 


6. In debt by an adminiſtrator on a 
bond againſt an heir, he need not ſhew 
how the defendant is heir, Oeubam v. 
Stevenſon, | 241 

7. In debt on bond for 10g]. if the de- 
ferdant after cyer plead that he way 
indebted to the plaintiff in 921. 58. 9d. 
and that the bond was given upon 2 
vſurious conttact, the plaintiff may re - 
ply that it was for a juſt debt, and 
traverſe the corrupt agreement, with- 

cout ſhewing how much the juſt debt 
was, Pillars v. Cary, 303 

8. A plaint in debt, “ 4. complainsof 
« B. Sc. of a plea that he render to 
« him Gol. of lawful money, &c.“ 
without ſaying, ** which he owes ts 
„% him, and unjuſtly detains,” is bad, 
Waegcech v. Morgan, 30b 


DECLARATION. 

1, If a declaration be of Michaelmas 
Term generally, and the fact is laid to 
be on the fifteenth of Nowember, and 
ſo the action brought before the cauſe 
of action aroſe, yet if, on examination, 
it appear, that the” declaration * 
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' fat after the fifteenth of November, 
it ſhall be ſet right, Wiat Qui Tam v. 
Ayland, "4-1 33 

2. A declaration cannot be well deli- 

vered at be office, if the attorney forthe 

_ defendant is well known, but it muſt 

be perſonally delivered to him, Azony- 
mous, 153 


DEED. 
1. A deed in which the year of the bing 


is certain is good, although the year of 
Our Lord is miſtaken, Ford v. Grey, 


. 4 

2. An indorſement made after the ſealin 
and delivery of a deed is a new on 
Cook v. Remington, 217 


1. In a real adtion, if the tenant make 
default on the original, that is before 
appearance, the demandant ſhall have a 

and cape ; and if the tenant do not 
8 his default, the demandant may * 
final judgment on the return of 

and cape, or he may releaſe the de- 
faule and continue the ſuit by further 


proceſs, Staple v. Heydon, 8 
2. If the tenant in a real action make 


default after appearance, the petit ca 
ſhall iſſue; and, if the Art ye — 


ſaved, judgment may be figned, Staple 
N is, 


v. Heydon, 


3- On a default made by a tenant in a+ 


real action, at , privs the ros TEA is 
marked, but the default is not re- 
corded, | ib. 


4- But a default at ni#f prius in a perſonal 
action is always recorded, and therefore 
| there is no further proceſs to bring the 
defendant into court on the default be- 
ing releaſed, ; ib. 


Aſter iſſue joined in a per/onal action, 
the defendant ſhall ell ca one ein 
and one default, and this muſt be at the 
firſt continuance after iflue, ib. 


6. If a defendant impar/ in a perſonal 
action, and da not 4. at tbe day 
ven, the default is peremptory, 
judgment ſhall ven againft 
him, although the impar be on a 
plea in abatement, or on a releaſe 
pleaded, and a demurrer ; and if after 

- tuch default a further day ſhould be 


{ 


given, the proceedings will be errone« 
ous, Staple v. Heydon, 
7. Where-ever, in a real action, the de- 
fault is ſaveable, ſo that a grand or 
petit cape ſhall go, there, in a perſonal 
action, a default is not peremptory, 6 


8. In debt, if the defendant come in upon 
the exigent, and the plaintiff prey a 
day, and the defendant make default, 
proceſs ſhall go to bring him in; bur 
if the default had been to the writ, 

* ſhould be given on the de- 

fault, ib, 

9. If default be after demurrer, on a day 

iven it ſhall be mptory, by 

OL r, Chief Fuftice,Staple y.Heydon, 8 

10. In a writ of annuity, and in a writ. 
ſeeta ad molendinum, if the defendant 
make default, there ſhall be a diffringas 
to afford him an opportunity of ſaving 
his default, for are in the nature 
of real actions, 5 9 


11. A default in a real action at the 


. 


DEMAND. 
The difference where a duty is payable 
oa demand, aud where it is no duty un- 
til demand made, Harwood v. Turber- 
ville, 200 


DEMURRER. 


1. The Court will allow amendments 
upon payment of coſts after demurrer 
joined, where the pleadings are in pa- 
per, Godolphin v. Tudor, 38 

2. The different kinds of demurrers, 
Elwis v. Lombe, - 118 


DEQDAND, 


The wheel of a forge, or mill, cannot be 
a deodand, for being fixed ta the free- 
| hold, it cannot move to the death of a 
perſon, Reg. v. II bacler, 187 


DEPARTURE. 


and 1, If a day that isnot material be laid in 


a declaration, aud the defendant by bis 
plea make it material, and then the 
plaintiff in his replication varies from 
the day in the declaration, it will be a 
departure 3 Otherwiſe if the day had 
G84 | vos 


2. In debt on a recognizance agaioſt bail, 
- If the defendant plead ** no cepias 
; «againſt the principal,“ and the plain- 
nuff reply © a capias prout patet ger 
© recordum,” 4 REJOINDER, that 
% a writ of error was allowed before 
the return of the capiat, is a departure 
. from Tus PLEA, Harkins v. Mooi- 
1 bad 2 139 
r DEVIVS E. 
1. If money be deviſed to be paid out of 


action of debt for it againſt the owner 
of the lands, Lnovymons, 27 
3. A teſtator beiag ſeiſed of certain 
" fet-farm rents, of lands, and of mines, 
""geviſes his lan z to A. for life, with 
_remainder in tail; and all his mines 
und 5col. to his ſon in-law B.; all 
„ which I give aod deviſe to B. his 
„ executors and aſſi gus, together with 
U np plate ard jewels, and al/ my 
te o:fer eftate, real and perſonal, not 
F* otherwiſe diſpoſed of, to be gi den 
i by Lim "to hisfcbildren, as he hall 
* think convenient, I ſoiely trufling 10 
i boneur and diſcretion that be ⁊uill 
* give them ſuch proviſion as will be 


-** have contracted for the ſale of my 
* fee-farm rents, my will is, chat if my 
debts mall not be ſatisfied out of my 
s other eſtate, my executors (whereof 
« B. was one) ſhall and may ſell ſome 
«© part cr all of them for the payment 
- & thereof, nowithſtanding the rent 
ate not deviſed by this my laſt 
2 inheritance of the fee-farm rents paſſed 
to B. by the words © all my real and 
«« perſonal eſtate ;”” for the word 
ate“ is genus gereraliſimum, and 
inc ddes all things, real, perſonal, and 
mired, Counre/s of Bridgwater v. Duke 
Bolton, n 106 
3. If a teſtator give his execytor power to 


the execctor has only a bare aujbori- 
© ky, bot coes not take the eftate, 141 
By a deviſe of a man's eſtate, real 
and perſonal,” @ freehold will pals, 


certain lands, the deviſee ſhall have an 


""*# Zecefſary for thers ; and whereas I 


„ will,” and it was held, that the 


ſell his ettate for pay ment of his debts, 
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If the words are not accompanied with 
other particular words which expreſs 


a a ſpecies of an inferior nature, and 


which can only extend to à chatrel; 
for in ſuch caſe the generality of the 
word * gate ſhall be reftrained and 


_explained by the precedent particular 


words, 108 


5. A wil, when the intention of the teſ- 


tator is clear, is as much to be favoured 


as an beir at law, Anonymous, 133 
6. But if the intention of the teſtator be 


ever ſo apparent, the heir at law will 
Inherit, unleſs the eftate is completely 
diſpoſed of to another perſon, Den v. 
Gaſtin, ib, 


7. On a deviſe to an heir at law, paying 


ſuch and ſuch legacies, &c. and for 
default thereof remainder over ; the 


heir, until default made, is in by % 


cent, and the other's intereſt is by way 


of executory deviſe, Anonymous, 241 


"DISCONTINUANCE. 
In an information filed ex officio, if the 


wenire facias be returnable on Monday 


after three weeks of St. M:chael, and 


the diffrinzas awarded on the roll with 
a nit prius on Saturday after the mor. 


tom of All Souls, and the diftringas be 
© tefled the day after the return of the 
vente fſacias, it is a diſcontinuance of 


| proceſs, Reg. v. Turchin, 269 


DISS ENTER. 


1. Previous to the 10. Anne, c. 3. 3 


digemer might be proſecuted in the 
county in which he reſided, though 
gualited in another, Peat's Cafe, 223 


2. But by 10. Anne, c. 3. ſ. 9. if 2 


diſſenting miniſter be qualified according 
to THE TOLERATION ACT, he may 
officiatein any congregation, although 
the ſame be not inthe county in which 
he was qualified, . 229. 2015 


3. A mandamus will not le tothe juſtices 
of peace to ſuffer a diſſenting min ſter 
to preach ina licenced meeting-houſe, 

Peat's Caſe, | _ 7 

4. In what manner the qualification of a 
; difſevting- miniltce ſhall be 1 


10. 
DISTRESS: 


7 cal 's Ce, 
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DISTRESS. 


1. If a conſtable under a warrant of 
diſtreſs levies and eli goods, but af- 
terwards, under an idea that he had 
no right to fell, he undoes the fale, 
and reſtores the money to the buyer, 
and the goods to the owner, the Court 
will not grant a mandamus to compel 
him to pay the money, Morley v. 

Stacter, 0 | 83 

2. A ſtatute directing a ty to be 
levied by diſtreſi, means by diſtreſs and 
ale, Morley v. Stacker, - 83 

3. Goods diſtrained cannot be ſold upon 
credit, e ib. 

4. A warrant of diſtreſs need not be re- 

turned, , 16. 

5. If a diſtreſs under a penal ſtatute be 
begun, a removal of the conviction by 
certiorari ſhall not impede the com- 
pletion of it, Morley v. Stacker, ib. 


6. If a leſſor be bound to repair fences, 
he _ cannot diſtrain the cattle of 4 
flranger that have ſtrayed into the land 
y reaſ'n of his neglect to repair 
them, Eimore v. Tucker, 198 
7. A poor's-rate cannot be diſtraĩned fur 
by a warrant iſſued before it is due, 
Tracy v. Tulbot, . 
8. A diſtreſs may be made for a quar- 
ter's rate before the end of the quar- 
ter, Tracy VU, Talbot, ib, 
9. A pariſh-rate may be diſtrained. for 
in a different pariſh in the ame county, 
Tracy v. Talbot, 215 
10. In an action on the ſtatute z. Will. 


and Mary, c. 5. for reſcuing a diſ- 
treſs, if the plaintiff late that he was 


ſeiſed in fee of the premiſes, and de- 


miſed them by pol for @ year, and 
fo from year to year, he muſt prove the 
ſeifin in fee ; but he need not either 
ſtate or prove that he gave warning, 


Dod v. Monger, 215 


11. If a landlord ſeize upon ſome goods 
zs a diſtreſs, in the name of all the 
goods in the houſe, it will be a good 
ſcigure of all, Dod v. Monger, 216 
12. Within what time goods diſtrained 
ſor rent-arrear myſt be removed, D 
V. Monger, | ib, 


13. If a landlord has ſeized goods as 8 


diſtreſs for rent, and quitted them two. 


intervening nights, the retaking of 
them is not a reſcue within 2. Will, 
and Mary, c. 5. Dod v. Monger, 216 
14. If a landlord diſtrain barrels of beer, 
and draws beer out of the barrels, he 
is a treſpaſſer ab initio, 1b. 
15. But by 11. Geo. 2. & 19. diſtreſſes 
for rent ſhall not be deemed unlawful 
for any irregularity or ualawful act 
afterwards, nor the party deemed a 
treſpaſſer ab zritio, 216 notis 


DUCKK ING. 
Ducking is the legal puniſhment for being 


a common cold, Reg. v. Foley, 31 


. 
— — 


E. 


EI ECT MENT. 


1. If an attorney ure a declaration 
in ejectment to be delivered to a per- 
ſon ſent upon the premiſes for the pur- 

poſe of repreſenting the tenant in 
poſſeſſion, and afterwards, upon the 


common affidavit of ſervice, obtain a 


fraudulent judgment againſt the caſual 
ejector, and thereby turn the real te- 
nant fraudulently out of poſſeſſion, vet 
the Court will not grant an attach- 
meat in the firſt inſtance, Holderflaffe 

16 


D. Saunders, 


2. Poſieflion muſt be actually delivered 
to a plain'ift in cjectment, under the 
writ of habere facias, or the writ is 
not compleatly executed; and on its 
being returned, and the circumſtances 
ſtated, the Court wil grant a new 
writ, Kingsdale v. Mann, 27 


3. In ejectment, the poſſeſſion of one 


joint-tenant is the poſſe ſſion of the 


other, ſo as to prevent the ſtatute of 
Limitations, Ford v Grey, 44 
4. In ejectment, if the tenant be tricked 
out of poſſeition, the Court will erder 
reſtitution, and commit the parties to 
anſwer - interrogatories, Saunders v. 
Mellalſb, . 73 
| 5. In 


- 
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. In cjetment, the term ſhall not be en- 

: without conſent, though the 

N was prevented by injunction 
1 5 — 


within the time, 

, 130 
6. An ejectment in Ireland for ** a hneave 
« of land,” is good; for it is a deno- 
mination of tity well known in 
that kingdom, Hein: v. Hancock, 140 
7. The wenae in ej mult be 
where the land ties, Faonymous, 222 
8. If there be judgment in ejectment 
for tus ae, » & fcire facias to re- 
vive it, reciting a judgment for n 
meſuage only, cannot amended ; 
pat the plaintiff may take out a new 
bent, Williams v. Hoſtins, 310 


ERROR. 


1. Ir is errey to award @ repteader where 
m 0oght not to iſſue, or to refuſe it 
8 ought to iſſue, Staple v. Hey - 

N 2 

2. In an action in an inferior ceurt, if 
the defendant on being effoined make 

» default, and a further term be given, 

" the proceedings are erroneous, for, on 
the default, fna} judgment ought to 
have been given, Staple . Heydon, c 


3· If, at a ay iven upon a writ of 
error, the detendant make default, 


the writ of error may go on, aud the 


jadgment be affirmed, Staple v. Hey- 
497 10 


4- Bail muſt be filed on a writ of error 
being broaght in the king's bench on 
a — in debt on bond obtained 

in the court of common pleas, Scott v. 

Brace, 90 
5. If two faitors bring a writ of error, 

and 

artormes, and one of the attormes aſ- 
figns error, on which the defendans 
take iffuc, and then the other attorney 
pleads in abatement of the writ, there 
cannot afterwards be a ſeverance, 
Shbepheard and Bailey v. Orchard, 40 
6. A writ of error directed to the judge 
of an inferior court, to remove à re- 


cord cram vobis, without namiag him, 


is good, although the record was be- 
fore his predece ſſor. Evan; v. . 


upon the /tire fecias make two . 


7. To a wr't of error to an inferior 
court the Judge may return that there 
came another writ of error to him be. 
fore that writ, beariog the ſame 77 
and return, EV¼¹ v. Roberts, 61 


8. If wan! of an original be 2 for 
error, a releaſe be ed, yet 
« certiorari to inform the Court whe. 
ther there was any original or not, may 
be awarded in the ſame manner as if 
paints Cr6-ake panty-comtet. 

; the party cannot de- 
mand it of right, Carion v. Mortagh, 

s 113. 206 

9. The allowance of a writ of error is 
of itſelf a ſuper/edeas, and the ſervice 
of it is to bring the party into. 
contempt, facgues v. Nixon, 130 

10. A record in treſpaſs vie armis is 
not removed by a writ of error on 2 
judgment in treſpaſs on the caſe, Kent 

2. —. 3s 138 

11. The miſprifion of the clerk in mak - 

ing out a writ of error may be amend- 

| ed, Keat'; Caſe, N a 

12. A writ of error cannot be quaſhed 
until it is entered on the roll, ib. 

13. Qn a rit of error on a judgment 
from Wales, a certiorari to inform the 
Court may iſſue, although the record 
has been before amended, Leis v. 

Jauer, 
14. If the want of an originat be affi 
for error, and the detendant appears 
and alledges diminution, and, upon a 
certiorari granted, a variant original 
be certified, yet he may, at a day 
given, ſug geſt a right original of ano- 
ther Term, and have another writ of 
certiorari thereon ; but there muſt be 
previous notice ti the plaintiff of this 
tuggeſlion, and the zexv cer:iorari muſt 
be filed in the office, or the proceed- 
ings will be irregular, 3 v. 
Sander "= | 174 

15. To a writ of error on a judgment 
for being a common ſcold, the de- 
ſendant muſt aflign error in perſon, 
Reg. wu. Foxby, - 178 


16. The moſt uſual way of bringing 3 
* writ of error upon an indictment, is 


10 remove the record into the crown- 
* k ＋ office 


A TABLE OF PRINCIPAL MATTERS. 


ofice by certiorari, and then to fue out 
a wiit of error coram nobit, Reg. v. 
Fexby, © 178 
17. On a writ of error on an indictment 
- for being a common ſcold, if the de- 
fendant be ſo ill that ſhe cannot aſh 
error in perſon, the Court, on afh 
vit, will enlarge the time, Kg. v, 
Faxby, 213 
18. If the record be not certified on the 
return of a writ of error, the party 
may take out execution, 4rorymons, 


221 
19. Error of a judgment in the marſhal's 
_ Stanyon v. Davis, 223 


20. Ona writ of error, and bail put in, 
the defendant has twenty days to ex 
againſt the bail, which exception ought 
to be entered in the clerk of the errors 

book, Gibbon v. Deve, 230 


21. In error on a j 
the defendant s releaſe of er- 
- © rors,” the plaintiff cannot reply 
that the releaſe was of errors in ano- 
ther judgment, and traverſe its appli- 
cation to the judgment in queition, 
Davenant v. Rafter, 230 
22. Upon a writ of error, if the clerk 
below will certify the record wrong, 
an action on the caſe will lie againſt 
him for it; and if he make no return, 


the plainuff may have a writ de ccc 


tione  judicis out of chancery, Anony- 
— 8 
23. If a writ of be returnable 
yoo Trinſtatis, Lon a Sunday, 
and 1s returned to have been executed 
on the ſucceeding day, Monday, the 
judgment founded thereon 1s errone- 
ous ; and the Court will take notice 
of this defect judicially, although there 
be no writ of error, and although it 
be not aſſigned for error on the record, 
Davy v. Salter, . 


ESCAPE, 
I, * 2 mo eſcape, and be 


re- taken on an eſcape-warrant, the 
Court will not diſcharge him on his 
bringing the money into court, Ho- 
they. V. Bows, 9 * 


t in debt, if 4. A priſoner who has eſca 


7. An eſcape-warrant 


2. In debt on bond, if the plaintiff be # 
priſoner in the Fleet, and is taken and 
re- committed on an eſcape-warrant, 
and the defendant make an affidavit 
that nothing is due, he, the defendant, 
ſhall be difcharged on common bail ; 
for as the commitment of the defendant 
on the eſcape-warrant is a commit- 
ment in execution, and he is thereby 
prevented from going before a Jud 
at chambers to contradit the ; 4h 
ſendant's affidavit, it ſhall be taken to 
be true, the inability of the plaintiff 
de oe his own wrong,. 
ollar v. in, ; 3 
3. If a perſon committed on an excom- 
xunicato capiendo eſcape, a new writ 
ſhall iſſue if the ſheriff have not re- 
turned the old writ, or the party been 
removed by habeas corpus, Reg. v. Ball, 
79 
may be 
re-taken on a Sunday, 2 by the 
officer on-frefs purſuit, or by virtue of 


an eſcape warrant, Parker v. Mere, g 


5. But if A. be arreſted at the ſuit of B. 


and be diſcharged by the ſheriff 's not 
knowing that - wha was a detainer 
againſt him at the ſuit of C. and be ar- 
reſted on the Sunday following at the 
ſuit of C. this is an origina/ taking, and 
not a re-taking after an eſcape ; and 
therefore he be diſcharged from 
this arreſt by virtue of 29. Car. 2. 
c. 7. Atkinſon v. Jameſon, 95 notis 


6. An action for an eſcape from the 


Comęter muſt be brought againſt both 
the teriffs Anonymous, 96 
1. Anne, c. 6. muſt be executed by 

à conſtable or other legal officer ; and 
CO although ſuch a L 
ma ranted to private perſons, yet 
if 4 by them, the party ſhall 
not, purſuant to the ſtatute, be com—ꝛ 
mitted to the common gaol, but to the 
priſon from whence he eſcaped, Rich 
. Doughty, ; 154 

8. There can be no eſcape, unleſs the 

party has been legally arreſted, Genner 
v. Sparks, | 174 
9. A 
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A prifoner ſuffered voluntarily to 


eſcape by one MarsHAL, may, on a 


. 


. ſurrender, be lawfully de- 
taiued by his ſucceſſor, Grant v. 
Saurhers, 183 


10. A ſheriff is not liable for an cſeape, 
unlefs the priſoner was legally deli. 
vered to him by the former ſheriff, 


or legally arreſted by his own officers, 
5 a 183 notis 
xe. The return of a priſoner 


who has eſcaped is, if before action 
- brougit, equal to a re- taking upon 
freſh purſur, 183 natis 
12. A bond, gives to ſave a gaoler harm- 
_* leſs again paſt eſcapes is good, but not 
Saint figure. c/capes, Fox v. Tilly, 
225 

If a principal be commiĩtted to a ti 
af on a ſurrender at a Judge's — 
bers, and eſcapes, the bail are liable, 
| priſone | cuſtody of _ 
If a priſoner in THE 
+ Arey, on mc/ne proceſs eſcape, and 
being re-taken on an eſcape-warrant 
under the 1. Anne, c. 6. is committed 
to Nx w ATE, and diſcharged there- 
_ from on his entering into an agree- 
ment with and by the conſent of his 
creditor, he cannot be re-taken on a 
ſecond eſcape - warrant for not per- 
or ming his agreement, or detained on 
his being afterwards in the cuſtody of 
THE MARSHAL at the ſuit of another 


creditor, Tilſden v. Parfriman, 254 


In what caſes a written obligation deli- 
vered as ane{row ſhall become à deed, 
Buchel g. Paſtnare, 217 


f ESTATE. a 

. The word © fate” is genus genera- 
Aim u, predicable of two 1pecies that 
have their difference whereby they 
are divided, v1z, real tate and per- 
nal eftatc, | | 107 
2. REAL ESTATE is genus ſubalternum, 
and us ſpecies are real eſtate in fre, 
and real eſtate for life, 1b. 

3. PexSONAL ESTATE is alſo a general 


term, conſiſting of two ſpecies, chattel 


real and chattel perſonal; but the 
ſpecies * chattel real“ is not becauſe 
it is a real eſtate, but becauſe it has a 
. real extraction, | 107 
4. The word “ fate,“ therefore, com. 
prehends both treehold and chattels, 
as well real as perſonal, 108 


5. If a man be ſeiſed in fee, and deviſe 
his fate, the inheritance ſhall paſs 
without any other circumſtance to 
manifeſt his intent, 109 


ESTOPPEL. 
If judgment be obtained in Mzichazehng; 
Term, and a- ſcire facias be brought 
taereon againſt terre-tenants te- 
— 2 on m ticl "ang ol 
ea judgment is given for the 
plaintiff, and an elggit ſued out, and an 
ejectment brought upon the git, 
and it is found by ſpecial verdict that 
the ſcire facias recued a judgment of 
Trinity Term ; this, if diſcovered on 
the trial of the iſſue of u tiel re- 
. cord, muſt prevail as a failure 
of record; but after the fact has 
been judicially tried and aſcertained, 
the terre-tenants returned are £sTOP- 
PED by the award cf execution on the 
judgment in the ſcire facias from tak- 
ing advantage of this variance; and 
ſo are the zterre-tenants not returned, if 
they do not ſhew a title paramount to 
the judgment in the ire facias, Tre- 
ui van v. Lawrence, 4 256 


EVIDENCE. 
1. If a declaration in treſpaſs for en- 
tering a wood, cutting ſo many loads 
of timber, and carrying them away, 
be laid with a centinuardo as to the 
cutting, it is bad as to that part of 
the treſpaſs, and therefore on the 
trial, the Judge ought not to ſuffer 2ny 
.thing to be given 1n evidence but the 
firſt act, Mauctten v. Aſpley? 40 


2. In ejectment, in proving an entry 
and claim, it is neceſſary to prove the 
claim to be upon the land, and alſo 
that it was made animo clamandi, 
Ford v. Grey, 44 

3. The recital of a leaſe in a deed of 
releaſe, is good evidence of 2 leaſe 


ag 
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a gainſt the releaſor, and thoſe that 
claim under him, 44 
In ejetment, if a fine be -produced 
but no deed declaring the uſes, a deed 
reciting a deed of hmitation to uſes, 
may be read in evidence, and on proof 
that the deed recited once exited and 


is loſt, ſuch recital is good evidence of 


its contents, Ford v. Grey, 


45 
If a ſtatute inflit a penalty on every 
found, 


perſon in whoſe cuſtody game 1s ſou 

the party cannot be convicted with, 
out its being proved that it was in his 
cuſtody, Reg. v. George, 57 


6. Defendants under a fimul cum in an 
action of treſpaſs may be witneſſes 
for the plaintiffs, if no evidence is 
given againſt them, Leonard v. Stacey, 


7. If a maſter bring an action of cove- 
nant againſt his apprentice for leasing 
his ſervice at ſuch a time, and the 
defendant juftifies by virtue of à li- 
cence, the maſter cannot give evidence 
of a leaving him at another time, 
Anonymous, | 70 

$. The days on which writs are made 
returnable need not be proved, for 
the Court is bound to take notice of 
them, 81 

9. The copy of a warrant of diſtreſs is 


evidence to hy a diſtreſs 
made, Morley v. Stacker, 83 


10. A witneſs who attends voluntarily to 
ive evidence on a trial is intitled to 
2 expences, Anonymous, 140 
11. In an action by an executor againſt 
a perſon who has received money due 
to the teſtator, the original debtor 1s 
not a competent witneſs to prove the 
payment of the money, Clirt v. Dealy, 
151 

12. An order of the court of chancery 
cannot be given in evidence witho it 
producing a copy of the bill on which 
it was made, T7 urner v. Nurſe, 149 


13. A commiſſion out of chancery to 


abut and bound certain land, returned 


and acquieſced under, and an enjoy- 
ment accordingly, is you evidence 
that the land fo bounded is. nghily 
bounded, Turner v. Nurſe, - 149 


14. In an action upon a wager, whether 
a decree of the court of chancery 
would be reverſed on ap to the 
houſe of lords, à copy of the reverſal 
is ſufficient evidence without pro- 
ducing the minute bock itſelf, and ſuch 


copy need not be on ſtamps, Foxes v. 


Randall, 149 ei 
15. A bare commiſſion out of chancery, 
though returned, is no evidence at all, 
Turner v. Nurſe, | 149 


16. A copy from the crown office of the 
writ and return to a mandamus is ſuf 
ficient evidence againſt the party on 
the trial of an information for a falſe 


return, Reg. v. Chapman, = - VS 


17. On an information againſt a mayor 
for making a falſe return to a Na 
damus, it is not neceſſary to prove that 
the writ was delivered to the mayor, 

. 152 

18. In debt againſt a ſheriff for permit- 
ting an eſcape, the indorſement 'of 
non eft inventus upon the ca. /a. is ſuffi- 


cient evidence of its having been de- 
livered to him, Blatch v. Archer, 
| | 152 air 


19. The bailiff's name indorſed on the 
writ is ſufficient evidence that he was 
authoriſed by the ſheriff, without 
proving the warrant, latch v. Ar- 
cher, | 152 i 

20, In treſpaſs, matter of right muſt be 
pleaded, for it cannot be given in 
evidence on net guilty, Dover v. Smith, 

153 


21. In a cauſe in which the members of 


a corporation are intereſted, if any of 
them are disfranchiſed, and have no 


intention or expectation of being re- 


ceived a ain imo the corporation, 

they are competent witneſles, although 

they were disfranchiſed for the pur- 

poſe of enabling them to give their 

teſtimony, Siizners Cumpany v. * 
I 


22. Compariſon of hands is good evi- 
dence to prove the attellation of a 
bond, Ofberne v. Hafer, 167 


23. If a perſon having a number of trees 
- planted in boxes, defire another to let 
them ſand in his garden and * 

$ 
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dis gardener to take care of them, 
the gardener is a good witneſs on an 
Action of trover brought by the owner 
of the trees againſt the alicnce of the 
garden, Oliver v. Vernon, 170 
« Sox affault” may be given in 

S under the —— on 
— but in an action 2 
not roved unleſs ſpeciall plead „ 
Reg. * , 172 
25. In an action t by a woman 
far breach of a promiſe. of marriage, 
an expreſs promiſe be proved on 
part of the man, and it appear 
the woman counteranced it, and 
her actions at the time behaved 
rſelf ſo as if ſhe agreed to it, though 
aQual promiſe be proved, it ſhall 
ſufficient evidence of a promiſe on 
der fide, Hutton v. Manſell, 


26. An order of filiation, while unre- 
verſed, is concluſive evidence that the 

| "x5 charged is the reputed father, 
. v. Beft, 185 

2 2 8 for reſeu- 
a perſon arreſted on m 52 

at the plaintfs ſuit, 2 
warrant may be proved by producing 
ſworn and examined copies of chem; 
evidence muſt alſo be given of a legal 
arreſt and of the original cauſe of 


1 


4 


T5 


action; and evidence ought alſo to 


be given that the plaintiff thereby loſt 
the opportunity of ing his 
money, Wilſon v. Gray, 211 


28. In an action of debt for an eſcape 
againſt the ſheriff, the indorſement of 
non oft inventus upon the ca. /a. is ſuf. 
ficient evidence of its being delivered 
to the ſheriff, 211 notis 
In an aQtion for a reſcue, the party 
3 is a competent witneſs, Filſon 
v. Gray, | 211 
30. In an action on 2. Will. and Mary» 
c. I. for reſcuing a diſtreſs, if the 

| tiff ſtate that he was ſeiſed in fee 
of the 22 and demiſed them by 
parol for a year, and ſo from year to 

_ year, he muſt prove the ei in fee, 
but he need not prove that he gave 
the tenant Warning, Ded v. Menger, 
| 125 


172 


, 
39. A declaration in debt on bond, con- 


31. In an action for a malicious proſe. 


cution for felony, the plaintiff oug 
to produce a copy of the indictment, 
and that the in fiimett was found on 
the oaths, or by the procurement of 
the defendants, bat their names bein 
on the back of the bill is of itſelf ſut. 
ficient evidence that they were ſworn 
on the bill, Jehnjer v. Browning, 
| 216 


32. But it may be proved that the de. 


fendant was a witneſs on the indie. 


ment, without producing a cofy of the 
| ib. 


indidtnent, 


33. But it is ſaid that it is only where 


the proſecution was for a mi,demeancr, 
that a copy of the indiftment is not 
neceſſary; for _ 8 422 the malici- 
ous charge was for felory, a copy of 
the indictment muſt be — 2 
Morrif:n v. Kelly, 217 notir 


34- On an action for a malicious proſe- 


cution for felony, the defendant, to 
ſhew a probable cauſe for the proſe- 
cution, maſt prove that a felony was 
committed, 7e v. Breuning, 216 


35. Or ſhew a fair and reaſonable 


for ſuſpecting the guilt of the plain- 


uf, ; 217 not; 


36. If on an action for a malicious pro- 


ſecution it appear that no one is pre- 
tended to have been preſent at the 
time the fuppoſed felony was com- 
mitted except the defendant's wife, 


the . which ſhe gave on the 
trial 


of the indictment may be read in 
evidence, although it is a general 
rule that a wife cannot give evidence 
either for or againſt her huſband, 
Fobnſon-v. Browning, . 216 


37. Special zon ef fa2ums bring all the 


proof upon the defendant, 218 


38. If an ancient deed be loſt, the coun- 


— with other circumſtances, 
y be given in evidence, but the 
counte of a deed leading the uſes 
of a fine is, of itſelf, good evidence, 


Anonymous 225 


ditioned to pay to A. his attorney or 
cc affipns,” is maintained by evidence 
of a bond «« ren. 

"TY « f. Or 


” 
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« J. of his aſſigns,” Robert v. Har- 


nage, 228 
40. A married woman may give co ver- 
ture in evidence under the general 
iſſue, Anonymons, 230 


41. To prove a leaſe made to the crown 
a copy of the inrollment of it muſt be 
produced, Szilling fleet v. Parker, 248 

42. A declaration for maliciouſſy in- 
dicting the plaintiff for barratry with- 
out probable cauſe, ſtating that he 
was in due manner thereupon diſ- 
charged, is not maintained by evi- 
dence that he was diſcharged by 
means of a molle proſegui entered by 
the attorney-general ; but if he had 


43. If one of ſeveral partners receive 
money on the joint account, and give 
his note for it, and enter his expendi- 
tures in the rſhip books, and 
then the other partners poſſeſs them- 
ſelves of the books, and bring an 
action againſt him for the money he 
received, the Court will not order 
the plaintiffs to produce the books in 
evidence at the trial ; but the defen- 
dant may give them notice ſo to do, 
and thereby raiſe a preſumption 
againit them if they refule, ard v. 
* Apprice, 264 
4. On an indictment againſt a county 
for not repairing a public bridge, the 
3 of the = a in which 
e bridge 1s fituated are. good wit- 
neſſes, Reg. v. Wilts, . 307 
45. A declaration on a promiſe made to 
a teftator is not maintained by evi- 


dence of a promiſe made to his exe- . 


cutor, Dean wv. Crane, | 310 


EXECUTOR, 
1. Where a plaintiff ſues as executor, 


the defendant cannot pay money into 


court to have it ſtruck out of the de- 
claration, Anonymous, 3 


2. If a teſtator give his executor power 
to ſell certain eſtates for the payment 


of his debts, in caſe his other eſtate 
ſhould be inſufficient, the executor 
has a bare authority, and does not take 
the eſtate, Bridgwater v. Bolton, 117 


3. If a plaintiff recover againſt an ad- 
miniſtrator and die, his executors may 
maintain debt on the judgment upon 

a ſuggeſtion of a devaftavit by the 
defendant in the life-time of his teſ- 
tator, Berwick v. Andrews, 126 


4. If a wife be made executrix, and 


huſband and wife bring an action, on 
the part of the wife, as executors for 
money had and received to their uſe 
in right of the wife as — 
ſhall pay colts on being nonſuited, 
Jenkins v. Plombe, 92 


5. When the cauſe of action 2 
due, or a contract to be performed, 
or ariſes from the gain or acquiſition 
by the labour or property of another, 
or from a promiſe made by a teſtator 
or inteſtate expreſſed or implied, the 
action ſurvives againſt his re- 
preſentatives ; but if it be a fert. 
or ariſe ex delicło, 3 
againſt the peace, or where the 
to the o muſt de that the teſtator 
or inteſtate was not guilty, the right of 
action dies with the perſon, Hambly 
v. Trott, 127 notis 

6. The ſtatute 8. and g. Will. 3. c. 11. 
reſpecting coſts, does not extend to 
execution, 137 notis - 


7. If a plaintiff ſue an executor, and die 


inteſtate, after interlocutory judgment, 
and before a writ of enquiry returned, 
and his adminiſtrator ſues a ſcire 

facias on the jud t, the defeu- 
dant cannot plead ** ju; reco- 
«« vered againſt him in debt on bond, 
« and that he has no aſſets ultra; 
for the ſtatue 8. and 9. Will. 3. c. 11. 
does not authorize a perſonal repreſen- 
tative to make any other defence than 
his teſtator or inteſtate might have 
made to the writ of enquiry, Smith v. 
Harmon, 142 


8. In an action brought by an executor 


againſt a perſon who had received 
money due to the teſtator, the original 


| debtor is not à competent witneſs to 


R prove 
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prove the payment of the money, 
Clark v. Dealey, 151 
9. Trover and not 7 lies by an 


executor for money taken out of the 
teſtator's room after his death, Clark 
D. Dealey, 151 
10. If an executor give a perſon a ſum 
of money on his promiſing to deliver 
up certain writings then in his poſ- 
ſeſſion, belonging to the teſtator, and 
he afterwards refuſes to perform his 
miſe, the executor may recover 

the money ſo paid by ideditatus 
Amt, Heolmes v. Hall, 161 
11. The wife of a popiſh recuſant can- 
not be executrix to her huſband, Ride 
v Kat, 239 
12. If an executor ſuffer judgment to go 
by default, it is an admiſion of aſſets, 

" Treil v Edwards, 308 
13. A declaration on a promiſe made 
to a teſtator is not ſupported by evi- 
gence of a promiſe made to his exe- 
cator, Deax v. Crane, 310 


EXECUTION. 


1. The execution of an +4abere facias 
pefſeFionez is not complete until actual 
poileſſion be given, King dale v. Manx, 

| 27 

2. Same point, 115 

3. A perſon in execution cannot be 


ed- with a civil action without - 


leave of the court, Anonymous, 88 
4, If execution be ſued out before vr? 


ef error is allowed, or notice given, 
the or money levied ſhall not be 
reſtored, *Parkins v. Moclaſton, 130 


5. A writ may be well executed on the 
day of its return, although it be after 
the riſing of the Court, Partius , 

- Woalafton, | 130 

6. If a fieri facias be taken out, and the 

$ levied before judgment entered 

on the roll, and another fer; fucias is 
delivered to the ſherif upon another 
judgment, to which he returns nulla 
bona, and then the goods are fold un- 
der the fir wric, and ſatisfaction en- 
tered, but the roll not fied ; the Court 


I 


will not, on an action brought by the 
ſecond plaintiff againit the ſheriff for a 
falfſ: return, give the firft plaintiff, who 
had in lemniſied the ſheriff, leave to 
file his roll, Herring v. Crecker, 18 p 


7. If the record be not certified on the 
return of a writ of error, the party 
may take out execution, Arorymors, 

221 

8. If only part of a debt be levied on 2 
H. fa. the plaintiff may have a ca. fa. 
for the reſidue, Anonymous, 223 


9. If jodgment be ſigned under an agree- 
ment to tay execution for a year, exe- 
cation may, after the year, be taken 
out without a /cire facias; but not if 
the flay be only for three months, and 
the execution afterwards hindere\ by 
inj unction, Booth v. Booth, 288 


10. Sed guære. See Winter v. Light. 
b:and and Mitchel v. Cue, 288 notis 


11. If A. obtain a judgment againſt B. 
and ſue out a feri facias, on which the 
therif takes the goods of B. in execu- 
tion, the debt 15 diſcharged by ſuch 
ſeizure ; and if A. die = ſuch ſei- 
zure, and the ſheriff be removed be- 
fore the ſale, the ſucceeding ſheriff 
may compel his predeceſſor to ſell 
them.; and therefore B.cannot ſue out 
a /cire fucias againſt him to have reſti- 
tation of the goods; for the death of 
A. does not avate the execution, Clerk 
v. Withers, 290 


EXCOMMUNICATO CAPIENDO. 


Ia perſon committed on an excommunt- 
cato capiends eſcape, a new writ ſhall 
iſſue if the ſheriff have not returned 
the old writ, or the party been re- 
moved by habeas corpus, Reg. v. Ball, 


79 
EXPOSITION OF WORDS. 


I. Alta via regia, 255 
2. Caufing, procuring, &e. 99 
3. Colere, &c. 170 
4. Communis, 256 
5, Conquerantur, 56 
6, Colts, 157 


A TABLE OF PRINCIPAL MATTERS, 


7. Debet et folet, 
8. Default of another; 


312 
249 


q. Dimidia pars, 231 
10, Eſtate, 197. tog, 110 
it. Fald et malitiosè, 32 
12. Inde, 262 
13. Kneave of land. 140 
14. Liberum tæ ne mentum, 117, 113 
15. Malitia þrecogitata, 33 
16. Medietas; 231 
17. Piſcerunt, 183 
18. Prætenſum, 302 
19. Pretentum, 70 
20. Pretextu, Tcs ib. 
21 Procura vit, 32 
22. Publicus, - 256 
23. Remajnder, — 112 
24. Refidue, 108 
25. Secundum conf. curl, 61 
26, Solebat, 312, 313 
27. Statum, 109 
23, Subornation, 202 
29. Unacum, in a deviſe; 108, 109 
30. Via regia; 265 
31. Volentibus, 188 
32. Extortion, &c. 192 


EX TORT ION. 


1. An inditment for extorting “ divers 
* ſums of money“ is not good, for it 
is too uncertain ; it ought to ſhew the 


preciſe ſums that were taken, and the 


pretence upon which they were taken, 
Reg. v. Traty, . 31 
2. It is extortion in a clerk of the peace 
or other officer to take fees when none 
are due, or a greater fee than is due, 
or to take any fees before they are due, 
Reg. v. Baines, 194 


F. 


FALSE TOKEN, 
1. What ſhall be confidered a falſe token, 


30 


Sce CR RAT. 7 


vor. VI. . 


? 5. A wife, on non afſump/it pleaded, may 


FALSE IMPRISONMENT. 


To an action of falſe impriſonment 2gainſt 
a ſheriff, a juſtification that the plaintiff 
was brought to him in the cuſtody of 
one R. and others to him unknown, by 
virtue of a warrant, and that he detained 
him in cuſtody according to the exi- 
gency of the ſaid warrant, is bad, 
Rich v. Doughty, 154 


F 


If a tradeſman keep open ſhop on a 4, 
day ordained by proclamation, it 15 an 
indictable offence, Anonymous, 210 


FEME COVERT. 
1. A wife indicted by her huſband may 
plead in forms pauperis, $3 
2. A wife after bail-bogd given may 
plead mi/nomer, 93 311 
3. A wiſe arreſted may be diſcharged on 
common bail,, 105 
4. A wife, after parting from her huſband 
by conſent, and living on a ſeparate 
maintenance, cannot charge her huſ- 
band with debts, even for neceſſaries, 
eſpecially if ſhe livè in adultery with 
another man, 147 


give coverture in evidences 
Ste HusBAND and WIFE. 


230 


FENCES... 
r. If a leſſor be bound to repair fences, 
be cannot diſtraia the cattle of 4 
ranger that have ſtrayed into the land 
by reaſon of his neglect to repair them, 
Elmore v. T ucker, 2, 198 
2. An aQtion on the caſe for not repairing 
fences, whereby another party is dam- 
nifted, ean only be maintained againſt 
the occupier, and not againſt the owner 
of the fee, who is not in poſſeſſion, : 
Cheeſham v. Hampſon, 198 netis 


FEOFFMENT. 

If a feinen be pleaded in ſatisfaction of 
a bond, the acceptance muſt be laid in 
the county where the feoffment was 
made, William v. Farrow, 82 

; FIERI 
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-FIERI FACIAS. 


1. If a fieri facias be taken out, and the- 


$ levied before judgment entered 
on the roll, and another fieri facias is 
delivered to the ſheriff on another 
judgment, to which he returns la 
bona, and then the goods are fold un- 
der the firſt writ, and ſatisfaction en- 
tered, but the roll not filed; the Court 
will not, on an action brought by the 
ſecond plai at: F againſt the ſherif for a 


Falſe return, give the ff plaintiff, who 


bad indemnified the ſheriff, lca e to 
file his roll, Herring v. Crocker, 184, 
: 185 

2. If A. obtain judgment againſt B. and 
ſue out a fieri facies, on which the ſhe- 
riff takes the goods of B. in execution, 
the debt is diſcharged by ſuch ſeizure ; 
and if A. die after ſuch ſeizure, and 
the ſheriff be removed before -e ale, 
the ſucceeding ſheriff may compel his 
predeceſſor to ſell them; and therefore 
B. cannot ſue out a ire facias againſt 
bim to have reſtitution of the goods ; 
for the death of 4. does not abate the 
execution, Clerk v. Hithers, 290 


FINE. 


1. A ne levied by one of two jointenants 
in fee of the whole eftate is a ſeverance 
of the jointenancy, but does not amount 
to an exfter of his companion, Ferd v. 

Cr. 45 

2. If a man, ſeiſed of a manor, levy a fine 
of the deme/wes of the manor, the manor 
is gone for ever, 45 


3. If a perſon ſeiſed of an eſtate as heir 
ex parte materna levy a fine ſur grant 
er render, the eſtate ſhall go ex parte 
paterna 3 but it is otherwiſe of other 
tines, Ferd v. Grey, 45 


4. A fine is erroneous; if any of the pro- 
clamatioas are on a dundgy, Fiſh v. 
Brocket, 196 


FISH. 

1. Every ſubjeQ, of common right, may 
fiſh with law fol nets in a navigable ri- 
ver as well as in the jea, Narren v. 
Mathe tus, 73 


2. The crown has only a right to royal 
fiſh, ib, 


- 


3. An indictment lies for fiſhing in the 


private pond of another, Reg. v. Steer, 
183 


4. There needs no privilege to make a 


fiſh-pond 3 Anonymous, ib, 


 FORCIBLE ENTRY: 
1. An inquiſition of forcible entry into a 


copybold eſtate, alledging, that the 

rty was ſeiſed of a cuſtomary ellate 
in fee at the <vill of the lord, without 
alledging that it was demiſed and 
demijable, is bad, Cooper's Caſe, go 


2. If a new appointed marſhal make a 
forcible entry into the priſon, the Court 


will not reſtore the former marſhal on 
motion, g1 


3. An * e of forcible entry is good, 
0 


though the caption omit to ſay, that 
the jurors were {worn ** to enquire for 
« the body of the county,” Reg. v. 
Matton, 95 


4. An indictment of forcible entry is 


good, although it omit the words many 
ferti, Reg. v. Dyer, | 96 


5+ If a traverſe be tendered to an inqui- 


fition of forcible entry, reſtitution ſhall 
not be granted, Anonymous, 115 


6. A mandamus lies to juſtices to enquire 


of forcible entry, Anonymous, 138 


7. If a forcible entry be committed, and 


all the juſtices of tbe corporation reſuſe 
to enquire of the force, the inquintion 
may be taken by juſtices of the county, 
Caly v. Hardy, ü 104 


FOREIGN ATTACHMENT. 


1. If goods are conſigned to three per- 


ſons in rruft, and the goods are attached 
in Lendon, one of the confignees can- 
not appear without the others, Smith 


D. Mayor of London, 78 
2. A certiorari does not lie to remove 2 
orcigu attachment, ib, 


See CHear. 


FREIGHT. 


. Ld \ ef »- ad. 
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FREIGHT. 


The captain of a ſhip may detain the 
cargo for the payment of the freight ; 
but if he once part with the goods, 
he can only have his remedy againſt 
the perſon of the confignee, to whom 
they are delivered, Tranter v. M afſon, 

13 


G. 


ä GAME. 


What proof is neceſſary to be given of a 
xy having game found in his cuſ- 
. tody „ 5 3 


GAMING. 


An indebitatus aſſumpfit will not he to re- 
cover money won at play, Smith v. 
Aiery. 1 28 


GAOL-DELIVERY. 


1. The gaol- delivery oupht, of common 
right, to be within the proper county; 
but by cuſtom time out of mind it may 

de held out of the county, Anonymous, 
143 

2. The gaol- delivery of the county of 
Middlejex is held by preſcription in the 
city of Londen, ib, 


GAVELEIND. 


2. The difference between gaveliind and 
Borough Engli/h, 121 


GOOD BEHAVIOUR. 


1. A perſon who ſpeaks unmannerly or 
diſreſpe&tul words of a mayor or juſtice 
of the peace may be bound to his good 
behaviour, Reg. v. Langley, 125 


2. In what caſe ſurety for good bebavicur 
may be taken, Dennis v. Lane, 131 


3. If a perſon ſurrender, on proclamation, 
to a ſecretary of ſtate, on a charge of 
miſdemeanor, the {ecretary may bind 


bim to appear in the king's bench, but 
cannot oblige him to give ſureties for 
his good behaviour, Reg. v. Tutchin, 
185 


GRANT. 


The king may grant the liberty of tak- 
ing royal fiſh ; but ſuch a grant will 


not exclude others from fiſhing with 
lawful nets in the ſea or in naviga- 
ble rivers, Warren v. Mathews, 73 


; H, 
HABEAS CORPUS. 


I. If a perſon come in on habeas corpus, 


and give bail, yet, if it be not at the 
return of the proceſs, he cannot give 
rules, but — wait two Terms; and 
then if there be no declaration, he ſhall 
be diſcharged on common bail, Ho- 
therſhell v. Bows, 22 


2. The court of king's bench will not try 


the validity of a bye-law upon the te- 
turn to a habeas corpus, except id the 
caſe of a bye-law made by the city of 
London, Cudden v. Proveſt, 123 


3. If one be in cuſtody upon a criminal, 


and alſo upon a civil matter, there 
ought, in order to remove him, to be 
but one habeas corpus, either on the 
crown ſide, or on the plea fide, Southers? 


Cafe, 133 


4. Upon the return to a habeas corpus, 
1. Cavell ind is a general cuſtom, 120 


grounded on a cuſtom of the city of 
Londen, the Court will firſt order the 
return to be filed for the purpoſe of 
controverting the cuſtom in an action 
for a falſe return, Fazakerley v. 
Balaoe, 177 


5. The Court will not enter into the va. 


lidity of a bye-law upon the return to 
a habeas corpus, except in che caſe of 
thegcity of London, Ballard v. Bennett, 

178 notis 


6. When a perſon is brought up by 


' habeas corpus, the return ſhall remain 
in court, and a copy cf it only be given 
to the marſhal, Anonymous, 180 


H h 2 HABERE 
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HABERE FACIAS POSSES.- 
SIONEM. 


1. A writ of babere facias poſ:ronem is 
not completely executed until an actual 


poſſeſſion be given, King/dalc v. Mann. 


27 
2. If a perſon be turned out of poſſeſſion 
recently after it has been delivered to 
him under an babere facias poſſefionem, 
the Court, on the firft writ being re- 
turned, and the ſpecial circumſiances 
of the exffer ſtated, will grant a new 
writ, 27 
3. Upon an habere facias pe//o/fonem, the 
execution is not complete vail the 
bailiff deliver the poſſeſſion, and is 
gone, Azonymous, 115 


HAND. 


The puniſhment for ſtriking in a royal 
palace 1s, that the offender's hand 


Mall be cut off, Barcbeti's Caſe, cited. 


76 


H E IR. 


1. It is hatd to maintain, either by uſe or 
deriſe, a remainder to a ſtranger after 
a preſent fee to one who is not heir at 
law, | 241 

2. In debt by an adminiſtrator on 2 bond 
" againſt an heir, it is not neceſſary to 


Mew how the defendant is heir, Den- 


bam v. Stevenſon, 241 


HERIOT SERVICE. 
What ſhall be confidered bericr-ferwire, 
and how it may be pleaded, Smartie v. 

Penballow, 64 


HOMINE REPLEGIANDO. 
The original writ of bemine replegian do 


is vicontiel ; ard as no addition is re- 
quired to the defendant's name therein, 
ſuck addition need not be inſerted in an 
alias or plaries, Lord Banbury v. Il cod, 

84 


HOSTAGE 
See Raxson. 


HOUSE. 


If a houſe, originally entire, be di- 
vided into ſevetal apartments, with an 
outward door to each apartment, and 
no communication with each other, 
the ſeveral apartments ſhall be rated as 
diſtind manſion-houſes 3 but if the 
owner lire therein, all the untenanted 
apartments ſhall be confidered as parts 
of the houſe, Traq v. Tellst, 214 


HUSBAND AND WIFE. 
1. If a wiſe be arrefted, ſhe ſhall be diſ. 


charged on filing common bail; but 
in, an action againſt huſbend and wife, 
if the huſband be arrelied he mol find 
bail both for himſelf and his wife, 
Cern v. Marks, 17 


2. Sed guere ; and fee Clerk v. Nerrit, 
1. Z. Bl. Rep. 235. cited, -17 


3. In an aQtion againſt huſband and wiſe, 
the huſband muſt file appearance for 
his wile, Vg v. Noot, 85 

4. If a wife poiſon her huſband's cows, 
and the huſband indicts her, ſhe may 
be admitted to defend in forma paupe- 
ris, 88 

5. If a wife be made executrix, and the 

huſband and wife bring an action, on 

the part of the wife, as execuirix, for 
money had and received to their vie 
in rigat of the wiſe as executrix, they 
ſhall pay colts on beirg nonſuited; 
for the receipt of the money for which 
the action is brought being ſubſequent 
to the death of the teſtator, the cauſe of 
action arcſe in their own time, and 
therefore it was not neceſſary to rame 
the wife executtix, Jeniins v. Plamb, 
92. 4191 

6. If a feme covert be arreſted, and it is 
clear and rctorious that ſhe is married, 
ſhe ſhall be diſcharged on filing com- 
mon bal, .{nenymous, | 105 

7. But if the coverture be not clearly 
made out, the Court will put ber to 
plead it in abatement, Milner v. Mill, 

105 ai 

8. An action of falſe impriſonment of the 
wife, brought by huſband and wile, 
declaring, per quod the 3 
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m-ſtic concerns temained undone, 
ai damnum of both, is good; for the 
per quod is only introduced by way of 
aggravating the damages, Rel v. 
Corn, 127 


9. If a wife,,after parting. from her huſ- 
band by <onſent, and receiviag a ſepa- 
rate maintenance, commit adultery, 
her huſband ſhall not be liable to her 


debis, Cragg v. Bowman, 147 


10. An action by huſband and wife for a 
battery on both, concluding addamnum 
ip/orum, is bad, Cole v. Turner, 149 


11. If huſband and wife live together in 
the ſame houſe, the huſband 1s hable 
for debts contraſted by the wife in the 
character of a ſeparate trader, Lang- 
ford v. Tyler, 162 


12. A huſband is liable for neceſſaries 
furniſhed to his wife during ber coha- 
bitation with him; fo if he turns her 
out of doors; or if he receive her 
back after ſeparation ; but if ſhe 
leave him, and live ſeparate, and the 
perſon has notice of the ſeparation, the 
heſband is not liable. Sed guere, 
unleſs the wite have a ſeparate main- 
teaance, Robiſon v. Gr/ncld, 171 

13- A married woman may give coverture 
in evidence under the general iſſue, 
Anonymous, , 230 

14. The wife of a popiſh recuſant cannot 
be executrix to ber huſband, Ride v. 
Niae, 239 

15. Covenant lies againſt huſband and 
wife upon a demiie to her dum /ola, 
Se. Anonymous, 239 

16. If huſband and wife come into court 
to acknowledge a deed, the acknow- 
ledgement of the huſband only need be 
entered on the record, n 

203 

17. If a wife be arreſted by a wrong 
name, ſhe may plead the iu er after 
ſhe has given a bail-bond in thatname, 
Linch v. Hook, 313 


HYPOTHECATION. 


1. A captain may hypothecate his ſhip 
during the voyage for whatever may 
be neceſſary to relieve het fromdiltreſs, 


and enable her to perform the voyage, 


Frantor v. Watſon, 9 


2. But it ſeems doubtful, whether 
the cargo of a ſhip may be hypothe- 
cated ; and yet, as an Hot becat ien is 
conſidered as a means of /a/vage, and 
it is certain that the captain may throw 
goods overboard to preſerve the re- 
mainder of the cargo, it ſeems that the 
cargo, if neceflary, may be pledged 
for the redemption of the ſhip, Trantor 
v. Watſon, 13 


3. The court of admiralty has juriſdiction 
in the caſe of an hypothecation-bond 
given by the maſter of a ſhip for ne- 
ceſſaries occaſioned by a diſtreſs at ea, 
although the contract was made or 
land, Johnſon v. Shepney, 78 


I. 


JAMAICA. 


Debt for rent lies, by a laſer agaĩuſt 
a leſſee, in the courts at Weſtminſter, 
on a demiſe of lands in Jamaica, Ney 
v. Tally, 194 


JEOFAILE. | 
1. An immaterial iſſue is helped, after 
verdict, by the ſtatute of Teofails, 
Staple v. Heyden, 10 
2. The queſtion whether the ſtatutes of 
TJeofails and Amendments extend to 
pleas of the crown, confidered, Keg. v. 
Tutchin, f 2 
3. The flatutes of 7eofails explained, 4, 
5. 285, 285 


IMPARLANCE. 


1. The Court may grant imparlance as 
often as ſhall be neceſſary tor the ends 
of juſtice, | 183 

2. If a perſon be bound to appear in the 
court of king's bench on the firſt day 
of a Term, to anſwer all matters al- 
ledged againſt him, and the atrorney- 
general file an information againſt him 
the ſame Gay, he is iotitled to an im- 
pariance until the enſuing Term, Reg. 


v. Rawlins, 24 
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1MPOSSIBLE DAY. 


If it appear in a conviction on a penal 
ſtatute, that the defendant was ſum- 
moned on an impoſſible day, it is 

erroneous, Reg. v. Dyer, 41 


INDICTMENT. 


1. An indictment againſt 2 common ſcold, 
uſing the words © communis calum- 
«© x:atrix” inſtead of communis rixa- 
4 tix,” is erroneous ; for rixatrix is a 
word of art, and muſt be uſed in de- 
ſcribing the offence in an inditment 
againſt a cold, Reg. v. Foxy, 11 

2. A clerk in court may confels an in- 
dictment for his client, 17 


3. Where a ſtatute takes notice of a 
common law offence, and adds a fur- 
ther penalty, an inditment therecn 
may well conclude contra forman fla- 
tuit, Reg v. Betbell, 17 


4. On an indictment for falſely arreſting 
a man by a certain warrant, and there - 
by extorung divers ſums of money, 
« he the defendant well knowing the 
« {aid warrant to be forged, &c.” 
Quære, Whether the alleg>tion of the 
forgery ſhall be taken as a de/cription 
of the offence, or an ag;revarien of it 
only, Reg. v. Tracy, 31 

5. An indictment for procuring a jufiice 
of the peace to refuſ- bail muſt al- 
ledge that the bail was offered and re- 
fuſeu, Reg. v. Tracy, 16. 

6. An indiQment fcr procuring a perſon 
to be falſely committed muſt fer forth 
an actual commitment, Reg. v. Trac, 

l io, 

7. An indid ment for extortion muſt al- 

ledge the preciſe ſums of money that 

were extorted, Reg. . Tracy, 16. 


8. An indictment for a tre/pa/+ is good, 
although ſome parts of the charge 
repreſent the defendant as an acc{ary 
and not as a prircipal, for the lame 
tacts that in felony make a man an 

. arcefary, maxe hm 2 principal in 
tre/pajs and in treaſon, Reg. v. Tracy,ib. 


9. An indictment ſtating that the de- 
fendant, fraudul:ntly conſpiring to 


cheat J. S. of his money, got him to 
lay a certain ſum of money upon 3 


Foot race, and prevailed with the party 
to run booty, is good, Reg. v. Abel, 
42 

10. After a peremptory rule to plead to 
an indictment, it ſhall be tried the 
ſame Term, ib. 


11. Ay ĩadictment on the ſtatute 5. El:z, 
c. 4. for exerciſing © the art, myſtery, 
or occupation of taylor,“ not having 
ſerved an apprenticeſlip thereto, is 


d, 0 43 

12. If a civil actien, as trover, be 
brought, and it appear that the goods 
were feloniouſly taken, an inditmen, 
will lie again the defendant, although 
the plaintiff recover in the aGtion, 
Luttre/Ps Caje, 77 


13. An indictment, alledging perjury in 
the time uf George the Second, and con- 
cluding contra pacem of George the 
Third, is erronevus, Reg. v. Lookup, 

80 notis 

t4. An indictment will not lie for felling 
ale and beer without a licence, An- 
RYMOUS, 87 

15. On an indictment for diſobeying an 
order of juſtices, the authority of the 
juſtices to make ſuch order may be 
enquired into, Reg. v. Giing 87 


16. An indictment for forging A cocx- 
ET for five packs of linen cloth is ſuf - 
 ficienily certain, Reg. v. Browne, 87 


17. An indiftmgnt will not lie againſt a 
wife for poiloning her huſband's cows, 
Anonymous, 88 


18. If a man be made an officer by act 
of parliament, or be otherwiſe ap- 
pointed a public officer, he is indiftable 
at common law, for miſbchaviour in 
his office, Anonymous, 


19. An indictment of forcible entry is 
good, although it emit the words 
manu forti, Reg. v. Dyer, 15. 


20. An indictment will not lie againſt a 
man for enticing an apprentict to leave 
his maſter's ſervice ; for it is of a pri- 
vate nature and io the prejudice of a 
fingle perſon only: the remedy js hy 
action on the caſe: but to perſuade a 
ſervant or apprentice to embezzle his 
maſter's goods, is an indictable of- 
fenge, Reg. v. Daniel, 99- 182 
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21. An indiment for perſuading a ſer- 
vant to purloin his maſter*s goods muſt 
lay a wenue in the place where the 
perſuaſion was uſed, Reg. v. Daniel, 

| | 101 

22. An indictment charging that A. de- 
ceitfully went to B. as ſent from C. 
(to whom B. owed money) to call for 
and receive the money, ubi reve'a 
C. did never ſend him, will not lie at 
common law, although 4. by this 
means in fact obtained the money, 
Anonymous, 105 


23. But by 33. Hen. 8. c. 1. and 30. 


eo. 2. c. 24. to obtain money or 
goods by means of @ fal/e token or falſe 
pretence is now indictable, 205 tit 


24. After indictment found, a plea 
cannot be received at the crown of- 
fice, unleſs the defendant enter into a 
recognizance to try it at his own 
charges, Reg. v. Tracy, 115 

25. If there be an outlawry upon an in- 
dictment, and the outlawry is reverſed, 
the indictment ſtands good, Morgan 
v. Tomkins, ib, 


26. But if judgment be upon an indict- 
ment by nil dicit or any other judg- 
ment by the Court, and that be re. 
verſed, all is ſet at large, and there is 
an end of the indictment, Morgan v. 
Tomkins, ib, 


27. It is not an indiQtable offence to ſpeak 
unmannerly words of the mayor of a 
corporation or the juſtices of a county, 
but the offender may be bound to good 
behavicury Reg. v. Langley, 125 


28. An indictment on the 5. Eliz. c. 4. 
muſt be laid contra pacem, for its being 
coxtra formam flatuti is not ſufficient, 
Reg. v. Lane, 128 


29. An indiment for conſpiring falſely 
to charge another with being the father 
of a baſtard child, is ww | although 
it do not aver that the defendant was 
not the father ; for it is the conſpiracy 


which forms the material part of the 


offence, Reg. v. Be,, 137 


30. An indictment will lie for a conſpi- 


racy before acquittal, but not an action 
on the caſe, Reg. v, Beſt, 138 


Hh 4 


31. An indifment for diſobeying an 
order of juſtices, in not receiving and 
providing for a pariſh apprentice, 
ought not to be laid wi et armis, Reg. 
v. Gold, 164 


32. If an indiament of perjury in re- 


citing the record of the trial, ſlate a 
fact as happening between . B. and 
C. and it appear from the record pro- 
duced in evidence, that the fact hap- 
pened between A. and B. only, the 
variance 1s fatal, Reg. w. Carter, 168 


33. An acquittal, if it be from a defect 
in the indictment, cannot be pleaded 
in bar to a ſecond indictment for the 
ſame offence, Reg. v. Carter, ib, 


34. An indidtment lies for tearing an 
account after it is ſigned and ſettled, 
Reg. v. Criſp, 175 

35. An irdictment will not lie for a bare 
treſpaſs ; for inſerting the words vi et 
armis is not {afficient ; but there muſt 
be ſuch an actual force as implies a 
breach of the peace, to make a treſpaſs 
an indictable offence; and this degree 
of actual force muſt appear on the face 
of the inditment, 175 notis 


36. The manner of bringing a writ of 
error upon an inditment, andthe mode 
of proceeding thereon deſcribed, Reg. 
v. Foxby, 178 


37- If an indictment for a conſpiracy 
againſt ſeveral, charge the acts of ſome 
ot the defendants in the pariſh of 
St. Giles in Middle/ex, and of the others 
in the pariſh of Sr. Margaret's, in the 
ſame county, and a wenue be awarded 
to Sr. Giles only, it will be a trial, 
for the jury ought to come from both 
pariſhes, Reg. v. Tracy, 179 


38. If a perſon procure another to be 
arreſted, and maliciouſly perſuade the 
juſtice to refute him bail, and the 
gaoler to extort money from him for 
fees, it is an indictable offence, al- 
thouꝑh the original arreſt was by vir- 
tue of a legal warrant, Reg. v. Tracy, 

ib, 

39. An indictment for perſuading A. to 
commit B. is good, without taying, 
he was thereupou committed, Reg. v. 
Tracy, 16. 


40. The 


- 
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40. The caption of an indictment is 
good, although it is not ad /or the 
y of the county, Reg. v. Cots/- 
worth, 180 


41. An indictment for procuring a ſer- 
vant to leave his maſter muſt aver 
that he did leave him, Reg. v. Daniel, 

| M02 

42. An indictment againſt a ſervant for 
abſenting himſelf from his matter's 
ſervice muſt ſtate how long the abicvce 
continued, Reg. p. Panic, 16. 


43. An indictment lies for fſding in 
another's private pond, and carrying 
away ſo many carps, the goods and 
chatic!; of the pioſecutor, Reg. v. 
Steer, 183 


44. To ſet up a market, a fair, or a 
leet, is an indictable offence, Zaon;- 
nun, ; 184 
45. An indictment for conſpiring to 
charge a man with being the reputzd 
father of a Card child, need not aver 
that the perlon charged was not the 
father,” Reg. v. Beſt, | 185 
46. An illegal conſpiracy is indiQab'e, 
though nothing be dene in purſuance 
of it, Reg. v. Beff, 180 
47. Keeping open ſhop on a faſt. day is 
an inditable offence, but each of- 
fender muſt be ſeparately indicted, 
Anonymous, 240 
48. An indictment againſt ſeveral for a 
mi/cemeaucy may be laid againſt ſome 
of the defendants only, on the etae:rs 
entering into a rule to plead gef, if 
their co-defendants are convicted, Reg. 
v. Middlemcre, 212 


49. An jindictment on 5. Eliz. c. 4. will 
he at a borough ic Sons, Reg. . 
Frankiin, . 220 

50. A defendant who removes an in- 
cictment by ccriorari, mutt appear 
during the Term in „ hich the wid 1s 
returned, Arorymers, 221 


$1. An ind ment will not lie at com- 


mon law azainlt a hawter and peclar 


for being a vagrant, Reg. v. Bron- 
evorth, | 240 


52. If an inditment be removed by 
coertiorari out of Lonzon or Middleex, 


the defendant muſt enter-into a recog. 

nizance to try it the ſame Term or at 
the Sittings after, but if removed out 
of any other county, he is without 
day; ard if he do not appear, proceſs 
ſhall iſſue until he is outlawed ; but if 
the defendant remove an indictment, 
he muſt enter ivto a recognizance 
purſuant to the 5, Will. & Mary, c. 2. 
Reg. v. Bowles, 246 


53. ln indiaments and informations, 
neither the proſecutor nor the de- 
ſeadant can pray à tales winhout a 
warrant from the attorney- general, 
Reg. v. Bowles, 4 ib. 


54. An indictment for not repairing © a 
common bricge ſituated in a certain 
* common fos:-pats,”” is gpod, with. 
out ſtating that it was in the 4ing's 
bighway, Reg. v. Saintif, 255 


55, The proceſs on indictments origi- 
> pally commenced in the court of king's 
beach muſt be returnable on a day cer- 
tain, but if removed from an interior 
court, On a common day, Reg. v. 
Tuichin, Bot 268 


56. To perſuades an apprentice to em- 
bezzle bis maſter's goods, is an in- 
didtable offence, but the indictment 
muſt poſitively aver that he did take 
away the pgeods in confequence of 
ſuch perſuaſion, R-g. v. Come 

2283 


57. If two men, under the falſe pretence 
of being, the one a roter, the other a 
seine merchant, exchange a+ liquor 
which they affirm to be New Liſbon 
<iue with a hatter for Fats, whereas 
in truth the liquor was to their know- 
I:dge only a mixture of Hale beer and 
wV1aegar, it is an indiftable offence, 
Reg.. v. Maccarty, 302 


58. Precedent cf the indictment for the 
above cſtence, 301 


59. If a collector of public taxes aſſeſs 
and rate ſome perſons too high, and 
omit to tax others, and yet levy the 
tax upon them, and put the money 
into his own ket, it is an in- 
dictable offence, Reg. v. Birch, 300 


60. An inditment ſor not repairing a 
county bridge, may, on ſuggeſting 
t 
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that the whole county is intereſted, 
be tried in the next adjoining county, 
Reg. v. Wills, 307 


$1. An indictment, that A. being a com- 
mon cheat, went to the wife of B. and 
obtained certain ſums of money from 
her on pretence that he had ſold part 
of a ſhip to him, is too general, Reg. 
v. Hamnon, 311 


INFORMATION. 


3. An information on the ſtatute 4. & 5. 
Will. & Mary, c. 11. for killing game, 
muſt ſhew that the defendant 1s not 
qualified, Reg. v. George, 40 


2. If a yrouy farrender to an informa- 
tion for a miſdemeanor, he may, on 
renewing his recognizance, have fine 
to plead ; but if he is brought in on a 
capias, he muſt plead inftanter, Reg, 
v. T utchin, 165 

. If a perſon be bound to appear in the 
b curred king's bench on . frft day 
of a Term, to anſwer all matters al- 
ledged againſt him, and the attorney- 
general file an information againſt him 
on the ſame day, he ſhall have an in- 
parlance until the enſuing Term, Reg. 
d. Rawlins, 243 


4+. In an 1NFORMATION ex officio, or 
other proceeding originally com- 
menced in the court of king's bench, 
the wenire, diſtringas, and other pro- 
ceſs, though ſued out into a different 
county than that in which the court 
ſits, muſt be returnable at a day cer- 
tain; but in 1NDICTMENTS or other 
proceedings commenced in other 
courts, and removed into the king's 
bench by certiorari, the proceſs muſt 
be returnable on a common day, Reg. 
v. Tutchin, 268 


5. In an information filed ex officio, if 
the wenire facias be returnable on Mon- 
day after three weeks of St. Michael, 
and the di/tringas awarded on the roll 
with a i prius on Saturday after the 
morrow of All Sculs, but the diftringas 
through miſtake be zefed the day after 
the return of the venire facias, it is a 
diſcontinuance of proceſs ; but although, 
being a criminal caſe, it is not within 


the fatutes of TFeofails, yet it may, 
after verdict, be ame nded at common 
law, Reg. Vs Tatchin, 209 | 


 INFORMER. 
When a ftatute gives a penalty to che 


king and to the informer, and the in- 
ſormer does not ſue within the year, 
the king may ſue for the whole pe- 
nalty at any time within 72wo years, 
Reg. V. Franklin, ; | 220 


INJUNCTION. 


If an atto and other com · 
bine to deliver a declaration in eject- 
ment to a perſon planted on the pre- 
2 _ the purpoſe of falſely repre- 
enting the tenant in po//e/fion, an 
an afhdavit of fuck © * — 
judgment againſt the caſual gjefor, and 
ſo get into fraudulent , the 
Court will grant a rule Er the parties 
to ſhew cauſe why an attachment 
ſnould not iſſue; but they will not 
make it part of the rule that they 
ſhall not move for an injund&ion in 

_ Chancery, Helderftaffe v. Saunders, 16 


INNKEEPER. 


An action brought againſt an innkeeper 
for not ſafely keeping a gelding, 223 


INQUISITION. 


1. An inquiſition of forcible entry into 
a copyhold eſtate muſt alledge that it 
was demiſed and demiſable at the will 
of the lord, Cooper's Caſe, 90 


2. The caption of an inquiſition of for- 
cible entry upon the ſtatute 3. Hen. 6. 
c. 9. ſlating it to be by jurors 

Fworn and charged upon their oath, c.“ 
is good, although the words ** zo in- 
quire for the body of the county,” be 
omitted, Reg. v. Marton, 95 

3. If a traverſe be tendered to an inqui- 
ſition of forcible entry, reſtitution 
not be granted, Azonymous 115 


4. An inquiſition for a riot need not ſpe- 
cially purſue the words of the ſtatute 
n 13 Hen. 
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23. Hen. 4. c. 7. but may conclude 


generally contra formam flatuti, Reg. 
„ Pugh. 140 


INQUIRY. 


1. On a writ of inquiry of damages, the 

defendant has no day in bank ; but the 

laintiff has a day by the practice of 
Bar bench, Staple v. Herden, 


2. A writ of inquiry cannot be quaſned 
until it be returned and filed, but be- 
fore the return it may be ſuperſeded, 
quia improvide emana vit, Auen⁰νν⁰νν, 


4 

3. An exception cannot be taken to 4 
- Juror on a writ of inquiry, 43 
A writ of inquiry may be executed on 
* day it is made returnable, Breugh 
v. Perkins, 81 
5. Convenient notice muſt be given of 
executing an inquiry, WHilam v. 
Fack/en, 149 
6. Where a Term's notice of trial is ne- 
ceſſary, there muſt, at the ſame diſ- 
tance of time, be the like notice of 
executing a writ of inquiry, Papton 
D. Burdus, 140 notis 
7. A writ of inquiry returnable on a 
Sunday is void, Harvey v. Broad, 148 
8. If a writ of inquiry be returnable 
tres Trinitatis, and the return-day hap- 

pen to be Sunday, it is bad, and can- 
not be executed on the Monday ; and 
the Court will take notice of it, al- 
though it is not aſſigned for error on 
the record, Harvey v. Bread, 196 
9. Same point, Davy v. Salter, 251 
10. A miſpriſion of the clerk in a writ 
of inquiry in the court of common 


may be amended in the court of 
ing's bench, Michel v. Waldron, 306 


INTEREST. 


1. A bill of exchange bears intereſt from 


tho time it is demanded in payment, 
Anonymous, 138 
2. In debt on a fingle bill, the jury may 
give the amount of the intereſt due 
upon it, in their eſtimation of the da- 
mages, Oftorne v. Hofier, 167 


3+ If a bond be for 400l. conditioned to 
pay zcol. at ſuch a day without men. 
tion of intereſt, and the bond he not 
paid, it ſhall bear intereſt, Anonymous 

; 184 


ISSUE, 


1. In treſpaſs for throwing down rails 
and entering a wharf, if the defendant 
plead that 4. was poſſeſſed of the 
wharf under a leaſe then unexpired, 
and had a way from thence over the 
locus in quo, and underlet the ſame to 
the defendant, with all ways, &c. ne- 
ceflary to the enjoying of the fame, 
and that he the detendant had no other 
way to the terminus ad guem, the al. 
_— that the defendant had 20 
other way, Cc. is ſurpliſage, and an 
iſſue taken thereon is an immaterial 
iſſue, Staple Vs Heydon, 1 
2. If an immaterial iſſue be joined, the 


Court may award @ repleader, Staple 
. Heyden, | 7 


JUD GMENT. 


1. Judgment in awarding a repleader is 
general gzdd tes replacitant,” 
without any ſpecial direQion from what 
point of the pleading the repleading 
ſhall commence, Staple v. Heydon, 3 


2. In an action of debt, if the defend- 
ant plead in abatement of the writ, and, 
on an imparlance, the plaintiff make 
default by not appearing at the die- 
datus, final judgment ſhall be given 
on the default, Staple v. Hoden, 5 


3. So in debt on bond, if the defendant 
plead à releaſe, and, after demurrer, 
a default be made, final judgment ſhall 
be given, ib, 


4. If two ſeveral treſpaſſes be alledged 
in a declaration, and the defendant 
plead a bad plea to one of them, and 
a good plea to the other, and the 
laintiff demurs to the bad plea, and 
joins iſſue on the good one, and then 
the defendant makes default at the 
day of ai, prius, on which a writ of 
inquiry is 1fiued, and contingent da- 
mages aſſeſſed on the demurrer ; pure, 
Whether 
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Whether judgment ſhall be given up- 
on the demurrer or upon the default ? 
Staple v. Heydon, 

g. If the party come in upon proceſs in 
a perſonal action, or upon a cepz cor- 

pus, or upon the exigent, and a day is 
given by conſent, no judgment can be 

iven on a default made at ſuch day; 
Ko if ſuch a default be made after a 
declaration delivered, it is peremptory, 
and final judgment ſhall be given, by 
HoLT, Chief Juſtice, Staple v. H:ydon, 
8 


wa 


6. Judgment may be piven againſt a 
man, although it appear upon the pro- 
ceedings that he is our of court ; but 
it cannot in ſuch caſe be given for him, 
by Hot T, Chief Fuftice, to 


7. If a defendant cogſeſ a treſpaſs, and 
avoid it by pleading matter in juſti- 
fication, which, if well pleaded in 
form, would have been a good bar to 

the aftion, judgment ſhall not be 
given againſt him on the conſeſton, 

Staple V. Heydon, ib. 


8. But on the contrary, as where, in an 
action of ſlander for calling the plain- 
tiff * @ thief,” the defendant in juſti- 
fication ſays that the plaintiff ©* re- 

- ceived a thief,” and pleads it, judg- 

ment ſhall be given on the conjeion ; 
for the receiving of a thief could not, 

if well pleaded, have juftified the call- 
ing him © a thig, and fo could not 
bar the action, | ib. 

9. In treſpaſs againſt two for taking a 
gun, if one juſtify the taking in his 
own defence, and the other plead 
not guilty,” and is found guilty, and 
the other iſſue is found for the de- 
fendant, judgment may be given upon 
the verdict on the general iſſue ; for 
the verdict on the /pecial ine, though 
found againſt the plaintiff, does not 
totally deſtroy his action, Marlar v. 
Aloe. cited . 16. 


10. But in treſpaſs againſt two for tak- 
ing goods, if one plead the general 
iſſue, and is found guilty, and the 
other juſtify the taking by gift, and 
this ſpecial plea is found to be true, 
judgment cannot be given on the ver- 
did againſt che An who pleaded 


the general iſſue, becauſe the verdlct 
on the other defendant's ſpecial plea 
totally deſtroyed the plaintiff's action, 
Staple v. Heyden, 10 


11. On a demurrer to a juſtilication in 
treſpaſs and conditional damages taken, 
if entire damages be aſſeſſed, and any 
of the treſpaſſes are ill laid, the judg · 
ment ſhall be arreſted as to the whole, 
Jeſe v. Milla, 14 


12. If a declaration be delivered of Hi- 
lary Term, and rules of pleading given, 
and the defendant do not — efore 
the in- day of Euter Term, the plain- 
tiff may ſign judgment for want of a 
plea ; but if the plaintiff in that caſe 
has not given rules in Hilary Term, he 
muſt give them in Eafter Term, before 
he can ſign judgment, Anonymous, 22 

13. If an attorney undertake to appear, 
and accept a declaration de bene . 
the plaintiff, on the attorney's refuſing 
to appear, cannot fign judgment for 
want of a plea, Wigg v. Rook, . 86 


14. If a releaſe be pleaded, and the 


plaintiff crave oyer of it, and the de- 


fendant will not grant it, the plaintiff 
may ſign judgment for want of a plea, 


Anonymous, 123 


15. If a plaintiff recover againſt an ad- 
miniſtrator, and die, his executor may 
maintain debt on the judgment, upon 
a ſuggeſtion of a devaHavit by the de- 
fendant in the life-time of the teſtator, 
Berwick v. Andrews, | 126 


16. Judgment ſhall be arreſted, if words 
not actionable are joined with words 
that are actionable, and entire damages 
giren, Graves v. Blanchett, 148 


17. Judgment in ſcire facias againſt bail, 
3 the int _ E — his da- 
* mages ſuſtained by cccaſion of the 
« delay of execution,“ is erroneous ; 
for the Court cannot award damages, 
but only cots of ſuit, Fanſbaw v. Mor- 


riſon, 157 


18. If judgment be given in any Term, 
it may be entered upon the roll as of 
the ſame Term in which it was given 
at any time after, Hodges v. Templar, 

191 
19. In 


— —— —— —— — 
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19. In what caſes judgment ſhall or 
fhall not be given when the Judges of 
the court are equally divided in opi- 
nion, Walmſl:y v. Rufjell, 203, 204 
20. After a rule to ſign judgment» 
there ought to be dur days excluſive 
of the day on which the rule is made, 
and the judgment fiigned, Reignots wv. 

T ipping, 241 
21. In debt on a judgment for damages 
and coſts above ten pounds, the 40 
fſendant may be held to ſpecial bail, 
although the original ation was for 
a ſum under ten pounds, Lew?s v. 
Pettle, 268 notis 
22. If judgment be fgned under an 
- zgrecment to ſtay execution for a 
ar, execution may, after the year, 
taken out without . Facias, 

but not if the ſtay be only for three 
months, and the execution hindered 
by injunction, Booth v. Booth, 288 


JOINT-TENANT. 


1. The poſſeſſion of one joint-tenant is 
the poſſeſſion of another, Ford v. Grey, 
a 44 
2. If there be two joint-tenants in fee, 
and one of them levy a fine of the 
whole, this docs not amount to an 
. exftzr of his companion, but it is a 
feverance of the jointure, although he 
be in of the old uſe again, Ferd v. 
Grey, 45 


3.3 8 bh 
1. In treſpaſs for making replevin after 


notice of a claim of property, the no- 
tice only is in ue, Leonard . Stacey, 

| os 

z. Eevanty et couckancy may be tried in 
an ifoe, > 


JURISDICTIAN, 


1. In all pleas. that ouſt a court of juriſ- 
diction, whether ſopertor or inferior, 
tac re mult be an oath in that very court 
of the truth of the plea, Sparks v. 
Wed, 146 

2. In an action on the caſe in an inferior 
court for negligemly keeping the 
plaintiff's horſe, whereby he was taken 


out of the defendant's ſtable, and im. 
moderately rode, it is not neceſſary to 
aver that the immoderate riding was 
within the juriſdiction, for the breach 
of the contract 1s the gi of the action, 
Stanyon v. Dacre, 224 
3. But in an aſumpft in an inferior 
court for money had and received, the 
declaration mult not only alledge that 
the defendant promiſed to pay, but that 
the money was bad and received within 
the Jariſaiction of the court, Trever v. 
I 224 tit 


1 n . 


A juror cannot be excepted to on a writ 
ot enquiry, 43 


"JUSTICES. 


1. Juſtices of the peace cannot delegate 
their authority; and therefore an in- 
ditment for not producing pariſh- 
books of rates before certain juſtices 
appointed by the reſt to examine and 
make order thercon, will not lie, Reg. 
v. Gliz, | 87 

2. An order of filiation made on the 
examination of cne juftice is bad, al- 
though ws zuftices make the adjudi- 
cation; for the examination is a jud:- 


cial ad, and both mu be preſent, 
Reg. V. We, 15 180 
3- Inſtances in which the concurrence 
ot two juſtices is neceſſary, 180 noti; 


JUSTIFICATION. 


A ſpecial jufification muſt be of matter 
Gi fad, and not of record, Anonymous, 


40 


K. 


KNIGHT. 


1. A plea in abatement that the plaintif 
had received the order of 4nighthod 
1s good, Lett v. Mills, 106 


2. Ihe word © miles” means a Jg 
- batchelor, 76. 
4 | L Ar 


** 
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L. 


LABOURER'SS. 


Whetherthe ſtatute of Labourers extends 
to garden-work, 204 


LANDLORD axv TENANT. 


1. If a-houſe originally entire be divided 
into ſeveral apartments, with an outer 
door to each apartment, and no com- 
munication with each other, the ſeve- 
ral apartments ſhall be rated as diſ- 
tint manſion- houſes; but if the owner 
live therein, all the untenanted apart- 
ments ſhall be conſidered as parts of 
his houſe, Tracy v. Talbot, 214 


2. In what caſe warning is necefiary to 
be Lr by a landlord to his tenant, 
Dod v. Monger, 215 


3. If a landlord make a diſtreſs for rent, 


he muſt remove the goods within the 


time mentioned in the ſtatutz, Dod wv. 
Mon ger, 216 


4. By 11. Geo. 2. c. 19. a landlord, 
after making a diſtreſs for rent, ſhall 
not be conſidered as a treſpaſſer ab 
initio for any ſubſequent irregularity ; 
but the diſtreſs ſhall be good, and the 
party recover damages tor the ſpecial 
injury he receives, 216 notis 


x. If a perſon pretending to have title 
to land give fecurity to the tenants to 
ſave them harmleſs upon paying him 
the rent, and afterwards another re- 
cover in ejectment againſt them, they 
have no remedy upon the ſecurity 
until recovery of meine profits, Anusc- 
nymcus, 222 


6. The king cannot be a tenant at will. 
248 
L BASE. S. 


1. Before the 8. and g. Will. 3. c. 27. 
and 27. Geo. 2. c. 17. a leaſe of the 
office of the marſhal of the priſon of 
the court of King's bench for a certain 
number of years, determinable on the 
death of the leſſee, was good, Sutton 


Caſe, 57 


2. If a bichop make a leaſe for twenty- 
one years, and the leſſee create a 
thereupon, and on the death of the 
leſſor his ſucceſſor voluntarily renews 
the leaſe, equity will ſubje& the ſe- 
cond leaſe to the former truſt, Meme- 


randum, ib. 


E H 3 
What ſhall be conſidered leather, 166 


LEVANT Er COUCHANT. 


1. A preſcription for common for cat- 
tle levant et couchant on a cottage is 
good, Emerton v. Selby, 115 


2. Levancy et ccuchanq may be tried 
in an iſſue; and the proof that cattle 
were foddered in the home i3 . 
ſufficient, ib, 


LIBERUM TENEMENTUM. 


In what caſe the defendant may plead 
liberum . tenementum to an action of 
treſpaſs, Elwis v. Lomb, 117 


LI CENCE 


1. If the law give a man à licence for 
the doing a thing, and an action of 
treſpaſs is brought, the licence muſt. 

be ſpecially ple: ded, for it cannot be 
given in evidence on the general 
iſſue, Everard v. Stacey, 69 


2. Therefore if a maſter bring an action 
of covenant againſt his apprentice for 
leaving his ſervice at ſuch a time, 
and the apprentice left the ſervice 
with his maſter's leave, this licence 
muſt be pleaded by way of juitifi- 
cation, Anonymous, 70 

3. And the maſter in ſuch plea cannot 
give in evidence a leaving of him at 
another time than that which 1s ſtated 
in the declaration, ib. 


4. If A. licenſe B. to put trees planted 
in boxes into his garden, and A. after- 
wards ſell the garden with all his 
trees thereon, and the vendee ſuffers 
the trees to continue without moleſ- 
tation or objection, this is a renewal 
of the licence granted by 4, Oliver v. 
Vernon, * 

1 
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LIMITATIONS. 


1. By 4. Ann. c. 16. ſ. 17. © All ſuits 
« and actions in the court of admi- 
* ralcy for ſeamen's wages ſhall be 
««-commenced within fix years next 
< after the c uſe of action ariſes; but 
« if the y be a minor or feme 
« covert, infane, impriſoned, or be- 
« yond ſeas, it ſhall be within fix 
years next after attaining age, be- 
te ing diſcovert, of ſane memory, re- 
< leaſed, or returning from ſea,” 26 


notrs 
2. This ſtatute as it bars a right ſhall be 
ſtrictly conſtrued, 26 


3. But although the court of admiralty 
refuſes to receive the plea of the ſta- 
tute of Limitations to a ſuit for ſea- 
men's wages, yet if the plea be badly 
8 they ſhall not be probibited 
rom proceeding in the ſuit, Ewer 
. Fonesr, ib. 
And if a man be beyond ſea at the 
time the debt accrues, he may plead 
it by way of replication to the de- 
felis bar of the ſtatute, Zaver wv. 
Tenes, 16. 
5. Seamen's wages ariſe from the time 
the ſer vice is performed, and not from 
the time rhe. contract is made; and 
therefore though the contract be 
above fix years, if any part of zhe 
ce be within fix years, it is out of 
the ſtatute, C cer ©. Jones, ib. 
6. A new promiſe to pay an old debt, 
made after the arreſt, and before the 
filing of the bill, did not formerly 
avoid the ſtatute of Limitations, Dean 
v. Crane, 310 


7. Zut now the acknowledgment of a 
debt after the action is commenced 
will avoid the ſtatute, ea v. Foura- 
ker 7 . ' 310 notis 
$. Inſtances of the kinds of acknow- 
ledgement which will avoid the ſta- 
tute, Dear v. Carter, 310 notis 


LOND n. 


1. Quære, whether being free of the 
Waterman's Company makes a man 
a freeman of London, Barber v. Den- 


ms, w 69 


2. On an 


nett, 


eſcape out of either of TR 
COMPTERS of the city of London, the 
action muſt be in the name of both 


the ſheriffs, Anonymons, 96 
3. There is a good bye-law in the city 


of London, that no foreigner ſhall 
weigh goods imported except at the 
ancient beam of that city, Cudgen v. 
Proveft, 123 


The court of king's bench will not 


enter into the validity of a bye-law 


upon the return of a habeas corpus, 
except ic be a bye- law of the city « 
London, Cudden v. Proveft, 4 


5. A bye-law of the city of London, in- 


flicting a penalty on any perſon who 
ſhall employ a porter not a freeman 
of the Porters” Company, is void ; but 
cy —_ that none but a freeman 

o porterage work is good, 
Cudden v. Eftoick, ib. 


6. The gaol delivery of Middleſex is 


held by preſcription in the city of 
Lenden, Anonymous, | 145 


7. On a return to a habeas corpus, 


N on a caffom 4 London, the 
ourt will firſt order the return to be 
file , for the purpoſe of controverting 
the cuſtom in an action ſor a falſe re- 
turn, Faxateriq v. Balabe, 177 


A precedende may be granted to the 
mayor's court in London after the 
return of a habeas corpus (brought by 
a perſon committed for non-payment 
of a penalty under a bye-law of the 
city), has been fed in the ſuperior 
court, although the nſual practice is 
to award the procedendo without filing 
the writ, Fazaterley v. Baldie, ib. 


9. The Court will not enter into the 


validity of a bye-law upon a return to 
a habedt corpus, except in the caſe of 
the city of London, Ballard v. Ben- 


178 Act 


— 


M. 


1. A mandamus will not lie to reſtore a 


perſon to the place of clerk of a 
company in a corporation, although . 


— 
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be an office inſtituted by the charter, 8. The ex-bailiff of a town ſhall make 


for it is of a private nature ; and al- 
though the clerk has a freehold in 
ſach office, the perſon may have ar 
a/ſize, or an action on the caſe, 
White's Caſe, | 18 
2. But a mandamus will lie to reſtore 
an attorney to his office of attorney in 
an inferior court, for the office of 
attorney is neceſſary to the adminiſ- 
tration of juſtice, and is of a public 
concern, White's Caſe, ib, 
3. An alias mandamus may be made re- 
turnable immediat?, and for a con- 
tempt thereon the Court will grant 
an attachment, or they may make the 
firſt writ returnable de die in diem, or 
of a ſhort return as a week, and an 
alias in four days after, and @ pluries 
with the like ſhort return, Reg. v. 
Mayor of Thetford, 
4. A mandamus will not lie to The 
« Gunmakers* Company” to reſtore 
a member to the office of . Approver 
« of Guns,” Vaughan v. Gunmakers, 
82 


5. A mandamus will not lie to compel a 
conſtable to pay money levied by him 
under a diſtreſs and ſale, after having 
reſcinded the ſale, under an idea of its 
having been erroneous, and reſtored 
the money to the purchaſer, and the 
goods to the owner, Morley v. Stacker, 

83 

6. A mandamus lies to the fpiritual 

court to ſwear in churchwardens ; 
and it cannot be returned that the 
were not duly elected; but if there is 
matter of doubt a /pecial return may 
be made, Reg. v. Guy, 89 

7. A mandamus does not lie to overſeers 
to make a rate to reimburſe their 
predeceſſors in monies expended for 
the relief of the poor ; but if an over- 
ſeer advance his own money to the 
uſe of the poor of the pariſh, he may, 
during his continuance in office, get a 
rate for the relief of the poor, and re- 
imburſe himſelf out of the monies 
ariſing from it; and a mandamus will 
lie to compel the jaſtices to ſign and 

allow ſuch a rate, Reg. v. Pariſh of 

Litilqport, | 97 


8 1 


a return to a mandamus, Reg. v. Cli- 
theroe, 133 


g. A mandamus may be amended before 
return made, Reg. v. Clitheroe, ib. 


10. A mandamus lies to compel juſtices 
of the e to make enquiry of the 
fact of forcible entry, Anonymous, 158 


11. A copy from the crown-office of 
tha writ and return to a mandamus is 
ſuſhcient evidence againſt the party, 
on an information for a falſe return, 
Reg. v. Chapman, 152 


12. On a mandamus being granted to a 
corporation to elect 4 teaun-clert, the 
writ ought to be delivered to ThE 
MAYOR, Reg. v. Chapman, 152 


13. A return to a mandamus to elect a 
town=-clerk, that the candidates had an 
equal number of votes, is bad, Reg. 
v. Chapman, | 3. 

14. A mandamus granted jointly and 
ſeverally to all the juſtices of a town, 
to enquire of a forcible entry, on 

roof having been made that they 
d all refuſed to take any inquiſition 
on the ſubjet, Caly v. Hardy, 164 


15. A mandamus will not lie to juftices 
4 the peace, commanding them to 
- ſuffer a diſſenting miaiſter quietly to 
preach in a particular meeting-houſe, 
Peat's Caſe, 229 


16. A mandamus does not lie to juſtices 
at ſeſſions, commanding them to ſtate 

a ſpecial caſe, Pear*s Caſe, is. 
17. An argumentative return to a Han- 
damus is bad, Reg. v. Mayor of Here- 
ferd, 309 
18. A mandamus lies to juſtices of the 
peace to admit a diſſenting miniſter 
to take the oath of allegiance, and 
ſubſcribe the declaration according 
to the toleration act, in order to qua- 
lify himſelf to preach, Peat's Caſe, 

. | 310 

19. To obtain a mandamus to admit, the 
party ought to ſuggeſt whatever is 
neceſſary to intitle = to be admit- 
ted ; and if that be not done, or if it 
be done, and the fact is falſe, that 
will be a good matter to return, Pear 
Cafe ib. 
MA. 
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l MALICIOUS PROSECUTION. - 
1. An action for a malicious proſecution 

will not lie, if there was a probable 

caſe of proſecution ; for to ſupport 

ſuch an action, there muſt be red 

malice, and without any colour of cauſe, 


Anonymoxs. 25 

2. An action for a malicious proſecution 
will not lie, if there was probable cauſe 
for the proſecution, Anonymous, 73 
3. An action for a malicious proſecution 
will not lie for bringing a civil adion, 
although the plaintiff has no grounds 
for it, Sawil v. Roberts, 73 motis 

4+ An action for a malicious profecutiun 
will lie for holding to bail for a greater 
ſam than is due, Daw v. Swain, 73 
| no/ts 


8. An action for a malicious proſecution 
will lie for ſuing in.a good cauſe of 
action in a court that has not original 
juriſdiction, {tweed wv. Monger, 73 
notis 

6. To maintain this action, the plaintiff 
muſt ſhew both malice and want of 


| probable cauſe ; but malice may be in - 


ferred from the want of probable cauſe, 
Jabaſten v. Sutton, 73 notts 


7. Same point, Johnfon v. Bronte, 
: 21 


8. If a declaration for a malicious proſe- 


cution charge three perſons, one of 
whom was the jultice of the peace,with 
a ccnſpiracy illegally to arreſt and im- 
iſon the plainuff, the conſdiracy may 
collected by the jury from the cir- 
cumſtances of the cate ; but if it appear 
that the juſtice of the peace was per- 
ſuaded by the others that it was not a 
bailable offence, and that from igno- 
rance of the law, and not from malice 

| Na art, he committed the plaintiff, 
ought to be found not guilty, 
Muriel v. Tracy, 170 
9. If a declaration for a malicious arreſt 
ſtate the warrant to be tb intent to 
«© rob,” and the charge in the warrant 
is, & with intent to rob, as he werily 
« believes,” the variance 151mmater1a!, 
Muriel v. Tracy, 169 


10. A declaration for a malicious proſe - 
cution, ſtating, that the plaintiff was 


arreſted **by pretence of a certain Mar. 
rant,“ is good, 170 
11. A declaration for a malicious proſe. 
cution, omitting to ſtate that it was 
without probable cauſe, is bad, ib, 


12. In an action ior a- malicious indidt- 
ment, if the indictment be recited 
« according to the /ubfance follow- 
„ing.“ a variance of © valni;;” 
inſtead of watrntie® is immaterial, 
Fobiflon v. Browning, 216 


13. In an action for a malicious proſecu- 
tion, the plaintiff ought to prove a c9. 
py of the indictment, and that it waz 
found by the grand juty upon the oaths 
or procurement of the deteridanrs ; but 
the names being on the back of the bill 
is of itfelf ſufficient evidence that they 


© have fworn on the bill, Jehbnftor v. 


Browning, ib, 
14. Precedent of a declaration in an 
action on the caſe for maliciouſly in- 
dicting the platatiff for barratry, Ged- 
dard v. Smith, 03-5 - BOL 
15. A declaration for maliciouſly indict- 
ing the plaintiff for barratry without 
cauſe, ſtating, that he was in die 
manner thereupon diſcharged, is not 
maintained by evidence. that he was 
diſcharged by means of a gelle preſegui 
entered by THE ATTORNEY-GENE- 
KAL; but if he had pleaded © not 
% guilty,” and the attorney-general 
had conf7ſed the plea, that would have 
maintained the declaration, Goddard 
v. Smith, 262 


MANOR. 


1. If a manor be held by the ſervice or 
tenare of repairing a bridge, and part 
of it be afterwards ſevered from the 
manor, yet the charge ordervice ſhall 
run with it, and every one of the 
alienees of ever ſo ſmall a parcel of the 
demeſnes and ſervices, is anſwerable to 
the public for the whole charge of the 
repair, Reg. v. Buccleugh, 151 


2. If a manor be holden by knight ſer- 
vice, and the lord alien part of the 
demeſnes, the alienee ſhall hold by 
knight ſer vice, | ib. 

3. If the lord of a manor grant a rent- 
charge upon the manor, and alien par 
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bf the demeſnes, the alience ſhall hold 
it ſubjeQ to the charge, 151 


4, But the lord of a manor may, on 
alienation, diſcharge the land from re- 
pairs, ib. 


5. Lands onee ſevered from a manor can 
never become part of the manor again, 
except by reputation. 16. 


MARRIAGE. 


1. Previous to the Marriage AR, the 
ſpiritual court was not prohibited from 
roceeding to d iſſolve a marriage con- 
trated per werba de preſenti, or per 
werba de futuro; for in both caſes the 
matter was matrimonial, and within 
the juriſdiction of the court j nor was 
it. neceſſary to ſhew that a diſſolution of 
the contract was the object of the ſuit, 
Collins v. Jr, 155 
2. But now by 26. Geo. 2. c. 33. ſ. 13. 
the eceleſiaſt eal court cannot compel a 
celebration of martiage by reaſun of 
any contract of matrimony per verba 
de præſenti, or per werba de futuro, 156 
notis 

3. An action on a promiſe of marriage 
may be maintained, without proving 
an expreſs promiſe on the part of the 
woman, Huttcn v. Manſel, 172 


MARSHAL. 


1, The marſhal of the king's bench pri- 
ſon- is, by intendment of law, always 
preſent in the court of king's bench, 
Ancnym ons, 16 


2. If the marſhal of the king's bench pri- 
ſon be turned out for non-2ttcndance, 
and the new-appointed mat ſnal make a 
forcible entry into the priſon, and diſ- 

fſeſs his predeceſſor, the court of 
ing's berch will not, on tien, reſtore 
the poſſeſſion, Sautton's Caſe, 91 


3. The marſhal is bound to take notice 


of commitments by the eourt of king's 
bench, Southers* Caſe, 133 


4+ If a marſhal ſuffer a priſoner to eſcape, 
and after he is out of office the party 
voluntarily ſurrender himſelf, he may 


be legally detained by the ſacceeding , 


marſhal, Grant v. Seatbers, 183 
Vor. VI. 


MARTIAL LAW. 


The martial law is not a fixed, bat a trau- 


fitory law, variable by THE GEnE- 
RAL, as occaſion and circumſtances 
require, according to tiie articles of war, 
Anonymous, 190 


MASTER AND SERVANT. 


1. If the holder of a bill of exchan 


ſend his ſervant with it to the payee for 
pay meat, and the payee give the ſer- 
vant a draft for it on his banker, but 
the banker, inſtead of paying the ſer- 
vant money, gives him a note for the 
amount, which note is not paid, the 
act of the ſervant ſhall not bind his 
maſter, for he was ſent to receive the 
money, and not the note ; and there- 
fore the maſter may recover the 
amount from the banker, as ſo much 
money had and received to his uſe, 


Ward v. Evans, 36. 


2. In what caſe a maſter may bring an 
action againſt a perſon for — his 
ſervant, Reg. v. Daniel, 182 


3. See alſo Rep. v. Collingwaad, 288 
MERCHANTS: 


t. When actions on inland bills of ex- 
change firſt began, 29 


2. The difference between foreign and 
inland bills of Exchabge, ib. 
3. Indorice brought action in che indor- 


ſer's name, 30 


4. A bill of exchange may be made be- 


tween tu o perſons, and how, ib, 


g. Acaſe concerning payment of 60l. to 
a merchant's ſervant by a bill of ex- 
change, &c. on another who had juſk 
failed before, 36 


6: A merchant's ſervant cannot accept of 
a bill of exchange, without authority to 
do it, WOE | ib. 

7. Whether ſuch a bill be payment at 
all, f ” . ib, 

8. How ſuch notes may be payment 
and on whom the proof lies, . 37 


9. Where a maſter is not bound by ſuch 


a bill taken, ib. 


10. Indebitatus afſumpfit by one - 
owner of a ſhip againſt another, IN 


Ii 11. Indebitatus 


| 
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11. Indebitatus a lies not upon a 
bill of exchange againſt the acceptor, 
129 


MIDDLESEX. 


The gaol-delivery of the county of Mid- 
dleſex is held in the city of London, by 
preſcription 3 but the commiſiion of 
eyer and terminer is executed at Hicks's 
Hall, which is in the county, Aa 
mous, 145 


MISDEME-ANOR. 


1. If a perſon ſurrender on proclamation 
to a ſecretary of ſtate, on a charge of 
miſdemeanor, the ſecretary may bind 
him to appear in the king's bench, but 
dannot oblige him to give ſureties for 
his good behaviour, Reg. v. Twichin, 

164 

2. If a perſon ſurrender to an information 
for a miſdemeanor, he may, on renew- 
ing his mo zance, have ime to plead ; 
bar if he is brought in on a capias, he 
muſt plead inffanter, Reg. v. Tutchin, 

165 

13. A ſheriff cannot admit a perſon to bail 
who 1s arreited for a mildemeanor, 
Anonymons, 179 


MISNOMER. 
1. If a man ſued by the name of Benja- 


" min plead in abatement that he was 
| bapuzed by the name of 7obn, with a 

TRAVERSE that the ſaid Jobs was 
ever known by the name of Benjamin, 
the plea 15 bad, Halden v. Holman, 
| 115 
2, It is not a good plea in abatement for 

a defendant to ſay he was baptized by 
© another name, without ſhewing that be 
was always known by it, 116 


3- If there be father and ſon of the ſame 
- Chriſtian names, a declaration againit 


the ſon in ciſlodiã mareſcballi is good, 


without diftioguiſhing him by the ad- 
dition of junzor, Lepior v. _ 
| I 


4+ If A. make a bond in the name of B. 


and is ſued by the name of B. he may 
plead miſnomer, Linch v. Hocke, 226 


5. A declaration in debt on bond, that 
the defendant became bound by the 
name of John Villars, Viſcount Purbeck, 
and Earl of Buckingham, is good ; but 
the better way is, to recite the ritles 
under an alias didus, Fillars v. Cary, 

303 

6, A miſnomer in a bail-bond, and a 
reddidit ſe variant from the firſt writ 
cannot be amended, Bernardifler's 
Cafe, 309 

7. A wife, after bail- bond given, may 
plead a mi/nomer, Lynch v. Hole, 310 


MIS-TRIAL. 


1. If an inditment for a conſpiracy 
againſt ſeveral charge the aQs of ſome 
of the defendants in the pariſh of St. 
Giles in Middleſex, and of the others 
in the pariſh of S/. Margave!'s in the 
ſame county, and a wenue be awarded 
to St. Giles only, it will be a miſ<rrial, 
for the jury ought to come from both 
pariſhes, Reg. v. Tracy, 179 


2. If a wenire facias de novo be granted 
on an inditment after a rial, the 
defendant muſt enter into a new recog- 
nizance, Reg. v. Tracey, ib. 


MONEY. 


In what caſes money may be brought in- 
to court, 11. 25. 101. 153 


N. 


NAVIGABLE RIVERS. 


1. If a perſon hold land adjoining to 2 
navigable river, every one who has 
occaſion to uſe the river has a right of 
way by the brink of the water over 
that land, or farther in if neceſſary, 
Reg. v. Clurvorth, 163 


t. Sed 
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#. Sed quere, if this right muſt not be 
founded either on fatute or on uſage ; 
for it is decided, that the public are 
not intitled, of common right, to tow on 
the banks of ancient navigable rivers, 
Ball v. Hebert, 163 it 


NEW TRIAL. 
Ste Trial, 


NISI PRIUS, 


1. All crown cauſes in the court of king”s 
bench muſt be tried at Bax, unleſs the 
attorney - general will grant a ni/ pris, 
Reg. v. Banks, 247 

2. A nifs prius granted by ſurpriſe may 
be ſuperſeded by the court of king's 
bench, Reg. v. Banks, ib. 


NOLLE PROSEQUI. 


1. The practice of the attorney · general 
. entering a solle preſegui upon an 
india ment began in the latter years of 
the reign of Charles the Second; but 
on informations, the practice has been 
frequent long antecedent to that period, 
by Hour, Chief Fuftice, 262 
2. A nolle proſequi does not diſcharge the 
crime, it only puts the defendant wwith- 
out day; and though there has never 
been any proceedings after a ce p» o- 


ſegul, yet the attorney-general may, if 


he think proper, iſſue nexv proc on the 
ſame indidt ment; but an acquittal on 
& not guilty” pleaded, ' whether by 
verdict or confeſſion, goes to the f. 
charged, and elears the defendant both 
of the indictment and the crime. al- 
ledged againſt him, Goddard v. Smith, 


NONSUIT. 


After a nonſuit in replevin, it is too late to 
object tha: the :vowry ſtates a particu» 
lar eftate, without ſhewing its commence- 

ment, or a /cifin in fee, Anonymous, 223 


NON-TENURE. 


« Non- tenure cannot be pleaded by im- 
plication, Adams v. Savage, 226 


NOTICE. 


1. In a town caaſẽ, if the defendant hve 
above forty miles from London or 
W:/tminfter there muſt be fourteen days 
notice of trial; but if he live within 
forty miles, eight days, excluſive of the 
day of notice and the day of trial, muſt 
be given, purſuant to the 14. Geo. 2. 
Ce 17. ſ. 4. Anonymous, | -18 


2. In treſpaſs for making replevin, after 
notice of a claim of property rhe notice 
only is in iſſue, Leonard v. Stacy, bg 


3. What notice ought to be given on 
executing a writ of enquiry, Williams 
v. Fackſon, . p46 
4. Where a Term's notice of trial is 
required, there muſt, at the ſame diſ- 
tance of time, be the like notice of 
executing a writ of enquiry, Peytor v. 
Burdus, 146 notrs 


5. A Term's notice of trial muſt be 


iven in all caſes where the proceed- 
ings have been delayed, except by in- 
junction out of chancery, = four 
Terms, ib; 
6. The holder of a bill of exchange muſt 
give notice within a reaſonable time, if 

it be not accepted, or if accepted, not 
paid, 148 notis 


NUISANCE. 


1. Tobring alarge ſhip of three hundred 
tons into Billizg/paie Dock, which is a 
dock only fitted to receive ſmaller veſ- 


ſels, and not free for all ſhips, is a pub- 


lic nuitance, Reg. v. Leecb, 145 


2. If a man by continually driving a cart 
along a Horſe-way render it leis con- 
venient to riders, it is a nuiſance, 

| ib, 


O. 

3 OFFICE AND OFFICER, 

1. If a man be made an offizer by act of 
parliament, and miſ-behave himfelt in 
his office, he is indict. ble for it at com- 
mon law ; and any public officer is in- 
dictable for miſbehaviour, Anonymous, 96 

Iiz 2, In 
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2. In what caſe articles may be exhibited 
at ſeſſions againſt a clerk of the peace, 


Reg. v. Barnes, 194 
3. If a perſon hold an auditor's office for 
life, and depute another to exerciſe the 
ſaid office during bis good behaviour, 

a bond given by ſuch deputy to pay 
his principal yearly, during the ſaid 
utation, 200l. and that in conſide - 
ration thereof the deputy ſhall have all 
the rents and profits of the ſaid office to 
his own: uſe, is void by 5. & 6. Edw. 6. 
c. 16. for it is a bond to pay a certain 
ſam at all events, Gade/phin w. Tudor, 
234 

4+ If a perſon be put in as deputy to an 
office, without any ſtated ſalary, he has 
no remedy but by bringing a quantum 

- aeruit againſt his principal, 235 


ORDER. 


1. If an order on which an appeal lies be 
removed by certiorar? before appeal, it 
ought not to be filed until the Court is 
info med of the matter, and then they 
will grant a precedende, notwithſtanding 
the certior ait, 


2. An order for the payment of ſo much 
money for work and labour, without 
faying in huſbandry,” is bad, Reg. 
v. Corbet, 91 

3. Same point, Reg. v. London, 204 

4. An order of ſeſſions may be vacated 
during the ſeſſions, and a ſubſequent 
order 1s a virtual repeal of a prior or- 
der to the ſame eſtect, Sr. Clem unt . 
St. Andrew's, | 287 


OVERSEERS. 


2. An order appointing overſeers muſt 
| Kate them to be ſub/kantial houſeholders, 
purſuant to the words of the 43. Eliz. 
c. 2. Rex v. St. Andrew's, 77 


2. Quære, Whether an order appointing 
overſcers for that part of a pariſh 
which lies in a particular county be 
, ib, 
3. Overſeers are not obliged to lay out 
their own money for the uſe of the pa- 
riſh, and if they do, they can only be 
re-imburſed out of the monies arifing 
from a poor's rate made during their 


— 


40 


continuance in office, Reg. v. Pari 6 
of Littleport, 97 
4. A clergymanis exempted from ſerving 
the office of overſeer, Anonymous, 140 


5. By 1. Will. & Mary, e. 18. difenting 
miniſters, and by 31. Geo. 3. c. 32. 
Roman Catholic prieſts, are, under cer- 
tain conditions, exempted from ſerving 
the office of overſeer, 140 notis 


OUTLAWRY. 


1. If there be an outlawry upon as in- 
ditment, and the outlawry is reverſed, 
the inditment ſtands good, and open 
to proceed upon, Morgan v. T omkins, 

115 

2. When outlawry is pleaded, it mu be 

under ſeal, 181 


OY E R. 


1. Formerly, all demands of oyer were 
made in open court, as they muſt now 
be in caſe of appeals : but now it is 
demanded and granted between the 
attornies, Lengville v. Thiftlewsarth, 
28 

2. Where oyer ought to be granted, the 
defendant is nut bound to plead with- 
out it, Longwille v. Thiftleworth, ib 
3. After a plea in abatement, there can- 
not be oyer of the original, 27 


4. If a plaintiff give over of a deed not 
declared on, the defendam may plead 
on it, Cook v. Remington, 237 


P. 


PALACE. 
A palace retains its privileges, alt h 
the king and his court wholly _ 
from it, .Elderton's Caſe, 74 


PARIS H. CL ERK. 


A pariſh-clerk is a temporal officer, and 
therefore not intitled to ſue in the ſpi- 


= 
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PARK. 


No perſon can have a park in a manor, 
except by grant or preſcription, Reg. 
v. Buccleugb, 151 


PARLIAME NT. 


See ACT10ON ON The Case. 


PARTNERS, 


If one of ſeveral partners receive money 
on the joint account, and giec his note 
for it, and enter his expenditures in 
the partnerſhip-books, and then the 
other partners poſſeſs themſelves of the 
books, and bring an action againſt 
him for the monies received to their 
uſe, the Court will not order the plain- 
fiffs to produce the books at the trial ; 
but the defendant may give them no- 
tice ſo to do, and thereby raiſe a pre- 
ſumption againſt them if they refuſe, 
Ward v. Apprice, 264 


PAYMENT. 


1. If the holder of a bill of exchange for 
Gol. ſend his ſervant with it to the 
payee for payment, and the payee 

ive the ſervant a draft for it on his 
— for 100l. and the banker writes 
off 6ol. from the draft, but the ſervant, 
inſtead of receiving the ſixty pounds in 
money, takes a note, for ſixty pounds 
from the banker on a merchant, who 
immediately afterwards becomes in- 
ſolvent, and refuſes to pay the note, 
the act of e ſervant ſhall not, in ſuch 
caſe, bind his maſter ; for the ſervant 
was ſent to receive the money from the 
payee of the bill, and not the note 
from the banker ; and therefore the 
maſter may recover the ſixty pounds 
from the banker as ſo much money had 
and received to his uſe from the mer- 
chant, Ward v. Evans, 36 


2. Collectors of taxes cannot compel the 
inhabitants to come before them out of 
the county to make payment thereof, 
Anonymous, 145 
3. A draft by a third perſon given by a 
vendee to a vendor in pay ment will 
not diſcharge the debt, it the drawer 1s 
not to be found, and the holder uſe due 
but ine ffectual diligence to get it paid, 
Pepley v. Aſhley, 147 


4. By 3. & 4. Anne, c. . ſ. 7. if any 


perſon accept a bill of exchange in 
ſatisfaction of a former debt, it ſhall 
be deemed complete payment, if hedo 
not take due courſe to get it paid, 

| 148 notis 


5+ What ſhall be conſidered due courſe, 


its 


PEACE. 


1. The cauſes of demanding farcaty-of the 25 


peace muſt be ſet forth in the articles, 
Dennis v. Lane, 133 


% 


2, If a gentleman vifit a young lady as 
her lover, and, on her parent's deny+ - 


ing him acceſs, he intrudes himſelf 
rudely into the houſe, follows the 
young lady on a journey taken to 
avoid him, aſſaults the perſorf under 
whoſe protection ſhe is placed, and 
threatens to force her from him, it is a 
good cauſe to demand ſurety for his 
good bebaviour ; and although rhe 


/urety muſt be demanded recently after 


the cauſe happens, and while the fear it 
occaſions exiſts, yet if the party, at 
any diſtance of time afterwards, do 


any act, though to another perſon, 


which ſhews that the c gradge 

mains, the Court will couple the laſt 
act with the antecedent cauſe of fear, 
and, on articles exhibited, grant ſurety 
of the peace,' Dennis v. Lane, 130 


The Court may require bail for ſuch 


a period of time as they ſhall think 
neceſſary for the preſervation of the 
peace, Reg. v. Bowes, 132 notig 


4. In what form a recognizance to keep 
the peace may be taken, ib, 


PENALTY. 


When a ſtatute gives a penalty to the 


king and the informer, and the informer 
does not ſue within the year, the king 
may ſue for the whole penalty at any 
time within gavo years, Reg. v. Frank- 
lin, 220 


PENSION. 


A ſpiritual perſon may ſve in the eceleſi - 
allical court for a penſion, although not 
originally grapted or confirmed by 
THE ORDINARY, Parker v.Clerk,253 


Iiz PER 
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PER NOMEN. 


A dec'aration in debt on bond, ſtatin», 
that the defendant became bound by 
the am» of Jab Villars, Viſcount Pur 
beck, and Earl of Buckinghar:, is good, 
Filiars v. Cary, 303 


PERJURY. 


If an indiAment for perjury, in re- 
citing the record of the trial, ſtate a 
fact as happening between A. B. and 
C. and it appears x, the record pro- 
duced in evidence, that the ſact hap- 
pened between 4. and B. only, the 
variance is fatal, Reg. v. Carter, 168 
2. Barney" for Barnap,” and ** ori- 
© ati inſtead of ©* orientali,” are 
fatal variances betu een an indictment 
for perjury and the record of the 
trial, Reg. v. Carter, ib. 
3. In perjury, if ihe record of the trial 
be not entered up, it caunot be proved 


by the minutes, ib. 
4 If there be two indi g ments againſt a 


defendant for perjury, ana he takes 


the records down to trial, he may bring 


G& which of them he pleaſes firft ; but 
the attorney-penzral may enter a 
molle praſe gui, and to force him to bring 
on the other, Reg. v. Carter, 10. 


PHV SIC. 


An apothecary viſiting a p>tient, judgin 
of his diſeate, and 22 gin —— 
for 113 cure, is not a pa,: of pbyſfc 
contrary to the 14. & ig. Hen. 8. c. 5. 
roviced he only charge for the 


medicin:s, The College v. Rolfe, 44 


PLEADING. 


1. In treſpaſs for throwing down rails 
and euteriog a wharf, if the delendant 
pl-ad that 4. was poſielſed of rhe 
ha cader a leaic then unexpired, 
and had @ «yay from thence over the 
lecut in quo, and unde: let the ſame to 
the detendant wi-h al aways, Oc. ne- 
ceſſary to the enjoying of the ſame, 
and that he the cetendant had no other 
way to the terminus ad guem, the alle- 


gatigu “ that jug dcicndant had no 


other way” is ſurpluſage z and an 
fue taken thereon is an unmaterial 


iſſue, Sraple v. Heyclon, 1 
2. If a right of away be claimed by se- 


ceſſity, the oppoſite party may plead 
that the claimant has anber way than 
that which he claims; but ſuch a plea 
is not good where the right of way is 
claimcd by grant or preſcription, Staple 
v. Heydon, 4 


3. Where a particular Hate is pleaded, 


the plea muſt ſhew a ſeiſin in fee, 
Staple v. Heydon, | 16. 


4. A repleader ſhall not be granted after 


a demurrer, 16. 


5. If one of two defendants demur, and 


the other plead to iſſue, and a wenire 


| facias go to try the iſſue and inquire 


of contingent damages, and before 
the day of ai prius, the plaimiff gives 
the defendant who demurred a reheſe; 


22. Can this releaſe be pl-aded at the 


day of trial puis darrein continuance, 
or be taken advantage of at the day in 
bank, g 


6. In an action of ſlander, for calling 


the plaintiff “4 tief,“ the defendant 
cannot plead in juſtification, that the 
plaintiff ©* received @ thief,” Staple v. 
Heyaon, | 1a 


7. An iadictment againſt a common /cold, 


muſt expreſsly charge the defendant 
with being a common cold; for theſe 
are in this caſe words of art, and can- 
not be ſupplied by any epithets tanta- 
mount, as cemmen flanderer, c. Reg. 
v. Foxby, 11 


8. In treſpaſs for tab ing“ two cows and 
_ *« alſo a load of wheat, the goods of 


« the plaiotiſt,“ the words ** the good; 
« of the plain, ſhall refer only io 
the wwheet, ard therefore the dec ara - 
tion is ill as to the corve, inaſmuch as 
they ate not laid to be the goods of the 
plaintiff, 7% wv. Mills, 15 


g. A declaration in an action on the 


caſe for diſturbance of common, ſta- 
ting that the plaintiF was /-i/ed of 
lands parcel of ſueh a manor, and that 
he held them by copy of court roll, as 
a cullomary tenant according to {be 


caſtem ot the ſaid manor, and that — 
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had in reſpect thereof a right 4 common 
by cuſtom on ſuch a parcel of the ma- 
nor, is bad on demurrer for not al- 
ledging that the lands were held at 
the will of rhe lord, but it is good af- 
ter verdict, for as the lands are alledged 
to be parcel of the manor, they ſhall 
then be intended copybold, Crowder v. 
Oldfield, | 


mages is good upon the preſſion againit 
a wrong deer, without ſtating further 
title, 21 


31, If a perſon be beyond ſea at the 


time a debt accrues to him, and, on 


action brought to recoverit, the defen- 
dant pleads the ſtatute of Limitations, 
he may reply to this bar, that he was 
beyond ſea at the time the debt ac- 
crued, and ſhew that the action was 
brought within fix years after his re- 
turn, wer v. Jones, 


12. If to a libel in the court of admi- 
ralty, the ſtatute of Limitations be 
pleade d, that ir appears by the libel that 
the ſuit was fix years after the cauſe of 
ation aroſe, it is bad, Ewer v. * 

1 * 

13- In an action of nE AND car, if 
the defendant plead in abatement, that 
the robber was taken, and on demurrer 

a re/pondeas oufter be awarded, the de- 
fendant cannot pray oyer of the writ, 
although in the ſame 'Term ; for after 

a plea iz abatement, there cannot be 
eyer of the original, Longuijle v. Hun- 
dred of T hiflleworth, 28 


14. Where a plaintiff ſues an execution, 
the defendant may plead @ tender and 
tout tems pres, but he cannot pay money 
into court to have it ſtruck out of the 
declaration, 29 


15, If an indictment charge the defend - 
ant with having falſely arreſted the 
plaintiff by virtue of a certain war- 
rant, and thereby extorted divers ſums 
of money from him, he the defend. 
« ant well knowing the ſaid warrant 
« to be forged und counterfeited;“ 

ure, Whether the allegation of the 
orgery is ſtated as a de/cription of the 
offence, or only in aggravatien of it, 
Reg. V. Tracy, 5 3 1 


19 
10. A declaration in an action for da- 


26 


16. If a declaration be of Michazelmas 
Term generally, and the ſact laid is on 
the fifteenth of November in the ſame 
year, it is bad, for as the declaration 
relates to the firſt day of the Term, it 
appears that the action was com- 
menced before the cauſe of action 
aroſe; but if, on examination by re- 
ference to THE MASTER, it ſhall ap- 
pear that the declaration was in truth 
filed after the fifteenth of Newember, 
as if the bail was filed, or the 6:ll o 
Middie/ex taken out after that day, it 
ſhall be ſet right by the Court, al- 
though it could not be amended by 
any of the ſtatutes of Feofails; for if 
bail was filed ſubſequent to the fif- 
teenth, it would well warrant a sPe- 
CIAL MEMORANDUM of the day on 
which the declaration was really filed, 
as none are in the cuſtody of the marſhal 
until bail is filed, Wiat gui tam v. 
Aland, 33 


17. Treſpaſs for breaking the plaintiff's 
claſe, treading his graſs, and hunting 
and killing his * with a conti- 
zuando of the ſaid treſpaſs, as to all the 

articulars, on divers days and times, 
rom ſuch a time to ſuch a time, is 


good, Monchion v. Afpley, 38 


18. But treſpaſs for cutting a tree or 
killing ſo many rabbits on a particular 
day, or entering a rick yard and 
taking ſo many loads of hay on a par- 
ticular day, laid with a continuando, is 
bad, 49 


19. If an oufer be laid in the declara- 
tion, a re-entry mult alſo be laid, in 
order to recover the e profits; but 
if there be an entry, it may be laid 
with a continuande, if it will bear one, 
and the plaintiffs may recover damages 
for the entry and the n profits « by 
HoLT, Chief Fuftice, 40 


20. A ſpecial juſtifcation muſt be of 
matter of fa? and not of record; for 
matter of record muſt be pleaded even 
by an officer, Anonymous, 1 


21. If a record of the court of king's 
bench be pleaded, aul tiel record” is 
a compleat iſſue, Anonymous, ib, 


22. Pleas in bar need only be certain to 
a common intent, Claxton v. Bay, 58 
114 23. A 
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23. A profert is not neceſſary in plead- 
ing à writing, although it was under 
ſeal, unleſs it was delivered as @ gee, 
Claxton v. Bay, 58 


24. If the law give a man à licence for 
the doing a thing, and ag action of 
treſpaſs is brought, the hcence muſt 
be pleaded, for it cannot be given in 
evidence on the general iſſu*, Leon=rd 
VU. Stacey. 


25. Therefore in an action of covenant 
by a maſter againſt bis apprentice for 
leaving his ſervice, if the abſence was 
with the maſter's permiſſion, -h lea ve 
muſt be pleaded in juſtification, Ana- 
D, . 70 


26. Im treſpaſs for breaking and entering 
the plaintiff's houſe, and carrying away 
his goods, A PLEA of net guilty as to 
the breaking, and a JUSTIFICATION 
by virtue of proceſs from an inferior 
court as to the entering, without ſaying 
any thing as to the carrying away, is 


bad, Brig, v. Cellingfon, 176. 


27. A juſtifſc ation by vittue of proceſs 
melt alledge that the proceſs was de- 
livered to the rb xl ca Brigs 

Collin ſen, | ib. 

28. When a ſheriff juſtifies creſpaſs un- 
der a writ, he myit ſhew that the wric 
was returned, Brigs v. Callingſen, 71 


29. Quere, In an action for an eſcape 
from cuſtody under procels from an 
inferior court, whether it be neceſſaty 
to ſtate in the declaration by what 
authority the Court was held, M- 
chealſin v. Cawyey, "2 

30. If a plainuf ſue by the addition of 

* gentleman, and the defendant pleads in 
#batement, that he is not a gentleman, 
the plca is good after a demurrer to 

jt; for it is a confeſſion of the fact, 
Batterſby v. Marjb, 80 


31. In replevin, ** property in a franger”? 
may be pleaded either in bar or in 
abatement, Preſgrove . Saunders, $1 


32. Pleading that an award was made im- 
* plies that it waz ready to be delivered, 
Robijan v. Calw:od, * 82 


33. If a feoffment be pleaded in fatis- 
faction of a bond, the acceptance mult 


I 


be laid in the county where the feof. 
ment was made, Williams v. Farrow, 
82 

34. Pleadings in abatement on a writ of 
homine replegiando, Lord Banbury d. 
Is, | $4 
35. Pleadings in replevin of a mare 
taken in the highway damage fraſant, 
with a plea in maintenance of the de. 
claration, demurrer, joinder, jug, 
ment, writ of error, and other pro- 
ceedings thereon, Creſſe v. Bil/en, 102 


36. In replevin, if the defendant plead 
in bar, and demer to the replicatiog 
in abatement, the plaintiff, after join- 
der in demurrer, ſhall have final judy. 
ment, on the demurrer beiag over- 
ruled, Creſe v. Bil/on, is, 


37. Ia replevin, if the taking be avowed 
in another place, the frechold of the 
defendant, as damaze fra/ant, 2nd the 
plca traverſe the place in the decla- 
ration, and conclude with praying 
judgment and a return; this is a plea 
ia bar, Cree v Filſon, ib. 
38. Where matter in abatement is pleaded 
in bar, final judgment ought to be 
given, ib. 


29. In replevin, if a demurrer to a re- 
pleader to a plea in bar conclude, 
«« Wherefore as before he prays jadg- 
te ment, and that the declaration may 
« fe guaſhed,” theſe laſt words are 
ſurpluſage, ib, 
40. In repleyin, if the defendant plead 
property in bimſelfꝰ he ſhall have a 
return without cognizance, but if he 
plead ** proferty in @ firanger” he mult 
make cogmzance, Craſſe v. Biiſen, 103 
41. Matter pleaded iz bar and concluding 
in abatement, ſhall be taken in bar, is. 


42. In replevin, if the defendant avow 
at a different place to have return, he 
may plead in abatement, and traverſe 
the place laid in the declaration, 
Crofe v. Bilſon, l 15. 

43. A declaration iv an action of ſl inder 
for ſaying, „ There goes A. who is 
« one of thoſe that ſtole B.*s deer,“ 
maſt ayer that a deer was ſtolen from 
B. and that it was tame, Ogden v. 
Turner, 104 


44 Pleady 
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44- Pleadings by bill againſt an officer 
of the court of king's bench in an ac- 
tion of debt on bond, in which, after 
ozer, the defendant pleaded ** knight- 
<« hood” in diſability of the plaintiff, 
with demurrer and joinder thereon, 
Lett v. Mills, | 105 


” A wenue need not be laid in a plea 
of abatement, when pleaded in diſa- 
| bility of the plaintiff, 106 


46. A plea in abatement, that the plain- 
tiff received the order of knighthood, 
muſt alledge that he was a Auigbt at 
the time the action was brought, 16. 


7. If an attorney of the comman pleas, 
on being ſued in the king's bench, 
lead his privilege, the plea need not 
verified, nor the writ of privilege 

ſet out, 114 
48. If a traverſe be tendered to an in- 
quiſition of forcible entry, reſtitution 
ſhall not be granted, Anonymous, 115 


49. If a man lay a day in his declara- 
tion that is not materi-l, and the de- 
fendant, by his plea, make it material, 
and then the plaintiff, in bis replica- 
tion, varies from the day in the de- 
claration, it will be 4 departure ; 
otherwiſe if the day had not been 


made material by the plea, CG 


50. If a man ſued by the name of Ben- 
" jamin, plead in abatement that he was 
baptized by the name of John, with a 
TRAVERSE that the ſaid Jab was ever 
known by the name of Benjamin, the 
plea is bad, Walden v. Holman, 116 


ci. Pleadings in an action on the caſe 
for ſtopping ancient lights, Ro/exwel{ 
v. Pryor, ib. 
52. In ſuch an action it is ſufficient to 
declare that the plaintiff was 
of ſuch a meſſuage for years, and bad 
and ought to have ſuch lights, withoot 
ſtating that the meſuage and the /ights 
were ancient, Roſewell v. Pryor, ib. 


5. In treſpaſs wi et armis, for taking 


the plaintiff's goods in Dale, the de- 


fendant cannot plead in jaſtification 
generally, that the place WHERE is 
his freebold, and that the goods were 
jhere damage feaſant, luis v. Lombe, 


117 


fed 


54. If a man bring treſpaſs for taking 
his cattle in B/ach-acre on ſuch a day, 
and the defendant juſtiſy the taking at 
another place damage fea/ſant, the 

laintiff may make a novel aſſignment, 
if there were two takings, Eluis v. 
Lembe, 119 


$5. If a wife be falſely impriſoned, a de- 
claration by huſband and wife, with a 
per quod his domeſtic concerns re- 
mained undone, and concluding, to 
the damage of both, is good, Ruſſel 
v. Corn. 127 

55. If a declaration contain two counts; 
the firſt on mαuν promiſes for money 
won at play; the ſecond on an inde- 
bitatus afſumfpfit to pay the ſaid ſum 
« won at play aforeſaid,” the latter 
count is bad, Smith v. Aiery, 129 


57. A declaration in afſumpfit by an 
aſſignee ought to ſtate the promiſes as 
made to the bantrupt, unleſs an expreſs 
fremife is made to the aſſignee, Anony- 
mous, 131 

58. An aſſignee may declare in his own 
name for money had and received 
ſubſequent to the aſhgnment, Anony- 
mous, 131 

59. Archdeacons have only a prgſcripti vo 
and not a commen right to grant admi- 
niſtration; and a judgment is dong 
notabilia in the place where it is given: 
if therefore a judgment be given at 
We:flminfter, and the adminiſtrator of 
the plaintiff bring a ire facias againſt 
the 7erre-tenants of the defendant, 
ſtating, that the inteſtate died on ſuch 
a day, and that adminiſtration was 
committed to him by the archdeacon of 
Dorer; the Court will ex officio take 
notice that the adminiſtration, as to this 
judgment, is void; and the adminiſtra. 
tor ſhall take nothing by bis writ, 
Adams v. Savage, 134 


60. If an adminiſtrator bring a ſire 
faciason a judgment recovered at Ve- 
minſter, ſtating himielf ** adminiſtra- 
« tor,” and reciting, as his title to 
ſue, letters of adminiſtration granted 
by the archdeacon of Dor/et, the error 
of ſaing for bona notabilia in one dio- 
ceſe, on adminiſtration granted in an- 
other, is not cured by the terre- tenauts 
pleading to the ail, and omitting 
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to traverſe the validity of the admi- 
niſtration; nor can the words“ by the 
% archdeacon of Dort be rejected 
as ſurpluſage ; but if the plaintiff had 
only alledged generally in his decla - 
ration, that he was adminiſtrator, it 
would have been good, Adams v. Sa- 


Tage, 135 


61. To an action brought for a bill of 


exchange with ſo much for intereſt 
dae thereon, the defendant may plead 
tender and refuſal, and encore pres, and 
ſo diſcharge himſelf of the intercett, 

. 138 


62. In debt on a recognizance againſt 
bail, if the r plead 3 
* #:a5 againſt the principal,“ and the 
Plaintiſf reply © a capias, as appears 
by the record, a « £JOINDER that 
* 2 writ of error was allowed before 
* the return of the capras,” is a de- 
parture from THE PLEA, Parkins v. 


Woelafton, 139 
63. If a plaintiff ſue an executor, and 
de inteſtate after interlocutory judgment, 


and before the return of the writ of 


z#qziry, and his adminiftrator ſues a 


Fire facias on the judgment, the de- 


| cannot plcad a judgment re- 
covered in debt on bond, and that he 
has no aſſets ultra; for the ſtature 8. 
& 9. Will. 3. c. 11. does not autho- 
nine a perſonal repreſentative to make 
any other defence than his teftator or 
inteſtate might have made to the wwrit 
of inquiry, and he could not in this 
caſe have pleaded ſuch a plea on that 
writ, Smith v. Harmen, 142 


64- Pleas to the juriſdiction as well of 


inferior as of ſuperior courts muſt be 
_ verified on oath, and tendered in per- 
+ fon while the Court is fitting, Sparks 
ov. Wood, : 146 


65. In covenant, if the plaintiff declare 
on the breach of a covenant for quiet 
enjoyment, wiz. ** that the leſſor en- 

* tered and ouſted him of the pre- 
te miſes; the defendant may plead, 
* that he entered to diftrain for rent 
& atrear, ab/zue hoc that he ouſted 
© him de præmiſſit, White v. Bodinam, 

f 150 


65. In treſpaſs, matter of right mut 
be ſpecially pleaded, Dove v. Smith, 
I 
67. In covenant on an indenture of — 
prenticeſhip, the defendant cannot, 
without firſt praying oyer of the in- 
denture, plead that the covenants 
therein are performed, Foxon v. Mo/zly, 


I 
68. A plea under the ſtatute 8. & - 
Will. 3. c. 12. muſt ſhew that the 
party was inſolvent at the beginning 
of the ſeſſions, Smith v. Bartlett, 157 


69. To affumpfit in the k ing's bench the 
defendant cannot plead another action 
depending for the ſame cauſe in the 
8 common pleas, Rouen v Com- 

» ib. 


70. Io replevin, if the defendant plead 


that he was ſe ſed of the place wheres, 
and juſtify the taking damage fenſant, 
the plaintiffs may alledge that he was 
ſeiſed of a third part of the place 
WHERE, and traverſe the /ole /i of 
the defendant, Gilbert v. Parker, 158 


71. Form of declaring in debt on a re- 
cognizance againſt bail, Parkins v. 
Chatherion, 159 

2. In debt upon a ſingle bill payable 

7 with intereſt on demand, the defendant 

cannot give want of demand in evi- 


dence on un eff factum, for it muſt 


be ſpecially pleaded, OHar v. Hyſer, 
168 

73. An acquittal, if it be on a defe in 
the indictment, cannot be pleaded in 
bar to a ſecond indictment for the ſame 
offence, Reg. D. Carter, | ib. 
74. If an excommunication of the plain- 
tiff be tendered for plea in abatement, 

it myſt, — ſigned by counſel, be 
produced under ſeal, - 181 


75. If a fon borrow money for the uſe 
of his mother, and give a bond to 
pay it on demand, and the mother do 
not pay it, the obligee may declare 
on this bond againſt the obligor with- 

cout ſtating any ſpecial requeſt to the 
mother to pay the money, Hurword 
v. Turberville, | 200 

76, In debt on bond, if the defendant 

© plead that it was delivered as an e/crov 

upon 
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upon a condition not performed, and 
ſo not his deed, a concluſion to tbe 
country 1s cured by replying a different 
condition, and traverſing the condition 
ſtated in the plea, Buſheli Vs P o/more, 
217 

77. If an appeal of murder be removed 
by habeas corpus into the king's berch, 
and the appellee be admitted to bail, 
he cannot be diſcharged on appearing 
to his recognizance, and producing a 
releaſe from the proſecutor, but mult 
be arraigned upon the record, and 
then plead be reiegſe and autrefeis ac- 
guit, Culliford"s Caſe, 219 


78. The defendant may plead the award 
of a coliateral thing in ſatisſactian, with - 
out averring that the award 1s per- 
formed, Beiſſoe v. Bailey, 221 


79. In an action on the caſe in an infe- 
rior court for negligently keeping the 
laintiff's horſe, whereby he was neg- 
igently taken out of the defendant's 
ſtable and immoderately rode, t is not 
neceſſary to aver that the immoderate 
riding was within the juriſdlictian, for 
the breach of the contract is the giz 
of the action, Staryon v. Davis, 224 


80, But in at in an inferior court, 
for money had and received, the de- 
claration mutt not only alledge that 
the defendant promiſed to pay, but that 
the money was had and received within 
the juriſdiction, Trevor v. Wall, 224 

motts 

81. If a plaintiff die between the day 
of n prius and the day in 5ank, the 
fact mult be pleaded pris darrein con- 
tinuance, Fox v. Tilly, 225 


82. If A. make a bond in the name of . 
and is ſued by the name of B. he me 
plead miſnomer, Linch v. Hooke, ib. 


83. If an adminiſtrator bring a /cire fa- 
cias on a judgment by his inteſtate to 
warn the tenants, and the ſheriff re- 
turn ſeveral zerre-tenants, they cannot 
all appear and plead in abatement 
jointly, Adams v. Savage, 226 

24. If, on a ſcire facias againſt terre- 
tenants,the ſheriff return, among others, 

obn and Sarah his wife as tenants, a 


plea in abatement that C. T. is the 


tenant, is bad; for it is pleading 
* non - lenure by implication, Adams 
V, Savage, 226 


85. If a maſter give a bond to make his 
9 free of the city at the end 
of ſeven years, if requeſted, the de- 
fendant may plead to an action of debt 
on this bond, “that at the end of ſeven 
years or after he was not requeſted, 
% &c.” for he was not bound to do ir 
Except upon requeſt made at the time 
appointed for performance, Fitzhugh 
v. Dennington, 227. 259 


86. If a bond bear date at any place 
abroad, that place muſt be ſtated 1a the 
declaration, wita a wiz. at ſuch a 
place in England, Robert v. Harnage, 

228 

87. A preſcription is well pleaded by 
ſtating, “that time cut of mind ſuch = 
% a CORPORAT10N did repair the aiſle 
« of the church, ratione cujus the 
% mayor and aldermen fat there ;” 
for though the right be in the whole 
body, the enjoyment may be in a ſelect 
number, Faceb v. Dallo, 231 


88. In error on a judgment in debt, if 
the defendant plead a © releaſe of er- 
* rors,” the plaintiff cannot reply, that 
the releaſe was of errors in another in- 
dictment, and traverſe its application 
to the judgment in queſtion, Dave- 


nant v. Rafter, 236 
89. If on error on a judgment pro debits 
et damnis, A RELEASE be pleaded re- 


citing the judgment to be pro debito er 
damnis ultra mifis et cuſtagiis, the va- 
riance is not material, Dawenant v. 
Rafter, ih. 
go. In what manner a PLEA of © re. 
« leaſe of errors may conclude, Da. 
denant v. Rafter, Fi 
91. If iſſue be taken on a dilatory plea, 
it muſt pray judgment of the Court ; 
but if it —— and avoid, the con- 
cluſion muſt be in maintenance of the 
writ, Davenant v. Rafter, 237 


92. In an action of debt on bond for 
rformance of covenants, the de- 
endant, in pleading *«* covenants per- 

** formed,” mult ſhery the original in- 
denture 
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denture from the counterpart, Coot v. 


Rempngton, 237 
93. If the plaintiff give erer of a deed 
not declared on, the detendant may 
plead on it, Cook v. Remington, 16. 


9. To an aftion of afault and battery 
A PLEA cf © not guilty within fix 
„% years” is bad on a general de- 
marrer ; for 21. Jac. 1. c. 16. limits 
ſuch actions to four years, Blackmore 
v. Tidderley, 240 

95. In debt by an adminiſtrator againſt 
an heir upon a bond of his anceſtor, 
it need not de ſhewn in the dzclara- 
tion, in what way the defendant 1s heir 
to the obligor, Denbam v. Stevenson, 

241 

96. An adminiſtrator, in an adion 55 
debt on bond againit an heir, may de- 
clare generally that adminiſtration 
was in due manner committed to him 
by ſuch a peculiar, without ſhewing 
the right of the peculiar to grant ad- 
miniſtration, Denham v. Stevenſon, 242 


If a plaintiff declare as a cert in 
"court, and the defendant picail that he 
is an atterney, traverſing that he is a 

\ clerk in court, the plaintiſf may re- 
ply that he is a clerk in court as ap- 
pears by the record, without deſiring 
x to be brought in, Coctreft . Smith, 

LEE ; 253 

A declaration ſtating a premiſe by 
the defendant to pay ſo mucn money 
in contideration of the plaintiit's buy - 
mg as large a quantity of Prunes as be 
 foould be able to preeare,- is good, al- 
though it do not aver that the quan- 
tity ſtated to have been bouglit was as 
la:ge a quant'ty as he was abl- to 
procure, Scriinhaw v. Weſtty, 303 
In debt an band for tœyl. if the de · 
fendant, on 927, plead that he was ig - 
Ccbred to the piaiatilf in 921. 5s. gd. 
and chat the bond waz given by way 
of corrupt agreement to forvear that 
ſum for a year, the plaintiff may re- 
ply that it was for a true and ju debt, 
and traverie the corrupt agreement, 
w.thout meu ing how much the juſt 
ebt was, Villar v. Cary, 303 
100. A declaration in debt on bond, 
chat the deſendant became bound by 


the name of Jobn Fillars, Viſ.ount Pur. 
beck, and Earl of Buckingham, is good; 
but the better way is to put the titles 
under an alias dictus, Villars v. Cary, 
| 393 
tor, A declaration in debt on bond to 
his damage of col. concluling d 

2 petit guiicium et damna, St c. is good On 
a ſpecial demurrer, lars v. Cary, 
ib. 

102. In debt by an adminiftrator durante 
achſentid, it mult be hewn that the exę- 
cutor was abſent bezond the fea, Slater 
v. May, 394 
103. On a ſcire facias apgainft bail, and 
« no capias againſt the principal“ 
pleaded; A REPLICATION ſhewing 

a capias ſued out after the year and a 
day from the giving of the judgment, 

is good, although no /cire facias ap- 
pear, Cheobulcy v. Veal, 304, 305 


104. There are two ways of pleading 
privilege ; 1ſt, with a profert of the 
writ; and, 2zdly, as a matter of fact, 
Phips v. Jackſon, | 305 


105. In what manner an immemarial cu/- 
tem muſt be pleaded, Phips v. Fack- 
fon, 306 

106. A declaration in debt on bond, that 
on fuch a day the d-tendant became 
indebted to the plaintiff per /criptum 
fuum obiigatorium, is ſufficient, without 
ſhewing be date of the bond, or that 
it was feed ard delivered, N cadcoct v. 


Morgan, ib. 


107. A plaiat in delt on bond, . 4. com- 


*« plains of g. Sc. of a plea that he 
render to him col. of lawful money, 
* Kc.“ without ſaying “which he 
* owes to him and unjuſtly detains, 
* Kc.“ is bad, I cadcoct v. Ilergan, 


16. 

10S, If a feme covert be arreſted by a 
wrong name, and give a bail bond, 
yet ihe may plead i/nomer ;; for her 
bond being that of a /eme covert, the 
may plead zen ef? fatum to it; there- 
fore it will net eſtop her, Linch u. 
Hcate, 311 


109. In an act on on the caſe by a leſſee 
lor years againſt the on ner of the ad- 
joining houte, for nut repairing 2 


pas * 


A TABLE OF PRINCIPAL MATTERS. = 


party-wall, by which the plaintiff's 
houſe was damazed, it is not neceflary 
to ſtate that he was bound by preſcrip- 
tion to repair the wall; it is ſufficient 
to declare, that he was peel of a 
meſſuage for a certain number of 
vears, and that the defendant ougat 
to repair the wall, Kc. Tenant v. 
Gola vin, 312 


110. The diſtind ion is, where the plain- 
tiff lays a charge upon the right of 
the defendant, and where the de- 
fendant himſelf preſcribes in right of 
his own eſtate: in the former caſe the 
plaiatiff is preſumed to be ignorant of 
the defendant's eſtate, and cannot 
therefore plead. it; but in the latter, 
the defendant, knowing his own eſtate, 
ia right of which he claims a privi- 
lege, muſt ſet it forth, Rider v. Smith, 

314 motif 


POOR. 
1. A legitimate child follows the ſettle- 


ment of its father until emancipation, 
or a ſettlement be procured in his own 
right, Cunmer v. Milton, 87 


2. A poſthumous child ſhall be ſettled 
in the pariſh of its father, ib. 


3. It is a good cauſe, in an order of re- 
moval, to ſay that the party is “ likely 
40 to become chargeable,” or that ** be 
« does nct rent @ tenement of lol. a-year,” 
Anonymous, 88 
4. A pus cannot be removed from 
his freehold, Anonymous, 16. 


5. An order of removal muſt adjudge 
that the pauper was /ikely to become 
chargeable, Reg. v. Newnham Murry, 
| 163 

6. An indictment lies for diſobey ing an 
order of juſtices in not receiving and 
providing for a poor pariſh appren- 
tice, Reg. v. G0. : 164 

7. If a ſon be bound apprentice to his 
father, and the father give up his in- 
dentures to the ſon, and hive him out 
in another pariſh where he ſerves a 
year, he 1s ſettled in his father's pa- 
riſh; for the indentures not being can- 


celled, the apprenticeſſip continues, 
Reg. v. Thornby, 191 


8. If a woman with child be fraudu- 
leatly removed from 4. to B. and de- 
livered in the pariſh of B. and the or- 
der is afterwards quaſhed, the child is 
not ſettled at the pariſh of B. Ves. 
bury . Cf been, 213 


POSSESSION: 


The poſſeſſion of one joint-tenant is the 
poſſe ſſion of the other, Ford v. Lord - 
Grey, 44 


POWER. 


If the lord of a manor be empowered by 
the cuſtom of the manor to grant 
copyhold eſtates © to three perſons, 
« habendum to them ſucceſſively as. 
they ſhall be named, and not other- 
« wiſe,” yet a grant to A. for his own 
Hife, and for the lives of B. and C. 
1s a good execution of the power, 
Smartie v. Penballotu, 63 


PRACTICE. 


1. The Court may in its diſcretion re- 
fuſe to award à repleader until after 
trial, if the verdict will cure the fault 
in the pleadings, 3 


2. In what caſes an imparlance ſhall be 
allowed in real and in perſonal actions. 

| 5. 0 

3. A motion to ſtay proceedings on a 
bond on payment of the principal, in- 
tereſt, and coſts, cannot be made until 
bail be put in, Anonymous, 11 


4. A clerk in court may confeſs an ĩn- 
ditment for his client, 17 


5. If the plea-roll of one Term be put on 
the file of another Term by miſtake, 
the Court will order it to be rectiſied, 
Reg. v. Warden of the Fleet, 13 


6. If, after iſſue joined, no proceedings 
be had by the plaintiff for four Terms, 
the defendant is entitled to @ Term's 

. xatice, and the Term in which the iſſue 
is joined is inclufive ; but otzce at any 
time within he year, though counter- 
manded, is a proceeding within four 

Termt, Anonymous, 16. 


; 7. Ancicntly 
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9. Anciently fourteen days notice of 
trial was neceſſary, except where the 
_ affizes were held within fourteen days 
after the Term; but now, by the 14. 
Geo. 2. c. 17. ſ. 4. in cauſes tried at 
e the Sitting at Weftminfter,or in Lon- 
« fox, where the defendant relides 
« above ferty mil:s from the ſaid cities 

« reſpectively, there ſhall be notice 

* given of trial ten days before ſuch 
*« intended trial; and the practice 
is to give eight days notice; but if the 
defendant hve above forty n les from 
town, the ancient rule of fourteen days 
prevails, Anonymous, 16. 
8. The notice to be given within the 
Fur Terms,where no proceedings have 
been had for a year, muſt be within 
the laſt Term, ſedente Curid, 19 


9. A priſoner who eſcapes, and is re- 

taken on a warrant, on 5. Ann. c. . 
' cannot be diſcharged on bringing the 
money into court, H{ctherfbell v. Bows, 
255 21 


10. If a perſon come in upon habeas cor- 
pus, and the plaintiff do not declare in 
two Terms, the defendant ſhall be 
diſcharged on filing common bail, 


 Hether,ill v. Bows, . 22 
11. If a perſon come in upon Haba: 
corpus, though he put in bail, yet, if it 


be not at the return of the proceſs, he 
cannot give rules, but mutt wait two 
Terms, and then, if there be no decla- 
ration, he ſhall! be. diſcharged on 
filing common bail without coſts, He- 
therjbell <. Bows, ib. 


12. If a ceclaration be delivered in 
Hilary Term, and rules of pleadin 
| runs and the defendant do nor hk 

f-re the . in- day of Eater Term, 
the plaintiff may fign 


e for 
want of a plea; but if the plaintiff, in 


that caſe, has rot given rules in {{i/ary 
Term, he muſt give them in Eaſter 
Term before he. can fign judgment, 
Anciymons, ib. 
13. A motion in arreſt of jadgment can- 
not be made until THE PosTEA be 
brought in, and the defendant ſhould 
give a rule thereon; which is in itſelf 
_ @ notice to bring it in, Wood v. Shep- 
terds, 24 


14. By the practice of the common pleas 

4. By we p pleas, 
the clerk of aſſiae keeps THE PosTEA 
until the days for moving in arreſt of 
judgment be paſt, and therefore in 
that caſe the notice muſt be given to 
the clerk of aflize, to attend with it; 
for he ought not to deliver it to any 
but the clerk in court, Wood v. Shep. 
Her 4, 24 


15. After notice there are twenty days 
allowed by the T of the Court 
to except againſt bail, Auommcus, ib. 


16. Bail cannot be juſtified before a 
Judge in his chamber, except it be by 
conſent, or for neceſſity in Vacation, 
Anonymous, ib, 
17. On bail being juſtified in Vacation, 
the defendant 15 bound to 'accept a 
declaration to go to trial at the allies 
if it be an iſſuable Term, Anonyz24s,ib, 


18. There ought not to be a ſtay of 
1 — on the bail-bond, upon 
ringing principal, intereſt, and coſts 
into court after notice of trial, with- 
out it be brought within ſuch time as 
the plaintiff may not be delayed of 
— 4 Buller v. Rolfe, 25 


19. After a plea in abatement yer can- 


not be granted of the original, though 


prayed in the ſame time, -Longwille v. 
the Hundred of Thiftlewerth, 28 


20. Money cannot be brought into 
court to have it ſtruck out of the de- 
claration, when the plaintiff ſues as 
executor, Aronymous, 29 


21. A record once filed in the court of 
king's bench can never be remanded, 
Reg. v. Bethell, 33 


22, The Court will, on, payment of 
coſts, permit a defendant to withdraw 
his demurrer, - and plead to iſſue, 
wile the proceedings are in paper, 
Gedlphin v. Tudor, 38 


23. A writ of enquiry cannot be 2 
until it be returned and filed; but 
before the return it may be ſuperſeded, 
quia improvide emanavit, Anonymous, 

40 

24. If an order on which a lies be 
© da by certiorari — appeal, 
it ought not to be filed _— * 
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Court is informed of the matter; and 
then the Court will grant a procedendo 
notwithſtanding the certiorari, A4nony- 
mou, 40 


25. If, after a motion to quaſh an in- 
dictment for a miſdemeanor is over- 
ruled, the defendant will not plead 
until he is ſerved with a peremptory 


rule, his plea, by the pradtice of the 


court of king's bench, ought not to 
be received without bail to try the 
inditment in the ſame Term; but in 
ſuch caſe, if the defendant plead vo- 
luntarily, he need not go to trial until 
the next Term, Reg. v. Orb, 42 


26. The meaning of the rule that . after 
«« a cauſe has ſlept four Terms after 
1 iſſue joined, there muſt be a Term's 
c notice of trial,“ is, that there ſhall 
be ſome actual proceeding within the 
four Terms, Le/auld v. Dyer, 58 


27. The ſtriking of a jury, or any 
motion in a cauſe, is a ſufficient pro- 
ceeding, 58 


28. Notice at any time during the ſit- 
ting of the Court, and within the laſt 
day of the laſt of the four Terms, is 
ſufficient, 58 


29. If a father bring a writ of error to 
reverſe the attainder of his ſex, and a 
rule be obtained for its reverſal on 
the confeſſion of the attorney-general, 
the Court, though in the reign of a 
ſubſequent king, and after the death 
of the parties, will order the record 
of reverſal to be made up, on pro- 
ducing the writ, and the confeſſion of 
errors thereon, Lord Mobun's Caſe, 59 


zo. In debt upon a judgment, the Court 
will not ſtay the proceedings on 
motion upon payment of principal, 
intereſt, and coſts, as they will in 
debt upon bond, Burridge v. Forteſcue, 
60 


31. A priſoner for debt who eſcapes, 
and is re-committ:d on an eſcape- 
warrant, on the ſtatute 1. Ann. c. 6. 
cannot have à day rule; and a perſon 
in cuſtody at his ſuit ſhall be diſ- 
charged on oath that nothing was 
due, Cotton . Martia, 63 


32. In ejectment, if the tenant be 
tricked out of poſſeſſion, the Court 
will order reſtitution, and commit the 

rties to anſwer interrogatories, 
Saunders v. Melbuiſb, 73 


33. If a perſon committed on an cc 
municato capiendo eſcape, a new writ 
ſhall iſſue, if the ſheriffs have not 
returned the old writ, or the party 
been removed by habeas corpus, Neg. 
wv. Bell, 9 

34. An attorney may enter a remittit 
damna, but not a retraxit, Lamb v. 
William, 82 

35. In what caſes an attorney muſt be 
preſent when a perſon under an arreft 
gives a warrant of attorney to confeſs 
a judgment in a ſuperior or inferior 
court, Imam v. Crew, 85 

36. If an attorney undertake to appear 
and accept a declaration % bene ge, 
the plaintiff, on the attorney's refuting 
to appear, cannot fign judgment for 
want of a plea, Vigg v. Rook, 36 


37- An attorney who undertakes to ap- 
— may be compelled to appear, 
44 V. Rook, ib. 
38. In what caſes a bill may be filed 
2 an attorney in Vacation time, 
onymcu, 106 
39. If want of an original be aſſigned 
ws error, and a releaſe be pleaded, yet 
a certiorari to inform the Court whe- 
ther there was any or:ginal or not, 
may be awarded in the ſame manner 
as if “ in nullo eft erratum had been 
pleaded; but the party cannot de- 
mand it of right, Carleton v. Mar- 
ta gb, 113. 206 
o. After an inditment found, a 
1 cannot be received at the 2 
unleſs the deſendant enter into a re- 
cognizance to try it at his own 
charges, Reg. v. T racy, 114 
41. If bail to the ſheriff become bail 
above, they are not liable to exception 
after aſſignment of the bail-bond, 


Growenor v. Soame, 122 
42. If a releaſe be pleaded, and the 


laintiff crave cyer of it, and the de- 
[257 0 will not grant it, the Bon 


, 
? 
- 
i 
i 
j 


A TABLE OF PRINCIPAL MATTERS. 


uf may fign jud t for want of a 
plea, Anonymous, . 123 


43- A Term's notice of trial -muſt be 
given in all caſes where the pro- 
ceedings have been delayed for four 
Terms, except the proceeding have 


8 been ſtopped by injunction, 146 u, 


A. When a Term's notice of trial is re- 
quired, there muſt, at the ſame diſ- 
tance of time, be the like notice of 
executing a writ of enquiry, Peytor 
ov. Burdus, TEN" I 

45. The reaſon why fiftzen days are 
required between the e and th 


return of proceſs, ib. 
46. Pleas to the juriſdiction as well of 


inferior as fuperior courts muſt be 
verified on , and tendered in per- 


ſon while the Court is fitting, Sparkes 
v. Wood, 16. 
47. If an attorney be well known, and 
may be found, it is not ſufficient to 
leave a declaration for him in the 
office, but it ought to be delivered to 
him, Anonymous, 153 
48. In debt on a judgment, the defen- 
dant cannot pay money into court be- 
fore plea pleaded, although the plain- 
tiff is become bankrupt, Anonymors, 
16. 

49. If a perſon ſurrender to an infor- 
mation for a miſdemeanor, he may, 
on renewing his recognizance, have 
time to plead, but if he is brought in 
upon a capias, he muſt plead infanter, 
KNeg. v. Tutchin, 165 
30. At what time a plea in abatement 

muſt be pleaded, 175 notts 
51. The practice reſpecting bringing 
writ of error on an indictment de- 
ſcribed, Reg. v. Foxby, 178 
2. If a fieri fatias be taken out, and 
: e eres before judgment 
entered on the roll, and another 
Feri facias is delivered to the ſheriff 
upon another judgment, to which he 
returns nulla bona, and then the goods 
are ſold under the firſt writ, and ſatis- 
faction entered, but the roll not filed, 
_ —— will not, =— an aclion 

t by the ſecond plaintiff againſt 

the ſheri * 2 return, — the 


firſt plaintiff, who had indemnified the 
ſherrff, leave to file his roll, Herring 
d. Crocker, 184 


53. If judgment be given in any Term, 
it may, at any time after, be entered 
upon THE ROLL, as of the ſame Term 
in which it was given, Hodges vv. 
Templer, 191 

54. If a rule be made for a cauſe to ſlay 
until the Court be farther moved, and 
the Court is divided, taere needs no 
new rule from the Court, and the 

laintiff without more may enter 
judgment upon the verdict, V uln- 
I v. Ruſſell, 204 

55. If a caſe be put into che paper for 
argument, or the Court take time to 
adviſe, and the Court is divided, 
there can be no judgment, 204 


56. An indictment againſt /veral for a 
miſdemeaner may be tried againſt eme 
of the defendants only, on the others 
entering into a rule to plead guilty if 
their co-defendants are convicted, 
Reg. v. Middlemoe, 212 


57. If judgment upon a warrant of at- 
torney be not entered within the year, 
it cannot be without leave of the 
Court on motion, Anonym-us, 212 


58. If the record be not certified on th 
retura of a writ of error, the party 
may take out execution, Anu2ymen;, 

221 

$9. It is irregular to proceed on a bail- 
bond unti? the eſſoin- day of the next 
Term, Ancrymers, 226 


60. Upon a writ of error and bail put 
in, the defendant has twenty days to 
except azainſt the bail, which ex- 
ception ought to be entered in the 
clerk of the errors book, Cen v. 
Dove, 230 

61. If exception is made to bail in error, 
the defendant ought to take out a 
rule to ſerve upon the plaintiffs attor- 
ney to put in better bail, but this rule 
need not be ſerved within the twenty 
days, but it muſt be ſerved before 
execution can be ſued out, Gibbon v. 
Dove, 3 ib. 


62. After a rule to ſign judgment there 
ought to be four days, excluſive of — 
75 
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Yay on which the rule is made and the 
judgment ſigned, Reignots v. Tipping, 


241 
63. If a perſon be bound to appear in 
the king's bench on the firſt day of a 


Term, to anſwer to all matters alledged 
2 him, and the attorney-general 

e an information againft him on the 
ſame day, he ſhall have an imparlance 
unti! the enſuing Term, ee. v. 
Rewli | 


; ns, 243 
64. The way to charge one in cuſtody 
in Term-time is, by fling a bill againſt 


him, and delivering a declaration to 
the turnkey, Til/aen v. Parfriman, 

: 254 

65. In what manner a priſoner in cuſ- 
tody may be charged with an action 
in Vacation time, 255 notis 
66. The rule, that “a judgment above 
« a year old muſt be revived by /cire 

« facias before executioncan be taken 

te out on it,” was intended to 1 
the defendant's being ſurprized; and 
therefore if the year be exhauſted by 
delays occaſioned by the plaintiff, it is 
good, although no ſcire facias be taken 
out, Michel v. Cue, 288 notis 


PRECEDENTS. 


t. The record of an action on the caſe 
brought by a voter againſt the return- 
ing-officer, for refuling to take his 
poll at the election for members of 
parliament, Ay v. White, 46 

2. A record of the pleadings in abate- 
ment on a writ of homine replegiando, 84 


3. Precedent of a record in replevin of a 
mare taken on the highway damage 
feaſant, with a plea in maintenance of 
the declaration, and demurrer, and 
joinder thereon, Craſe v. Bilſon, 102 


4.Precedent of proceedings by Gill againſt 
an officer of the court of king's bench 
in an action of debt on bond, in 
which, after oyer, the defendant pleads 
« irnighthood” in ditability of the 
plaintiff, with demurrer, and joinder 
thereon, Lett v. Mills, 105 
5. Precedent of a declaration in an 
action on the caſe for ſtopping ancient 
lights, Rojewell v. Pry:r, 116 
You. VL. 


6. Precedent of a record of vi prize in 
a ſcire facias by an adminiſtrator 
inſt the terre-tenants, with the 
eadings thereon, Adams v. Savage, 

133 

7. Precedent of an indiFment for con- 
ſpiring falſely to charge another with 
being the father of a baſtard child, 
Reg. v. Beſt, 137 
8. Precedent of a declaration in debt on 


a bond of arbitration, with plea, re- 
plication; &c. thereon, Winter wv. 
Garlick, 195 


9. Precedent of a declaration in an action 
on the caſe for maliciouſly indicting 
the plaintiſf for barratry, with remo- 
val by certiorari, and diſcharge, God- 
dard v. Smith, | 201 

_ Precedent of an inditment for a 
raud in exchanging a ſpurious liquor 
as good port ns. for — Reg. v. 
Maccartey, , 302 

11. Precedent of a declaration by an ad- 
miniſtrator during the abſence of the 
executor for money lent by the inteſ- 
tate, Slater v. May, 303 

12. Precedent of a ſpecial action on the 


caſe for not repairing a party-wall, 
whereby the flaäntif was injured, 
Tenant v. Goldwin, 311 


PREROGATIVE. 
See Wreck. 


PRESCRIPTION. 


1. A preſcription to have common for 
cattle levant et couchant upon a cottage 
is good; for a cottage maſt have land 
belonging to it, Emert:n v. Selby, 115 

2. The mayor of a corporation may, by 
grant or preſcription, have a right to 
give a caſting vote, but not of common 
right, 152 

3. If a man he bound by preſcription to 
repair a way, he is not obliged to put 
it into a better tate than it has been 
time out of mind before, Reg. v. Clu- 
worth, 163 


PRINCIPAL AND INTEREST, 
1. By 4. & 5. Anne, c. 16. © If at any 

„time pending an action oa à bond 
K K for 
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for payment of moiey, with a 

% nalty, the defendant ſhall bring in- 

to court all the principal, and inte- 

«« reſt, and coſts, it ſhall be taken to 
be in ſotisfaction of the bond,” 11 


2. A motion to ſtay proceedings on 
payment of principal, and intereſt, 
and coſts, cannot be made until bail be 
put in, for till then the parties are not 
in court, Anonymen, 16. 
3. There ought not to be a ſtay of pro- 
ceedings upon a bail-· bond upon bring- 
ing principal, intereſt, and coſts into 
court after notice of trial, without it 
be breught within ſuch time as the 
plaintiff may not be delayed of trial, 
Butler v. Rolfe, 25 
4. In debt on bond, the defendant on 
bringing in principal, intereſt, and 
coſts, ſhall be relieved from che pe- 
nalty, Ireland's Caſe, 101 


5. But where a bond is conditioned to 
account for monies to be received, the 
Court will not relieve from the penalty 
on payment of principal, and intereſt, 
and coſts into court, for in ſuch caſe 
damages may be recovered for more 
than the penalty, Lord Lonſdale v. 
Church, 102 netis 


PRISONER. © 
1. A note diſcharging a poor priſoner 
confeſſing the action, 25 22 
2. The priſoner alſo diſcharged after a 
46 | „. 
3. A priſoner for debt under 100l. diſ- 
charged by the late act by the juſ- 
tices of peace, and afterwards was 


taken up again for above 1col. he 
Mall find bail, 301 


PRIVILEGE. 


1: If an attorney of the court of common 
pleas be ſued in the king's bench, and 


p.cad his privilege, he ſhall not be 


fern to his plea, nor need the writ of 
privilege be ſet out, Anonymous, 114 
2. The maſter of the crown office, upon 
iſſue joined on a /cire ſacias, is intiiled 
to a trial AT BAR, Lacrymous, 123 
3. There are two ways of pleading pri- 


wilege : iſt, with a pr rt of the wric ; 


2dly, as a matter of fact, Phipe 5. 
Jeet, 303 


PROCEDEND 0. 


1. If a certicrari has been iſſued impro- 
vidently, the Court will graat a proce- 
 dends, 17 
2. A procedends may be granted to. the 
mayor's court in Lendon after the re- 
turn to a hab-as corpus has been fi: ed 
in the tuperior court, Fazakerley v. 
Baidoe, 177 
3.A precedends ſhall be awarded to enable 
parties to appeal, Peat's Caſe, 229 


PROCESS. 


1. The manner in which proceſs on in. 
ditment and informations are to be 
returned, Reg. v. Tutchin, 268 


2. What ſhall be conſidered diſcontinu- 


ance of proceſs, 


269 
PROCLAMATION, 


If a proclamation iſſue to apprehend a 
perion guilty of a libel, and he ſur- 
render himſelf to the ſecretary of fate, 
tl.e ſecretary may bind him to appear 
in the court of king's bench, but can- 
not oblige him to give ſureties for his 


good behaviour, Reg. v. Tutchin, 165 


PROFERT. 


3. A profert is not neceſſary in pleading 
a writing, though under tal, unleſs it 
was dchvered as a , Claxton v. 


Baſty, 58 


PROHIBITION. 


1. The court of king's bench will not 
grant a prohibition to the court of ad- 
miralty upon a ſuggeſtion of their 
having iſſued proceſs to compel the 
appearance of the defendant in guddam 
cauſa ſalvagii, Trantor v. Watjon, 12 

2. But if the court of admiralty iſſue 
proceſs in the nature of an embargo to 
ſtop a ſhip going to the E&A Indies, 
contrary to the charter of the Eaf 
India Company, a prohibition hes before 
appearance; for it is clear that it is 
not within their juriſdiction, 12 


3. Og 
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3. On a motion for a prohibition, a cox 
of the libel ought, in ſtrictneſs, to 
always produced, 7rantor v. Watſon, 

13 

4. A prohibition will not lie to the court 
of admiralty for refuling a plea of the 
ſtatute of Limitations, if it be badly 
pleaded, Fer v. Jones, 26 
$5. A prebibition will not lie to an uiferior 
court on a ſuggeſtion of erroneous 
proceeding, provided it has juriſdie- 
tion on the ſubject, Smith v. Mayor of 
London, 78 
6. If the court of admiralty proceed both 


againit e bp and the owners, a pro- 


hibition lies as to the owners, Jobaſton 
v. Shepney, 79 
7. The Court will not grant a prohibi- 
tion to a ſuit for tithes of barren 
ground, on the ſtatute 2. & 3. Edw. 6. 
c. 13. unleſs on affidavit that it was 
Wer below, and refuſed, and the 
uggettion alledge the land to be ſuapte 
natur# fterilts, Herner v. Bonner, 86.96 
8. If the ſpiritual court refuſe a copy of 
the articles, they thall be prohibited 
guouſque, although the proceedings are 
ex officio, Benneyer s Caſe, 87 
g. If a contract be fer four pounds, and 


a plaintiff, to give an inferior court 


juriſdiction, ſplit it into ſeveral actions, 
a prohibition (hall go, Catchmad:”s 
Cafe, 91 
10. A prohibition will not lie to an in- 
ferior court, on a ſuggeſtion that the 
rty had tendered a plea to the juriſ- 
ition, which was refuſed, unleſs it 
appear that the _ was verified, and 
tendered in perſon during the ym 
of the Court, Sparis v. Wood, 14 


11. Previous to the Marriage Ac, the 


ſpiritual court was not prohibited from 


proceeding to diſſolve a marriage con- 
tracted per verba de preſents or per 
werba de futuro; for in both caſes the 
matter was matrimonial, and within 
the juriſdiction of the court : nor was 
it neceſſary to ſhew; that the object of 
the libel was a diſſolution of the con- 
tract, Collias v. Feſſett, 155 
12. A ſuggeſtion to prohibit the ſpiritual 
court from proceeding on a right to 


a pew in a church, muſt ſhew whether 
the church was preſentati us or denative, 
Jacob v. Dallo, 230 


13. If a ee ſue church warden 
in the ſpiritual court for money due to 
him by ct en; Quere, Whether the 
court of king's bench will grant a 
prohibition on a ſuggeſtion that there is 
no ſuch cuſtom, Parker v. Clerk, 253 

14. The ſuggeſtion of a modus to prohi- 
bit a ſuit for tithe of milk muſt be 
proved within fix months; for the 
2. & 3. Edw. 6. c. 13. extends to ſuits 
for fmall tithes as well as great, Lei- 
cefter v_ Fey, 261 notis 

15. A prohibition cannot be granted up- 
on a iugoeition of merits, and alſo that 
the ſpiritual court refuſed a copy of the 
libel, for they are of different natures, 


Anonymous, 308 


PROMISE. 


1. If A. is about to hire a horſe from F. 
and C. in order to encourage B. to 
lend the horſe, ſay, Let A. have the 
© horſe, and I undertake that be fhall 
« re-deliver it ti you ſafely,” this is a 
collateral promiſe within 29. Car. 2. 
c. 3. and void, it not being in writing, 
Burkmire v. Darnell, 249 


2. An agreement that a man ſhall enj 
certain lands which are in his pollel. 
ſion, and charged with an annuity to 
a third perſon without moleſtation 
from the annuitant, is not a ſafficient 
conſideration for a promiſe, Strong v. 
Courtney, 266 


3. A promiſe to deliver a grain of rye on 
Monday, and an additional two grains, 
in arithmetical prog reſſion, on every 


Monday during the year, is good, 


Thornborough v. Whitacre, 305 
4. An d debt is revived by a new pro- 


miſe made aiter {ix years have expired, 


Dean v. Crane, 310 


PROOF, 
Ste Evipiuxnce, WitNEss. 
PUIS DARREIN CONTINUANCE. 
See CONTLNUANCE. 


K ka QUAKER 


* 
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a Q AK E R. : 
A quaker may be indicted for k ing 
open ſhop on a faſt-day ordained by 
| proclamation, Anonymous, 210 
QUO WARRANT O. 
If a perſon ſet up aleet, a fair, or a mar- 


« the nas of any ſhip or cargg 
« captured by the t under pe- 
1 br of five hundred pounds, and 
all contracts, agreements, bills, 
4 notes, or other ſecurities, made or 


* given for ſuch purpoſes, are void, 


13 notis 
RATE. 


1. If a houſe, originally entire, be divided 
into ſeveral apartments, with an out- 


ket, it is a uſurpation on the crown for 
which a gu — lies; and there 
may be two judgments, one for a ſei- 
zure, and the other for a fine, Azony- 
eas, 184 


R. 


RANSOM. 


$. The maſter of a ſhip, having the care 
not only of the ſhip but of the goods 
on board, may, while under a capture 
by an enemy at ſea, if there are no 
hopes of a 3 compound with 
the captain captor for the ranſom of 
the tured ſnip and cargo, Tranter 
e. Watſon, | 12 
2. d this agreement to ranſom is ſo 
far binding on the owners, that if the 
captain captured advance the ranſom- 
money, he may recover it in an action 
at common law for money laid out 


ward door to each apartment, and no 
communication with each other, the 
ſeveral apartments ſhall be rated as 
diſtin manſion-houies; but if the 
owner hve therein, all the untenanted 
apartments ſhall be conſidered as parts 
of his houſe, Tracy v. Talbot, 214 


2. An inhabitant who comes into a pariſh 


in the middle of a quurter cannot be 
rated. for the whole quarter, ib. 


3. A diſtreſs cannot be made for a rate 


by a warrant iſſued before it is due 
Tracy v. Talbot, ib. 


4. A diſtreſs may be made for a quarter's 


rate before the end of the quarter, 
Tracy v. Talbot, ib. 


5. By 43. Eliz. c. 2. ſ. 1. poor's rates ſhall 


be raiſed aue or otherwiſe, 214 notis 


6. By 17. Geo. 2. c. 38. ſ. 12. perſons 


coming into a houſe in the middle of a 
quarter ſhall only pay rates for th 
time they occupy the premiſes, ib 


and expended to their uſe, Traxtor v. 7. A pariſh-rate may be diſtrained for in 
Watſon, 13 2 different pariſh in the ſame county, 

3. So if he deliver his own perſon into Tracy v. Talbet, 215 

the cuſtody of the captain captor as a RECOGNIZANCE. 


hoftage for performance of the ranſom, 
he may libel againſt the ſhip in the 1, In what caſe a 2 is for- 
| feited by not trying the cauſe, Reg. v. 


5 court of admiralty for the money, 75, 
4. For the redemption of the ſhip and cargo Carter, 168 
2. A recogni conditioned to try an 


by means of 9 is conſidered in the 
admiralty as a ſpecies of ſalvage, ib. indictment is forfeited, though there 
be a trial, if the verdict be ſet aſide for 


. So a promiſe by a captain of a ſhip on ; | 
2M behalf of his — when the ſhip — — in the venire facias, N. $ 
taken, to pay monthly wages to racy, | g 

oh an Sag 3. If a wenire facias de novo be ted 


one of the ſailors, in order to induce 
him to become a hoftage, is binding on an indiftment after a miſ-trial, the 
defendant muſt enter into a new re- 


on the owners, although they abandon 
the ſhip and cargo, Nass v. Hall, 13 cognizance, Reg. v. Tracy, ib. 
; | 4. The ſheriff may take a izance, 


| noris 
6. But now by 22. Geo. 3. c. 25. No but not bail, for the appearance of 2 


* perſon ſhall ranſom or contract for 


perſon arreſted by him under 2 
rom 
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from the ſeſſions on an indictment for 
a miſdemeanor, Bengough v. Roſſeter, 
179 netts 


J. If an indictment be removed by be 
proſecutor into the king's bench by cer- 


tiorari out of London or Middleſex, the 


defendant muſt enter into a REcOGNI- 
ZANCE to try it the ſame Term, or the 
Sittings after ; but if removed out of 
any s. ths county he is without day, 
and if he do not appear proceſs ſhall 
iſſue till he be outlawed : but if @ de- 
fendant remove an indictment, he muſt 
enter into A RECOGNIZANCE purſuant 
to the 5. Will. & Mary, c. 2. Reg. v. 
Banks, 246 


RECORD. 
1. If the record of iſſue and pleading be 


filed of a wrong Term by miſtake, the 


Court will order it to be rectified, 
Reg. v. Warden of the Fleet, 18 


£. So if wenires are put to wrong records 
they may be rectified, ib, 


3. A record once filed in the court of 
king's bench can never be remanded, 
Reg. Vs Bethel, : 33 


4. If a record of the court of king's 
bench be pleaded, *©* nul fiel record is 
a complete iſſue, Anonymous, - 40 


RECUSANT. 


A popiſh recuſant convict cannot prove 
a will, 239 


REMAINDER. 


If a man by deed t a rent to A. and 
the heirs of his body, with remainder 
to B. and his heirs, this is a good re- 
mainder : fer Hort, C. J. 113 


REPAIR. 
1. Solebat reparari, where not good, 313 
2. Caſe between buyer and vendee of 
houſes, 314 
3. Where the vendor reſerves not th 
benefit of lights, 16. 
4. Of repairing the upper chamber and 
2 — oundation, ib. 


REPLEADER. 


1. If an impertinent, immaterial, or any 
other ſpecies of iſſue, be joined, on 
which the Court cannot give judg- 
ment, or on which, if judgment 
given, the right between the contend- 
ing parties will not be thereby deter- 
mined, a replegder ſhall be awarded, 
Staple v. Heydon, 2 


2. The Court might have awarded 4 
repleader at common law on an imma- 
terial iſſue, Staple v. Heydon, ib. 


3. When a repleeder is awarded, the 
amendment muſt begin where the plea 
which makes the iſſue bad begins to 
be faulty, although the award is ge- 
neral, and no direction from the Court, 
Staple v. Heydon, 16. 

4. If a repleader be awarded where it 
ought not to iſſue, or be denied where 
it ought to iſſue, it may be aſſigned 
for error, ib, 

5. A repleader being awarded on the 
Judgment of the Court, the party in 
whoſe favour it is awarded is not inti- 
tled to coſts, Staple v. Heydon, 3 


6. At common law the Court may grant 
a repleader before verdict; but, ſinee 
the ſtatute of Jeofails, they are not 
bound to do it, but will, in their diſ- 
cretion, wait to ſee if the error is not 
cured by the verdict, Staple v. Heydon, 

. 16. 


7. No repleader can be awarded, if the 
parties are out of court by default, 
Staple v. Heydon, ib. 

8. If a jury do not find ats to a certain 
value, a repleader ſhall be granted; 

for ſuch a verdict is inſufficient, Sta 

d. Heydon, ib, 


9. A repleader ſhall not be granted after 
demurrer, 4 
10. Same point, Croſſe v. Bilſon, 103 


REPLEVIN. 

1. If 4. defraud B. of goods, and ell 
them to C. and B. after notice that C. 
claims property therein, rep/evy them, 
C. way bring treipaſs for the taking, 
Leonard v. Stacey, 69 


K K 3 2. In 
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2. In treſpaſs for making a replevin after 
notice of a claim oi property, the notice 
only is in ulue, Lecaurd v. Stacy, bg 


3. Perſons concerned only as appraiſers 
in making a wrongfui replevin are 

treſpaſſers, Leonard v. Stacey, ib. 
4- In replevin, eper;y in a ftranger” 
may be 8 either in bar af 
abatement, Preſgrove v. Saunders, $1 


5. Precedent of a record in replevin of a 
mare taken in the highway damage 
fraſant, with a plea in maintenance of 
the declaration, and demurter and 
joinder thereon, Cr:/ſe v. Bilfen, 102 


6. In replevin, if the defendant plead in 
bar, and demur to the replication i 
abaiement, the plainaff, after joinder 
in demurrer, fhail have final judgment 
on the demurrer being over- ruled, 
Cry v. Bilſon, ib. 
. In replevin, if the taking is avowed 

7 in another place the Gechold of the de- 

fer.cant as damage feaſant, and the 

plea traverſe the place in the declara- 
tion, and conclude with praying judg- 
ment and a return, this is a plea in bar, 

Craſſe v. Bilſen, | ib. 


8. In replevin, if a demurrer to a re- 
pleader to a plea in bar conclude, 
% wheretore as before he prays Judg- 
e ment, and that the declaration may 
« quofpeq,” the laſt words are ſurpluſ- 


gage, Creſe v. Biljcn, ib. 
9. In replevin, prizel in autre lieu is a piea 
in ment, 103 


10. In replevin, if the defendant plead 
« preperty in himjclf,”* he ſhall have a 
r2turn Without cogrizance ; but it he 
Picad ** property n ru. ger ne muſt 
make cognizance, Cr v. Bilſon, ib. 

11. In replevin, if the deſfendant avow 
at a 4%, ert place to have return, be 
may plead in abatement, and traverſe 

the fm laid in tie declaration, Cr fe 
v. Biſſen 16. 

12. A deſendant in replevin need not 

pray damages, either upon an aver 


or a plea, . 


13. If a ſterif, or any perſon in his aid, 


pake repleyan ler Claimot property 


- notified to him, he is a treſpaſſer ab 
initio, Leonard v. Stacey, 149 
14. In replevin, if the defendant plead 
that he was ſeiſed of the place whErg, 
and ju iſies the taking damage feaſart, 
the plaintiff may alledge that be was 
ſeiſed of a third part of the place 
WHERE, and traverſe ay, Ni of 
the defendant, Gilbert v. Parser, 158 


15. After a nonſuit in replevin, it is too 
late to object that the avowry ſtates a 
particular eftate, without ſhewing its 
commencement, or a ſeiſin in fee, 


Anonymous, 223 
REMAINDER. 
See Deviss, Tait. 
REQUEST. 
1. Where material, 200. 227 


2. Requeſt, how to be made; and diffe- 
rence when a time is appointed for 
doing a thing on requeit, and when 
not, 200 


RE SCO Us. 


1. The Court will not grant az attach- 
ment in the firſt inſtance on an affdevit 
of a reſeue ; but if the ſheriff return a 
reſcue, that 15 of itſelf a convilion, and 
an attachment will go of courſe, 
Anonymous, 14; 

2. The Court will not grant an attach- 
ment for a reſcue, if it appear that the 
party was not legally arreſted, Genner 
v. Sparks, | 173 

In caſe of reſcue from me/ne , the 

s plaintiff — prove the . 
ot action, che writ, the warrant, and a 
legal arreit, M ilſon v. Gary, 211 

4. In an action for a reſcue, the party 
reſcued is a competent wiineſs, Wilſon 
v. Gary, ib, 

5. In what manner an action for reſcu- 

ing a diſtreſs, contrary to the 2. Will. 
& Mary. c. 5. ſtall be laid and proved, 
Dod u. Monger, 215 

6. If a landlord diſtrain goods for rent, 
and be fort reple vin quit them for two 
er three interveuing nights, che re- 


Log, 
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taking of them is not a reſcue contra- 
ry to 2. Will. & Mary, c. 5. Dod v. 
Monger, 216 
7. Return of a reſcons quaſhed for repug- 
nancy, Reg. w. Weeks, 220 


RESTITUTION. 


In what caſes a perſon ſhall or ſhall not 
have reſtitution of goods taken in exe- 
cution, 297 


RETRAXIT. 
A retraxit muſt be made in proprid 
perſoud, 82 
RETURN. 


1. The validity of a cuſtom of the city 
of London to make a bye-law may be 
tried upon a return to a habeas corpus 


in an action for a falſe return, Faxa- 
terliy v. Baldze, 177 


2. Difference between proceedings be- 
gun in B. R. and proceedings brought 
up by certiorari, as to returns, 208 

3. Writ of inquiry returnable ad tres 
Trin. which being Sunday, 148 

4. Of Sunday, and the return-days, #6. 

5. The calendar is ſettled by law, and 
par: of it, 251, 252 

6. If a writ may not be legally executed 
the day of the return, it ſhall not the 
next day, 15g 

7. Fifteen days between tete and return 
of proceſs, 146 


RIOT. 


1. Ifa number of perſons meet peaceably 
on a lawful occaſion, and a ſudd:n 
affray happen between them, it cannot 
be made à riot; but if ſeveral meet 
upon an unlawful occaſion, and a ſud- 
den affray happen between them, and 
a perſon who came upon a lawful o- 
ca/ian join in the affray, it may make 
him a rioter as well as the reſt, 4ncxy- 

nmous, 43 

2. An inquiſition taken before two juſ- 
tices of peace for a riot, upon the 
13. Hen. 4. c. 7. need not ſpecially 
Purſue the words of the ſtatute, but 


may conclude generally contra formam 
ftatuti, Reg. v. Pugh, 140 
3- Juſtices of the peace enquire of riots 
under the ſtature 13. Hen. 4. c. 7. and 
fine the offenders under 8, Hen. 6. c. 9. 
Reg. v. Pugh, 141 
4. Juſtices of peace may take an inquiſi- 
tion anywhere; but they muſt go 
to the place to record a conviction on 
view, and they muſt enquire and record 
within a month, ib. 


5. Diſtinction between @ riot and an an- 


lawful aſſembly, 16. 


— 


S. 


S CIRE FAC IA. sS. 


1. Two ſcire facias cannot be taken out 
with the ſame zefte, but with different 
returns; the one returnable within . 

teen 2 of ot. Hilary, and the other on 

the morrow of the Purification, Fevos 
. Turner, 86 

2. If a ſcire ſacias to revive a judgment 
ag ainſt an executor mention firſt a day 
of appearance coram nebis ubpicunque, 
aud atterwards give day to the party to 
appear © at the day aforeſaid at WEST - 
„% MINSTER, it is Erroneous, and can- 


not be amended, Axonymous, 86 


3. If a ſcire fac'as be brought againſt the 
matter of the crown office, to enquire 
whether he ought to hold his office, he 
is, on iſſue joined thereon, intitled to a 
trial at bar, Anonymous, 123 


4+ Precedent of a % prius record in a 
ſeire facias brought by an adminiltrator 
againſt the zerre-tenants, with the 
pleadings thereon, Adam v. Savage, 

5 133 

5. The defendant is not intitled to coſts 
under the ſtatute of 8. & 9. Will. 3. 
c. 11. on a judgment io ſcire facias 
being arreſted, Adams v. Savage, 137 


6. If a defendant has' appeared to or 
23 in abatement of a fire /acjas, 
ſhall have no colts, Pockl/ington v. 
Peck, 137 notis 


K k 4 7. If 
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7. If a plaint ff ſu> an executor and die 
inteſtate after interlocutory judgment, 
"ard bef re the execution of the eurit 
of enquiry, the adminiſtrator may have 
a feire facias ad axdiendum judicium, 
Smith v. Herman, | 142 
$. A judgment in /cire facias againſt 
bail, that the plain iff do recover 
« his damages ſtained by occaſion of 
& the dela 
ous ; for by 8. & 9. Will. 3. c. 11. 
ſ. 3. the Court cannot award damages, 
but only cf of fuit, Fanſbaw v. 
Morriſon, | >< 
Scire faciasr, upon a recognizance 
ſtatiny that they or either of them 
acknowledged to owe forty pounds, to 
be raiſed of the s, &c. of them or 
either of them, is good, Faxfbaw v. 
Morrijen, 197 
10. On a /cire facias againſt terretenants 
z Witbout — 94 — if it be pleaded 
in abatement that 4. is terretenant, 
and not ſummoned, the defendant 
ſhall not axfever over till A. te ſum- 
moaned, but the writ ſhall not be 
abated, Aan, v. Savage, 199 


17. If an adminiſtrator bring a /cire 
Facias on a judgment by his inteſtate, 


to warn the tenants, and the ſheriff 


return ſeveral terretenants, they can- 
not all appear ard plead in abatement 
jointly, Adams v. Sewage, 225 


12. If, on a Fire facias againſt terre- 
tenants, the ſheriff return among others 
John and Sarah bis wife as tenants, 
a plea in abatement that G. T.-is 
teuant, is bad; for it is pleading 


« non tenure” by implication, Adams 


v. Savage, 226 
13 A feire facias may be ſued out by 
any perion who is injured by a pa- 
TENT as well as by the king, Brew- 
Her v. Weld, 2 230 


14. In whit manner a fcire facias out of 
"chanccry, to repeal letters patent, 
Mall be returned, Brecuſter v. Weld, 
ib. 
15. In what caſe terretenants are eſtopped 
from taking advantage of a variance 
iu fire facias, Tre VIVAH Ve Lawrence, 
/ 2 2 256 

3 


of execution, is errone- 


16. A feire facjas to have execution on a 
judgment in ejectment of wo meſſu- 
ages, when it was only for exe meſ- 

vage, cannot be — * after “ aul 
* tel recerd” pleaded, Buxom v. He- 
bins, 263. 310 

17. If judgment be ſigned under an 
agreement 10 ſtay execution for a 
year, execution may, after the year, be 
taken out without a /cire facias, but 
not if the ſtay be only for three months, 
and the execution — hindered 
by injunction, Booth v. Booth, 283 

18. The rule that a judgment above a 
_ old muſt be revived by ſcire facias 

fore execution can be taken out on 
it, explained, : 283 mois 


19. If 4. obtain judgment againſt . 
and ſue out a fer? facias, on which the 
ſheriff takes the goods of B. in exe- 
cation, the debt 1s diſcharged by ſuch 
ſeizure; and if 4. dic after ſuch 
ſeizure, and the ſheriff be removed be- 
fore the ſale, the ſucceeding ſheriff 
may . compel his predeceffor to ſell 
them; and therefore B. cannot ſue 
out a Hire facies againſt im, to have 
reftitucion of the goods; for the death 
of A. does not abate the execution, 
Clerk v. Withers, 299 


20. On a ſcire facias againſt bail, and 
% no capias againſt the prircipal” 
pleaded, a REPLICATION, ſhewing 
a capias ſued out after the expiration 
of a year and a day from the giving 
of the judgment, is good, although vo 

fire facias appear, Choimley v. Yeal, 
| 394» 395 


$ COL D. 


1. A common ſco/d may be indicted ; but 
the indictment muſt expreſsly charge 
the defendant with being a common 
feeld, for this off nce cannot be de- 

ſcribed by any other words, as common 
flanderer, c. Reg. v. Foxly, 11 


2. The puniſhment for a common ſcold 
is ducking, id, 
3- To a writ of error on a judgment for 
being a common icold, the defendant 
mult :ihgn error in perion, Reg. v. 
Foxby, ' * WE AN 178 


4+ «c Ca- 


A TABLE OF PRINCIPAL MATTERS. 
4» ©* Communis rixe” inſtead of rixatrix 8. The ſeſſions cannot make an erden 


is error, Reg. V. Fox by, 239 


S E AM EN. 


In caſe of ſeamen's wages the duty does 
not ariſe from the conira4, but from 
the /erwvice done, 26 


SECRETARY OF STATE, 


If a perſon ſurrender, on proclamation, 
to the ſecretary of ſtate on a charge of 
miſdemeanor, the ſecretary may bind 
him to a in the court of king's 
bench, but cannot oblige him to find 
ſureties for his good behaviour, Reg. 
. Tutchin, 165 


SESSIONS. 


1. Power of the ſeſſions over a conſtable 
with reſpect to the return of a warrant 
of diſtreſs, Morley v. Stacker, 83 


3. The ſeffions, on articles exhibited 
rſuant to 1. Will. & Mary, c. 21, 

. 6. may enquire into exceſſive fines 
taken by a clerk of the peace, Reg. v. 
Baines, 192 
3. Other juſtices than thoſe who conſti- 
tute the ſeſſions where articles are ex- 


hibited againft a clerk of the peace 
of the charges, amove him, Reg. 


v. Baines, . 


4. A mandamus does not lie to the ſeſ- 
ſions commanding the juſtices to ſtate 
⁊ ſpecial caſe, Peat's Caſe, 229 


F- The ſeſſions have no power by 
22. Hen. 8. c. 5. with reſpect to a 
vate bridge not common on a high- 
way, unleſs it become a public nuiſance, 
Reg. v. Saintiff, 256 


6. The ſeſſions may vacate an order made 
in the ſame ſeſſions, Sr. Clement*s v. 
St. Andrew's, 287 


7+ If the ſeſſions make an order directly 
contrary to an order before made in 
the ſame ſeſſions, the laſt order ſhall 
prevail, although there be no expreſs 
words of repeal in it, S:. Clement's v. 


St, Andrew's, 287 


for the repairs of a highway; for they 
have no juriſdiction but upon pro/ent- 
ment, Reg. v. Wells, 307 


SEVERANCE. 
Sie ERROR. 


$SHEERIF F 


1. An action lies againſt the ſheriff ay 
returning officer, for refuſing to re- 
ceive the poll of a legal voter at the 
election of a member of parliament, 
Afpby . White, 46 

2. An action will not lie _ a ſheriff 
for taking inſufficient bail, Groſvenor 
v. Soames, 122 

Treſ lies inſt a ſheriff for 
5 — — ok. after claim of pro- 
rty notified to him, Leonard v. 
faceys 140 

4. In an action of debt againſt a ſheriff 
for permitting an eſcape, the indorſe- 
ment of 20 eff inventus on the ca. Ja. 
is ſufficient evidence of its having been 
delivered to him, Blatch v. Archer, 

152 netit 

5. So the bailiff's name indorſcd on the 
writ is ſufficient evidence that he was 
authorized by the ſheriff without prov- 
ing the warrant, Blarch v. Archer, 

152 notis 

6. A ſheriff cannot juſtify receiving any 
perſon who is brought to him in illegal 
cuſtody, for be is not bound to receive 
a priſoner from anybody but from 4 

con fable or other peace-officer, Rich v. 
Doughty, 154 


7. A ſheriff's officer is protected by the 
law in the due execution of his duty, 
Genner-. Sparks, 174 


8. The ſheriff has no authority to take 
a bond for the appearance of perſons 
arreſted by him under proceſs iſſuing 
upon an indictment at the quarter- 
ſeſſions for a miſdemeanor; he can 
only take à recoguizance tor their ap- 
pearance, Bengough v. Roffiter, 179 

noc is 

9. By 20. Geo. 2. c. 37. ſheriffs ſhall, 

at the expiration of their office, turn 
over 


over to the ſucceeding ſheriff, by in- 
_ denture and ſchedule, all writs and 
Y 3 unexecuted, and all priſoners 
his cuſtody, 183 gti, 

10. A ſheriff is not liable for an eſca 
until the priſoner has been ay; 
delivered over to him by his prede- 
11. If a fieri facias be taken out, and 
the goods levied, before judgment 
entered on the roll, and another Feri 
Facias.is delivered to the ſheriff upon 
another judgment, to which he returns 
zxlla bena, and then the goods are 
fold under the firſt writ, and ſatis- 
faction entered, bur the roll not filed; 
the Court will not, on an action 
"brought by the fecond plaintiff againſt 
the ſheriff for a falſe return, give the 
Art plaintiff, who had indemmied the 
ſheriff, leave to file his roll, Herring 
v. Crocker, 
12. An ander-ſoeriff ought not to act as 
an attorney u he under-ſherif, 
Anonymous, 191 
13. If A. obtain jadgment agaiaft B. and 
ſuc out a fieri facics, on which the 
ſheriff rakes the s of B. in exe- 
cution, the debt is diſcharged by ſuch 
ſeizure ; and if 4. die after ſuch ſei- 
zure, and the ſheriff be removed before 
the ſale, the fucceeding ſheriff may 
compe! his predeceſſor to fell them ; 
and therefore B. 2 ſue out a 
wwe Facias againſt bim, to have reſti- 
2 — for the death of 
A. does not abate the execution, Clerk 


v. Withers, 290 
S HIP. 


1. If a captured ſhip be retaken upon 
Freſh purſuit, though aftzr a week's 
time, the property in her 1s not 
changed by the capture, 'but remains 
in the firſt owners, by HouTt, Chief 
Tuftice, Watſon v. Trantor, 12 


2, If a ſhip has been legally bypotbecated, 
the ſhip remains liable to anſwer the 


money borrowed, into whoſe hands 


ſoe rer ſhe may come, 12 


SLANDER _ 
See Cask (ACTION ON THE), 


184 


5. A 
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TTATY TSS. 


1. Where a ſtatute takes notice of 3 


common-law offence, and adds a fur. 
ther penalty, an inditment thereon 
may well conclude contra formam fa. 
tuti, Reg. v. Bethel, FS 


2. If a ſtatute give juſlices of the peace 


4 power generally to determine a 
matter at the ſeſious, they cannot de. 
termine but as a court of juſtice, and 
accurding to the rules of law, 17 


3. If a ſtatute command an act to be 


done, or prohibit the doing of it for 
the advantage of any perſon, that 
on ſhall impliedly have remedy at 

w to recover the advantage given to 


bim, or to have ſatisfaction for the 


injury done him by diſobeying the 
directions of the ſtatute ; and therefore 
by the ſtatute of Wills, 32. Hen. 8. 
c. 1. if money be deviſed out of lands, 
the deviſee ſhall have an action of debt 
e gainſt the owner of the lands to re- 
cover it, Anonymous, 27 


4. The miſrecital of 4s 7i/le of a flatute 


is immaterjal ; for the title is no part 
of the ſtatute, Bills v. Wilkins, 63 


ſtatute, ordering the l 

to levied on the ** * 
offender by diftre/5, ſhall be conſtrued 
to mean by diftreis and /ale, Morley v. 
Stacker, 83 


6. The ſtatute 8. and 9. Will. 3. c. 11. 


reſpecting colts on a /cire facias, does 
not extend to execution or adminifira- 
tion, Adams v. Savage, 137 


7. A ſtatute inflicting a leſs puniſhment 


is a virtual repeal of a ſtatute inflicting 
a greater puniſhment on the ſame 
crime, Rex v. Cater, 141 notis 


8. If a ſtatute declare, „that the ſkins 


© of ſheen being tanned or tawed, 
and every ſalt- hide, ſhall be reputed 
„ and taken to be l/eather;” and 
there are two kinds of tawing, the one 
dry, which leaves the fur upon the 
Kin, and the other wet, which takes 
it off by a preparation of ſalt and 
allum; a ſheep-fkin prepared with 
white allum is leatber within the mean- 
ing of the ſtatute, Sadlers Company - 
I 


Jones, 
: | 9. If 
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9. If 2 ſtatute enact, © that whoſoever 
« ſhall not make the wares belonging 
** to ſadlery ſufficiently and ſubſtan- 
4“ tially, ſhall be liable to ſuch a pe- 
te ralty,” and deſcribe the manner in 
which the leather ſhall be made, 4 
Jadler who uſes leather not dreſſed 
according to the ſtatute is not liable to 
the penalty, if rhe buyer is ſatisfied 


Queen ETLIZABEZTR, 
1. Eliz. c. 2. (Pariſh-Church), 
5. Eliz. c. 4. (Labourers), 
c. 4. (Trade), 
—— . 4. (Penal Statute), 220 
— . 9. (Perjury), 20 
13. Eliz. c. 10. (Biſhops“ Leaſes), 64 


3 
91. 204 
69. 128 


with the commodity, Sadlers Company 18. Eliz. c. 3. (Baſtards), 104 
v. Jones, " 166 —— C. 14. (Feofaile), 150 
10. When a ſtatutes gives a penalty to 27. Eliz. c. 5. (Pleading), 117 
the king and the informer, _ the in- 29. Eliz. c. 6. (Recuſant), 239 
former does not ſue within the year, 
the king may ſue for the whole pe · 39- Elia. c. 4. (Vagrants), 249 
nalty at any time within two years, 43- Eliz. c. 2. (Poors Rate), 214 
Reg. v. Franklin, 220 
EvwarD Tus THikD. 
14. Edw. 3. c. 6. (Amendment), 269. 
277. 280 


25. Edw. 3. c. 5. (Replevin), 84, 85 


RicHarRdD THE SECOND. 


5. Rich. 2. c. 7. (Forcible Entry), 96 


Henzxy THE FourTH. 
13. Hen. 4. c. 7. (Riot), 140, 141 


Henxzy TRE SIXTH. 


8. Hen. 6. c. 9. (Forcible Entry), 274 


——-—Cc.i2. (Amendment), 270. 277 


23. Hen. 6. c. 9. (Bail- Bonds), 179 
— (Sheriffs), 122 
4. 14. (Falſe Return), 47 


Hewnay THE ErcnTH. 
14. & 15. Hen. 8. c. 5. (Phyficians), 44 


22. Hen. 8. c. 5. (Bridges), 256 
23- Hen. 8. c. 15. (Coſts), 92 
27. Hen. 8. c. 16. (Inrollment), 248 
32. Hen. 8. c. 1. (Wills), 110 

. c. 34. (Aſſignee), 194 
. 9. (Subornation), 202 
33. Hen. 8. c. 1. (Frauds), 62. 105 


— C. 12. (Palace- Court), 75 


EpwaRkD THE SxrR. 


5- & 6, Edy. 6. c. 16. (Offices), 235 


— (Overſeers), 77. 98. 164 
— (Apprentice), 164 
Jau s THE FigsT; 

1. Jae. 1. c. 22. (Leather), 166 
3. Jac. 1. c. 5. (Recuſant), 239 
7. Jac. 1. c. 7. (Penal Statute), 41 


21. Jac. 1. c. 16. (Limitations), 26.240 


CHARLES THE SECOND, 
13. Car. 2. c. 2. (Bail), 266 
16. & 17. Car. 2. c. 8. (Amendment), 
| 2. 273. 275. 
17. Car. 2. e. 8. (Adminiſtrator), 290. 
293. 296 


22. Car. 2. c. 1. (Conventicles), 229 
22. & 23. Car. 2. c. 9. (Coſts), 153 
29. Car. 2. c. 3. (Sale), 162 
c. 3. (Autre Vie), 64 
c. 3. (Frauds), 65 


w— . z. (Collateral Promiſe), 
249 
30. Car. 2. c. 7. (Adminiſtrators), 126 


WILLIAM and Mary, 
1, Will. & Mary, c. 21. (Clerk of the 
Peace), | 192 
c. 18. (Toleration), 
| | 229 
2. Will. & Mary, c. 5. (Diſtreſs), 216 
3. & 4. Will. & Mary, c. 10. a 


— 


7 3 


(Deer), 104 
1 * 5. 


A TABLE OF PRINCIPAL MATTERS, 


4. & 5. Will. & Mary, c. 11. (Game), 


| 40 

— 2 . 23. (Game), 
; 37 

5. & 6. Will. & Mary, e. 11. (Certio- 
rari), 43. 246 
9. & 8. Will. & Mary, c. 7. (Double 
Return). 47 
8. & 9. Will. & Mary, c. n 
— 4. 33. (Recogni- 
zance), 43 
— — — c. 11. (Coſts), 
137-153 

—  — — c. 27. (King's 
Bench), $7 
— — ci. 11. (Frivo- 
lous Suits), 142 
— — — c. 18. (Com- 
poſition), 58. 157 
— —— Cc, (Scr 
Facias), x 157 
— — — c. 30. (Appren- 
tices), 164 
— ͤ — — — C. 25 (Haw- 
kers and Pedlars), 240 


9. & 10. Will. & Mary, c. 17. * 
LESS I 


Quzex Axxs. 


1. Anne, c. 6. (Eſcape Warrant), 154+ 
254 
— 18. (Bridges), 307 


3. & 4. Anne, c. 9. (Bills), 30. 37. 148 


4. Anne, c. 16. (View), 26 5 
—— — (Lim), 26 
4. & 5. Anne, c. 16. (Bond), II. 61. 
102. 229 

— (Dilatory Plea), 146. 
175 


g. Anne, c. 9. (Eſcape Warrant), 22.95 
10. Anne, c. 3. (Diſſenters), 229 
—— c. 18. (Crown Leaſes), 248 


| GrorGcE THE FigsT. 
3. Geo. 1. c. 15. (Under Sheriffs), 183 
5. Geo. 1. c. 13. (Amendment), 310 
9. Geo. 1. c. 7. (Pariſh Accounts), 97 
12. Geo. 1. c. 29. (Bail), 268 


31. Geo. 3. c. 32. (Papiſts), 


Grone rut Sxconp. 
11. Geo, 2. c. 19. (Diſtreſs), 


216 
14. Geo. 2. c. 17. 1. 14. (Notice of 
Trial), 18 


c. 20. (Occupant), 64 
17. Geo. 2. c. 38. (Poors Rate), 214 
— — (Pariſh Books), 87 
— (Regiſter Poor), 9 
20. Geo. 2. c. 37. (Priſoners), 183 
25, Geo. 2. c. 33. (Marriage), 156 
27. Geo. 2. c. 17. (Gaoler), 57 


30. Geo. 2. c. 24. (Falſe Pretence), 62. 
105 


— — 


Greorce THE Tarp. 


18. Geo. 3. c. 19. (Conſtables Ac. 
counts), - ö; 

20. Geo. 3. c. 19. (Servants), 

22. Geo. 3. C. 25 (Ranſom), 13 


140 
32. Geo. 3. c. 57. (Apprentices), 164 


SUMMONS. 


Where neceſſary in order to à con- 
viction, 41 
s UN DAV. 

1. A priſoner who bas eſcaped may be 
retaken on 4 Sunday, either by the 


officer on freſb purſuit, or by virtue of 
an e/cape warraut, 95 


2. But if A. be arreſted at the ſuit of B. 
and diſcharged, by the ſheriff's not 
knowing that there was @ dietai ner 

inſt him in his office at the ſuit of 
C. and be arreſted on the Sunday fol- 
lowing at the ſuit of C. he ſhall be 
diſcharged by the 29. Car. 2. c. 5. 
for this is an original taking, and not 
a retaking after an eſcape, Atkinſon 
V. Jameſon, " 95, notis 

3. If a bailiff arreſt a perſon without a 

warrant on @ Sunday, and detain him 
by virtue of a warrant procured the 
enſuing day, the Court will grant an 
attachment againſt the officer, but will 
not diſcharge the priſoner, for he may 
have an x/ againſt the —_—_—_ 
alle 
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falſe impriſonment, Lidfordv. hens 


4. The eccleſiaſtical courts. may pro- 
ceed on the ſtatute 1. Elz. C. 2. f. 1 
againſt a man for not going to his 
pariſh-church on a Suaday, Button v. 
Standijh, 188 

5. If a writof enquiry be made return 
able tres Trinitatis, and the returu- day 
happen to be Sunday, it is bad, and 
cannot be executed on the Monday, 
Harvey v. Broad, 148. 159. 196 


6. Same point, Davy v. Salter, 


clamations are on a Sunday, Fi v. 


Brocbet, 196 
3. Bail may take their principal on a 


Suxay, to ſurrender him in diſcharge 
of their recognizance, Anonymous, 231 


SUPERSEDEAS. 


A writ of certiorari is no ſuper/edeas un- 
leſs bail be given purſuant to the ſta- 
tute, Reg. v. Bethel, 33 


SURPLUSAGE. 


1. In treſpaſs for throwing down rails, 
and entering a wharf, if the defenda.it 
plead that 4. was poſſeſſed of he 
wharf under a leaſe then unexpired, 
and had à way from thence over the 
locus in quo, and underlet the ſame to 
the defendant, with all cat, Sc. ne- 
ceſſary to the enjoying of the ſame, 
and that he the defendant had no 
other way to the terminus ad quem, 
the allegation that the defendant 
« had no other way, &c.“ is ſurpluſ- 
age, Staple v. Heydon, I 


2. In replevin, if a demurrer to a re- 
pleader to a plea in bar conclude, 


© Wherefore, as before, he prays 


«« judgment, and tbat the declaration 
© may be quaſped,”” theſe laſt words 
may be rejected as ſurpluſage, Croft 
v. Bilſon, . 102 
3. If a judgment be given at Yefminfer, 
which makes Sana notabilia in Middle- 
ſex, and the. adminiſtrators of the 
plaintiff declare in a ſcire facias on the 
judgment, upon letters of adminiſ- 


291 
7. A fine is erroneous if any of the pro- 


tration granted by the archdeacon 
1 of Dorſet,” _ 3 cannot be 
rejected as /urplu/age, al h witl- 
out them the declaration — be 


good, Adams v. Savage, 133 


SURRENDER. 


If the cuſtom of a manor be that the 
lord may t copy hold eſtates * to 
«© three — to them ſuc. 
* ceſſively as they ſhall be named, 
% and not otherwiſe,” a SURRENDER 
to A. for his own life and the lives of 
B. and C. is warranted by the cuſtom, 
Smartle v. Penballow, 63 


ty of 


TA 
1. Where and how iſſue in tail may 
falſify a recovery, 


2. Where plaintiff muſt make title, and 
where he need not, 213 


EA K:$::- 

On the trial of indictments and infor- 
mations, neither the defendant nor the 
proſecutor can pray a tales without a 
warrant from the attorney-genera}, 


Reg. v. Banks, 246 
. : 

See ColLEcToR—INDICTMENT. 
T I M E. 


1. If a warrant of attorney to compel a 
judgment be given under a parol 
agreement that execution ſhall not be 
taken out for @ year, guære how the 


year ſhall be reckoned, Dillon Vs 
Brown, 14 


2. In covenant by a maſter againſt his 
apprentice for leaving his ſervice on 
ſuch a day, if the apprentice plead a 
licence for his abſence on that day, 
the time is material, and therefore the 
maſter cannot giye in evidence an 

0 abſence 


298 
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abſence on another day, Anonymous, 
70 
3. If a day that is not material be laid 
in a declaration, and the defendant, 
by his plea, make it material, and then 
the plaintiff, in his replication, varies 
from the day in the declaration, it 
will be a re; otherwiſe, if the 
day bad not been made material by 
the plea, Anonymous, 115 


T1 T7228. 


&. Land, thovgh uncultivated, yet if it 
jeld a profit, as in wood, late, &c. 
bs tithable, Horner v. Benner, 96 
2. No tithe is due for 5 or weed, of 
common right, but they are both 
tithable by cuſtom, Anonymous, 223 
Acre, whether it be a good modus 
to pay from April to November every 
tenth day's milk, ſkimmed and made 
into cheeſe, in lieu of all uthe-milk, 
| Leicefter v. Foy, 261 


T R A D E. 


1. A bye · law made by a tion, 
that no butcher ſhall laughter, any 
beaſts within the walls of the city, is 
good, for it is not in reſtraint, but in 
regulation of the trade, Peirce v. Bar- 
trim, 124 notis 


2. If a power be granted by charter to 
' a company exerciſing a particular 
trade in a particular place, to make 
bye-laws for the government of all 
perſons exercifing that trade in that 
place, the company is enabled to 
make bye-laws, binding as well on 
perſons exercifing that trade who are 
not member. of the company, as on thoſe 
who are, Butchers' Company v. Mercey, 
124 ti: 


TRAVERSE. 
See PLEADING. 


TRESPASS. 


1. In treſpaſs for throwing down rails 
and entering a wharf, if the defendant 

that A. was poſſeſſed of the 
wharf under a leaſe then unexpired, 
and had a way from thence over the 


| Leonard v. 
6. In treſpaſs for making a replevin after 


locus in quo, and underlet the ſame to 
the defendant, with all ways, c. ne- 
ceſlary to the enjoying of the ſame, 
and that he the defendant had no other 
way to the terminus ad quem, the alle. 
gation that the defendant had no 
other way, &c.” is /urpluſage, and 
an iflue taken thereon is an immaterial 
iſſue, Staple v. Heydon, 1 


2. In treſpaſs for taking two cor at 


% A. and alſo a load of wheat, the 
« goods of the plaintiff there found,” 
the words ** the goods of the plaintiff” 
refer only to the wheat; and therefore 
the treſpaſs for taking the mus cows is. 
ill laid, inaſmuch as the declaration 
does not ſtate that rhey were the 
of the plaintiff, Joſe v. Mills, 15 


3. An indiftment for a treſpaſs, although 


it ſhew in the deſcription of the cf. 
fence that the defendant ated as an 
acceſſaty, and hot as à principal in the 
commiſſion of the offence, is good; 
for in treſpaſs, às well as in trea/on, all 
perſons concerned in the offence are 
principals, and the charge may be laid 
either way, Reg. v. Tracy, 32 


4. Treſpaſs for breaking the plaintiff's 


cloſe, treading down his graſs, and 
hunting and killing his rabbits, on i- 
vers days and times from ſuch a time 
to ſuch a time, with a continuando of 
the ſaid treſpaſs as to all the particu- 
lars, is good ; for although one act 
cannot be continued from one day to 
another, yet an act may be daily con- 
tinued, Monkton v. 4/bley, 38 


5. If A. defraud B. of goods, and ſell 


them to C. and B. after notice that C, 
claims property therein, replevy them, 
C. may _ treſpaſs for the taking, 
— 65 


notice of a claim of property, the no- 
tice only is in iſſue, Leonard v. Stacey, 
T: 1b. 


74 If treſpaſs be againſt two or more, 


and one demur, and another piead ts 
i/jue, the damages aſſeſſed upon the iſſus 
mall aſfæct him that demurred, if — 
de murrer be ruled againſt him, 
ward v. Stacey, 2 ib. 
8, If 
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$. 1f treſpaſs be for breaking a houſe 

and entering a cloſe 22 one who 
pleads xo! guilty as to the one and de- 
murs as to the other, the jury mult 

find damages ſeverally, 

9. Perſons concerned only as appraiſers 
in making a wrongful replevia are 
treſpaſſers, Leonard v. Stacey, ib, 

10. In treſpaſs for breaking and entering 
the plaintiff's houſe, and carryin 
away his goods, if the defendant pl 
not guilty as to the breaking, and juſtify 
the entering by virtue of proceſs from 
an inferior court, but ſay nothing as 
to the carrying away; qzere, if good, 
Brigs v. Collingſon, 71 

11. The bailiff of an inferior court, who 
abuſes the proceſs of the court, is a 
treſpaſſer ab initio, Brigs v. Wer 

1b. 


12. A conviction on an indictment of 
larceny may be pleaded in bar to an 
action of treſpaſs for taking the ſame 
goods, LuttreP; Caſe, 77 

13. Treſpaſs laid in the time of Xing 

William, and againſt the peace of 

Queen Aune, is bad on demurrer, but 


good arter verdict, Day v. * 
14. A maſter may bring treſpaſs for ſe- 


ducing his ſervant to leave his ſervice, 
although ſach ſervant is only retained 
as a journeyman, Hart v. Aldridge, 101 
nolis 

15. If bailiffs break open doors to exe- 
cute proceſs, the party injured may 
have an action of treſaſi againſt them; 
but the Court will not grant an attach- 
ment againſt them. unleſs it appear to 
have been in abuſe of the proceſs of 
the law, Anonymous, 105 


16. In treſpaſs vi et armis for taking 
the plaintiff's goods in Dale, the de- 
fendant cannot plead, in juſtification, 

enerally, that the place wHERE is 
is frechold, and that the goods were 
then damage feaſant, Ekvis v. Lombe, 
117 

17. A record of treſpaſs vi et armis is 
not removed by a writ of error on a 
judgment in an action of treſpaſs on 
the caſe, Kent's Caſe, 138 


2 


18. Treſpaſs lies againſt a ſheriff, or 
thoſe who act in his aid, for makin 
a replevin after notice of a claim 


property, Leonard v. Stacey, 140 


19. In treſpaſs, the amount of the da- 
—_ muſt be ſtated and proved, Dove 
v. Smith, 153 

20. The ſtatute of 8. and 9. Will. 3. 
c. 11. only excludes in treſ- 
paſſes from fall coſts, Dove v. Smith, 

21. In treſpaſs, the right cannot be 
given in evidence on t guilty, ib. 

22. If a vendor fell goods by ſample, to 
be delivered to the 4 — a 
month, and take earneſt, and within 
a month ſend them by his ſervant to 
the premiſes, and when part are un- 
loaded the reſt are diſtrained for toll, 
the delivery is complete ſo as to in- 
title the vendee to bring treſpa/s for 
the ſeizure, Blakey w. Dim/dale, 162 

notis 

23. If an account be ftated between 4. 
and B. by which it appears that 4. is 
indebted to B. in ſuch a ſum, and 4. 

 figns tbe account, and afterwards by 
falſe and finiſter inſinuations gets it 
into his hands and tears it, he is a 
treſpaſſer, Reg. v. Criſp, 175 


24. An indictment will not lie for a bare 
treſpaſs ; tor the words wi et armis 
alone are not ſufficient ; but there 
muſt be ſuch an actual force as im- 
plies a breach of the peace, to make a 
treſpaſi an indictable offence ; and this 
degree of actual force muſt appear on 


the face of the indictment, 175 notis 
25. Treſpaſs lies for taking a ſervant 
from his maſter, Reg. v. Darnel, 182 


26. Formerly, if a landlord diſtrained 
barrels of beer for rent, and drew the 
beer out of the barrels, he was conſi- 
dered as a treſpaſſer ab initio, Dod wv. 
Monger, 216 


27. But now by 11, Geo. 2. c. 19. ſ. 20. 
diſtreſſes for rent ſhall not be deemed 
pnlawful for any irregularity after- 
wards, nor the party deemed a treſ- 
paſſer ab initio; but the parties grieved 
thereby may recover ſatisfaction oe 
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the ſpecial 


an action of 


» and no more, on 
or on the cafe, 
316 2011. 


1. If, after ĩſſue joined, no proceedings 
by the plaintiff be had for four Terms, 
the defendant is intizied to a Term's 
notice of trial, and the Term in which 
the iſſue is joined is inclaſi ve; but ho- 
tice at any time within the year, 
though countermanded, is a notice 
within four Terms, Anonymors, 


&. By 14. Geo. 2. c. 17. ſ. 4. no cauſe 
ſhall be tried at 2% print, or at the 
Sittings in London or Weftminfter, where 
the defendant reſides above forty miles 
from the faid cities reſpectively, un- 
leſs notice of trial in writing has been 


given at leaſt ten days before ſuch in- 
trial, ib. 
3. The ice is, if the defendant 


live within forty miles of London, and 
the venue is laid either in London or 
Middleſex, that _ days notice of 
trial, excluſive of the day, is to be 
given, ; 16. 
4. Bur if the defendant live above forty 
miles from London, and the cauſe is to 


be tried in London or Middliz/ex, four- 


teen days notice muſt be given, pur- 
ſuant to the ancient practice, Auony- 
ous, 1b. 
.$. The notice to be given within the 
four Terms muſt be given within the 
laſt Term /edente Curia, 19 
6. After a ſecond trial, it is not fit that 
& new trial ſhould be granted merel 

becauſe the Judge who tried tne cauſe 


is diflatisfied with the verdict, Anony- 


Nous, 22 
7. A new trial ought not to be granted 
for want of evidence which the part 

might have had at the trial; but if it 
be proved that endeavours were uſed 
to procure the witneſſes, and that they 
were prevented by ſome unforeſcen 
accident from attending, the abſence 
of ſuch witneſs, if material, may be a 
good cauſe to grant a new trial, War- 
res v. Furr, ib. 
$. The maſter of the crown office, upon 
a /cire facias,and iſſue joined thereon, 


18 


is intitled to a trial at bar, Anorymonr, 


2 121 

9. a indictment agai 2 for a 
miſdemeanor may be tried againſt /ome 
of the defendants only — — 
tering into a rule to 'plead guilty, if 


their co · defendants are convicted, Reg. 
v. Middlemere, 212 
10. A new trial is never granted for 
want of evidence whereof the party 


was apprized; and which he might 
have had at the trial, Anonymous, 222 


11. The miſdirection of the Judge who 
tries a cauſe, and his refuſing to ad- 


—_— evidence, are, refpeQively, 
grounds for a new trial, Anony- 
Mons, 242 


12. On the trial of indictments and in- 
formations, neither the proſecutor nor 
the defendant can pray a tales without 
a warrant from the attorney-general, 
Reg. V. Banks, 246 


13. In civil actions the defendant can- 
not carry down a cauſe to trial by 
proviſo until after default in the plain- 
tiff, except in ſpecial caſes, as in quart 
impedit, in replevin, in prohibition, Ic. 
where the defendant is in ſome reſpect 
in the nature of a plaintiff, Reg. v. 
Banks, | ib. 

14. By 5. & 8. Will. 3. c. 32. when a 
defendant is intitled to carry down a 
cauſe to trial by proviſo, he may in 
the preceding ifſuable Term ſue out a 
new wenire by proviſo, and proſecute 
the ſame by habeas corpora or difringas, 
with a if print, c. 246 notis 


Ig. But fince 14. Geo. 2. c. 17. which 
gives a defendant judgment, as in 
caſes of nonſuit, where a plaintiff does 
not proceed to trial according to the 
rules of the court, the trial £ pro- 
viſo has fallen into diſuſe, 246 mnotrs 


16. There cannot be a trial by proviſo 
in the king's caſe, becauſe there can 
be no laches in the king, Reg. v. 
Banks, 247 


17. In indictments and informations the 
trial mutt be at bar, unleſs the attorney - 
1 will grant a nfs privs, Reg. v. 

, 247 

18. The. 


/ 
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18. The Court will grant a new trial on 


account of THz PANEL having been 
improperly returned, Gree W 


19. It is a nd to grant a ew 
Pal, A — who tried the 
cauſe over- ruled good or admitted bad 

_ evidence, although the other party 
have remedy by bat of exception, Reg. 

n 307 

20. An indictment for not repairing a 
county bridge ſhall, on ſ i — 
the whole county is intereſted, be tried 
—_ next adjoining county, 2 


» — 


„ T ROVER. 


+. There muſt be ſpecial ball filed in an 
action of trover and converſion, Bang- 
hey v. Titcombe, 14 


2. If an apprentice be preſſed and earn 
prize-money or for which he 
receives /ſeamen's tickets, the maſter 


may bring rover to recover theſs & 


tickets from any perſon into whoſe 
hands they may be paſſed; for the 
ſeſſion of the maſter, who has the 
right of property, Barber v. Dennis, 


3. T rover will not lie to recover goods 
from a perſon who has been convicted 
on an inditment for ſtealing them fe- 
loniouſly. Lutterel's Caſe, 77 

4. Trover lies by an executor to reco- 
ver money taken ont of the teſtator's 
room after his death, Clark v. Dealey, 

151 

5. Trover lies for trees planted in boxes 

in a garden, Ove w. Verzen, 170 

6. In trover, à demand of goods by, 
and a refuſal to reſtore them to, the 

right owner, is not merely an evi - 
dence but an actual converſion of them, 


N V. 

| VAGRANT, 

A yagrant as ſuch is nut indiftable, 

Les * 249 
Vok. VI, 


VARIANCE. 
1. In debt on a recognizance in the 


common pleas, .if the declaration ftare 
it as taken before Sin Geoncr 
TaxeBY ef fociis fuis, and it appears 
to have been taken before another 
Judge at chambers, and by him deli- 
| vered to the Court, the wariance is fa. 
tal, Chetley . Wood, - 43 : 


2. In 22 on a 3 
writ be iz placito tranſgreſſions ac etj« 
bille, 22 bond be to appear . 
plea of treſpaſt only, the vatiance is 
immaterial, Creſvenor v. Soame, 

| 123 

3. If, on a judgment in Wales, the pla- 

citum, on a writ of error, ſtate it to be 
«at a t ſeſſion of our lord the 

_ « ting, holden before A. and B. jul- 
© tices of our lady the queen,” the 

_ Judgment is-erroneous, Lewis v. —_ 

13 
If a plaint in an inferior court be at 
the ſuit of C. F. generally, and the 
declaration be at the ſyic of C. F. exe- 
© outer, the variance, though fatal be- 

fore, is cured by the verdict, Hale v. 
Clare, aps 928%, 159 

5+ If an indiftment for perjury, in re- 

eiting the record of the trial, ſtate a 

fact as happening between 4. . and C. 
and it appears, from the record pro- 

_ duced in evidence, that the fact hap- 

pened between A. and B. only, the 
variance is fatal, Reg. v. 5 

27 


6, * Barneg for © Barnap,” and t ori- 
* entati for*©* orientali,” are fatal va- 

 riances between an indictment for per, 
jury and the record after trial, Er. 
Vs Carter, : 7 } | p 10. 


7. If a declaration for a malicious arreſt 
ſtate, that che charge in the warrant 
was that he intended. to rob, and, on . 
the production of the warram, the 
arge appears ta be, that“ he in- 


„ tended to rob as be believes,” h- 


variance 151m material, Mariel v. Trey. 

| - * 30 

8. In an action on 2, Will. & Mary, e. 5. 
for reſcuing à Ci drcſs, if the decla- 
L1 : | ration 
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ration ſtare a leaſe . for a year and ſo 
© from year to gear, and, the leaſe 
produced in . be < for a year 
* and ſo from year to year as leng as 
4 gs arties pleaſe,” the variance is 
8 2 215 


9. — an action for a malicious proſe- 
eution, if the iodictment be recited 
according to the ſab/ance follow- 
s ins,” a variance of waloris” in- 

bead of © aer is immateria! ; 


- but if the recital had” been in bec 


Verba, the variance would be fatal, 


Je v. Browning, 216 
10. If on error on a judgment pro debits 
er daun. $ELEBASE be pleaded, 

" reciting the judgment to be debits 


e. Cami. xtra mi- et cuſlagiit, the 
variance is not material, Davenant v. 
Rafter, 4 ; 236 

11. Judgment is -alueioedi in debt 
bond ia Michaelmas Term; a ſeire fa- 
. cizs is brought n jaſt the 
. terre-tenants ret ; on * aut 
iel record” pleaded, MOD is 
given for the plaintiff, and an elegit 
ſued out; an ejergent is brought 
upon the elegit, and it is found by 
ſpecial verdict, that the ſcire facias re- 
cited a judgment of Treaty Terms this, 
if diicovered on the trial of the iſſue 
of „ul tick * muſt have pre- 


vailed as a | wg record; but the 
fact . Jicially tried and 
aſcertained, the x wen; returned 


are eſtopped, by the award of execu- 
tion on the judgment in the tire facias, 
from taking advantage. of this ya» 


RIANCE; ; and fo are the terre-tenapts 


nt returned, if they do not ſhew a title 
paramount to the judgment in the 
Hire facias, Trevivan v. and 


12. Tf a writ of error be bropght on a 
judgment in ejeAment, and, on neglect 
to aſhgn error, the defendant bring a 
= irefaci as guare executionem Nor, and re · 

- cite the judgment to be of the mel. 
fuages when it was only of one meſ- 
ſuage. the varjance c:nnct be 2mended 

after ** nal tiel record” pleaded, Buxom 

.V Heoſeins, F , a 265 


VvVENDOR AND VENDEE. 


1. If a man go to » merchant, and by 
\faiſe inſinuations and accovnt of him- 
elf, prevail with the merchant to ſell 
© him goods upon credit, yet the property 
continues in the vendor, although the 
s — obtain poſſeſſion, Anonymors, 
114 

2. But if goods are obtained by falſe 
pretences, and procured without no- 
. — of the fraud, and on the offender 
5 being convicted of the cheat, the ori- 
; ginal owner get poſſeſſion of his goods 
again, the pan nbroker may maintain 
trover againſt him to recover them 
back, 114 r 


3. The draft of a third perſon given 
by a vendee to a vendor in ys 
ment, will not diſcharge the 
if the drawee is not to be found, 

5 the holder uſe due but ineffeGual 
. to get it paid, Popley v. 
3 
4. If a bargain be wade and earneſt 
given, without any expreſs agreement 
bat payment is to be made at a cer- 
tain time, the money muſt be paid 
- before the mw are removed, Lang- 
1 ford v. T. . WEST 7 
$: The — cannot demand de- 
* livery of goods bought, without ten- 
"Goring payment, © Langford v. Tylers 


6. After earneſt given, the vendor can- 
not ſell to another; but if the veudee 
do not come and take the ®goods, the 
vendor ought to requeſt him to, pay, 

| and if he do not come in a convenient 
time, the agreement is diflolved, and 
the vendor may ſell, Longford v. 
Tyler * 8 ib, 


. If a vendor fell goods by ſample to 
be delivered to the vendee within a 
month, and take earneſt, and within 
a month ſend them to the premiſes, 
and when part are unloaded, the reſt 
are diſtrained for toll, the delivery is 
complete, ſo as to intitle the ven- 
dee · to bring treſpaſs for the ſeizure, 
Blakey v. Diaſdale, 162 nolis 


vr. 
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VENIRE 


1. If a werire be, by miſtake, put to a 
wrong record, the Court will ex officio 
order it to be ſet right, Reg. v. I ar- 
den of the Fleet. 18 

2. On an indictment in Midd/z/ex, the 
wenue may be made returnable de die 
in diem, Reg. v. Tracy, 179 

3- On an information againſt a county 
for not repairing a bridge, the at- 
torney-general may try the cauſe in 
any adjacent county, and award the 
wenire either to the body of that county. 
or to the wicizity of any particular 
place therein, Reg. v. Wells, . 191 

The venire on indictments removed 
into the king's berch by certicrari, 
muſt be returnable on a common day, 
Reg. V. Tutchin, 268 


VENIRE DE NOVO. - 


1. A verire de novo ſhall iſſue if a jury 
find tt without finding to what 
amount, Sraple v. Herdon, *" 1 

z. If a wenire dr node be granted on an 
indictment after a rial, the de- 
fendant muſt enter into a new re- 
cognizance, Reg. v. Tracy, 179 


VENUE. 


1. If a feoffmer: be pleaded in ſatiſ- 
faction of a bond, the acceptance mult 


be laid in the courty where the feoſt- 


ment was made, William v. f wo 

| 5 

2. If a releaſe be pleaded, but no wenue 
laid, it cannot be amended after de- 
murrer, and joinder entered on the 
roll, Anonymous, - 84 
3. An indictment for perſuading a. ſer- 
vant to purion his maſter's goods, 
malt lay a venue in the place where 
the perſuaſion way uſed, Reg. v. 
Daniel, 101 
Ia debt on bond, if the defendant 
plead in diſability, that the plaimiff 
received the order of knighthood, and 
thereupon ought to ſue by that addition, 

it is not neceſſary to lay a venue where 
he was dubbed a knight; for every 


thing thai concerns the condition 11 


F 


the perſon ſhall be tried wh ere; the 
action is brought, Lett v. Mills, 1c6 
5. In affumi/i2, if the dec'aration' be de- 
| livered of Eafter Term, the Court will 
not in Trinity Term change the venue 
from Sroford/pire to London upon the 
common affidavit, without ad addi- 
tional affidavit of the time hen the 
declaration was delivered, Croke!'s 
Caſe, Ne + 4. 
6. If an indictment for a conſpiracy 
againlt ſeveral charge the acts of ſeme 
of the defendants in the pariſh” of 
Sr. Giles in "Middleſex, and of the others 
in the pariſh of Sz. Margaret's in the 
ſame county; and a venue be awarded 
to St. Giles only, it will be a trial, 
for the jury ought to come from both 
pariſhes, Reg. v. Tracy, 179 
7. If a cauſe of action ariſe part in one 
county and part in another, the wenue 
may be laid in either, Anonymors, 182 


8. In what caſes the venue may be 
Changed, Anonymous, „ Bb. 
9. The venue in ejeAment mult be where 


- the land lies, Axonymous, $67" 22 
10. Same point, Gree v. Sharp, 263 
11. If a bond bear date at any place 
abroad, that place molt be ſtated u the 
declaration, with a wiz. in ſuch a place 
in England, Robert v. Harnage, 228 


12. The Court will change the wexnze in 
an indid ment for not repairing a 
county bridge, on a ſuggettion that 

» tac whole canty is interened, Reg. v. 

230K 


5 


3 - 
* 


VERDICT. 


1. If a jury do rot find afers to a certain 
value, the verdict is intuffcient, and a 
venire de news ſhall iſſue, 40. Ew, 3. 

71. 15. 3 
2. If a jury find the point in iſſes, the 
verdict ſhall not be vitiated by, finding 
a ſuperfluous matter, Saple d. Hey» 
den, _ 4 
3. In treſpaſs for entering, a wharf, if 
the defendant plead a right of way 
over tie wharf to certain fairs on the 
river Thames, and the plawik reply, 
13 3 that 


# 
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chat he had a more convenient way to 
the Thames than over the wharf, and 
iſſue is thereon joined, 4 V8aDICT 
ing that he had no other way to 


ant 
f , no jud 
Hires £ wy no judgment 


$- But a verdict in fayour of one of two 
" deferdants who in an action of treſ- 
= juſtifies a taking in bis own de- 
ence, does not deſtroy the plaintiff's 
right of action againf the other de- 
fendaot, and therefore if he be found 
guilty on the general iſſue, judgment 
may be given againſt tim, Marler v. 
1 
6. In an gction for diſturbance of com- 
mon claimed as appurtenant to land 
2 of a manor, the omiſſion 
ung that the lands were held at the 
will of the lord, is cured by d verdi; 
for they ſhall then be i copy - 
hald lands, Crowder v. Oldfield, 19 
An error jn declaring in treſpaſs in 
* the time of one king, and ** 
againſt the peace of another, is 
by the verdict, Day v. Muſtet, 80 


8. If ſome of the coupjs in a declaration 


be bad, and entire 

the error is not cured 

Smith vs. Aiery, + 
9. A verdi& cores the deſeg of not 
- ſeating s ſpecial agreement, 156. 
10. A verdict will not aid when the g; 

of the action is not laid in the decla - 

ration, but it” will cure ambiguity, 

Avery v. Hole, 129 notre 
11. Nothing is to be preſu 


amages given, 
by the verdi. 
" n 3 I 


med after 
verdi, but what is expreſs)y ſtated in 


money for work and ha 


the declaration, or neceſſarily implied 
from thoſe facts which are ray 
12. If a plaint in an inferior court be at 
the ſait of C. F. generally, and the 
declaration be at the ſuit of C. F. exe- 
cer, the variance is cured by the 
verdit, Hale v. Clare, 159 
13. If the counterpart of an ancient deed 
* admitted in evidence, A pw 
v__ finding the origigal deed, and 
ing ** grout by the counte 
e 
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VERGE. 


Lr. Whether the commiſſionery of the 
board of cloth can commit to 
the porter of the verge,” Elderton's 
Cafe 74 
VIEW, | 

1. In what caſes the Court will grant a 
view, 211 

3+ The different practice of the court of 
kiog's bench and common pleas in 
granting a view, Gree v. Sharp, 265 


W. 


WAGES. 

1. An order of juſtices to pay ſo much 
bour, without 
Juſtices of peace have only power to 
92 the payment of the wages of 
ſtatutable ſervanta, ib. 
3. An order for the payment of ſo much 
for work and labour in huſhandry, is 


for wages, is 


o | 91 gott 
4 Ap order of juſtices made on 5. Eliz. 
. 4- to pay the wages of a perſon em- 


ployed by an overſeer of the king's 
work, in daily garden work in the 
arden at Hampton Court, is bad; for 
Jaſtices have only authority with reſ- 
and it 
appears 


pes fo wages is huſbandry 3 


A TABLE OF PRINCIPAL MATTERS. 


appears on the face of this order, that 
the party was a journeyman: but if an 
order be made for the payment of 
wages generally, the Court will intend 
it to be for wages in huſbandry, Reg. 
v. London, © 204 


WARRANT. 


1. If an attorney appear for a defendant 
without 4 warrant for that ſe, 
jt is a contempt of Court, for which 
an attachment ſhall go agaioſt him; 
bat if the attorney be a reſponſible 
man, he ſhall be anſwerable to the 

laintiff for the damages, on a verdict 
ing given againſt the defendant, 16 
A juſtice of the peace, in granting a 

E * — of — — need not ſty le 

himſelf . juſtice” in the warrant, 75 


3. An eſcape warrant on the 1. Ann. c. 6. 
may be granted to a private perſon, 
but it muſt be executed by a conſtable, 
cr other legal officer, Rich v. Doughty, 

INN SIT 154 
WARRANT OF ATTORNEY. 
1. If judgment be entered on a warrant 
of attorney in Trinity Term, under a 
parol agreement that execution ſhall 
not be taken out within a year ; quere, 

Whether the year ſhall be reckoned 

from the date of the warrant of at- 

torney, or from the time on which the 

judgment was entered, Dillon v. 

Brown, 14 

2vere, If in ſuch caſe, execution can 


** taken out without a ſcire Facias, 


3. If one give a warrant of a 
* confeſs a judgment for the ſaving bail 
harmleſs; though the debt be not 
paid, the bail cannot ſue out exe- 
cution until they ace damnified, Au- 
aymous, 78 
4. A warrant of attorney given by a per- 


© ſon under arreſt to confeſs a judgment 


in the court of king's bench, is well 
executed in the preſence of an attorney 
of the court of common pleas, and 
vice verſa, Inman v. Crew, 85 


g. If there be practice in obtaining a 
' warrant of attorney from a perion in 


cuſtody under an arreſt, it is bad, al- 
though an attorney was preſent, /n- 


man v. Crew, 8; 


6. A warrant of attorney given by a 
perſon under arreſt, by proceſs from 
an inferior court, to confeſs a judg- 
ment in ſuch inferior court, is good, 
though no attorney was preſent at the 
execution of it, Iman v. Crew, ib, 


7. But an attorney muſt be preſent when 
a warrant of attorney is given by a 
perſon under arreſt by proceſs of an 
inferior court, to confeſs a judgment 
in a ſuperior court, [uman v. Crew, 

ibs 

8. If a man be under arreſt, and ſeem- 
ingly diicharged by the bailiffs, with a 
deſign that he ſhould give a warrant 
of attorney to confeſs a judgment with- 
out an attorney's being preſent, and 
an intention to re-take him if he do 
not, the warrant of attorney is bad, 
Inman v. Crew, ib, 


9. If a paid arreſted be really dif- 
charged, but not knowing it, or con- 
ceiving himſelf to be ftill in cuſtody, 

gives under ſuch ignorance or appre- 

enſion, a warrant of attorney to con- 

ſeſs a judgment, it is bad, Iman v. 

Crew, ib, 


10. If a man give a warrant of attorney 
to confeſs a judgment the firſt day of 
the Term, and die, it may be well 
entered any time during that Term, 
Anonymous, | | 85 

11. A warrant of attorney given by an 
adminiſtrator for a debt due by the 
inteſtate, while under 'cuſtody on 'an 
arreſt for a debt due in his own right, 
is void, Sexten Ca, 


12. If judgment vpon a warrant of at- 
torney be not entered within the year 
it cannot be without leave of the Cour 
on motion, Anonymons, 212 


WATERMAN'S COMPANY, 
The Waterman's Company in the city of 
Londow is a voluntary ſociety, and 
therefore a waterman's apprentice is 
not thereby a freeman of London, 


Berber Ve Deounis, 69 . 
WAY, 


be 
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Wal. 
A right of way cannot be claimed 
from one part to another, of another 
* poor but a man may claim 
a way” one partof his own ground, 
over another man's ground, to another 
part of his own ground, Stapie v. Hy- 
don, © | s 3 


* 


2. A man may have a right of way over 


the ſoil of another p_ either by 
- meceſſity, by grant, or by preſcription, ib. 
3. The grantee of lands ſhall have all 
=y ways, eaſements, &c. which the 
grantor had ; and therefore, by the 
grant of a houſe to which there is a 
way by neceſfty, the grantee ſhall have 
the way, although it be not expreſſed 
- In the grant, 4 
4 To an 2dion for a right of way 
claimed by zece/ity, the de fendant may 
_  ſhew that the plaintiff has another way 
equally convenient as that. which he 
claims, but ſuch a plea cannot be 
pleaded where the way is claimed by 
- grant or preſcripticn, Staple v. oY 
5. The grantee of wreck has, of neceſ- 
fi:y, a right of way to it over the land 
of another, Fzonymens, 149 


6. If a manor be held by tenure of re- 
pairing a highway, the alienet of any 
art of ſuch manor is liable to the 

" whole charge, Reg. v Buccl agb, 151 


5. The county, of common right, is 
bound to repair highways ; and there- 
fore if an indictment for not repairing 
4 highway be brought againit, a par- 
ticular perſon, it muſt be ſhewn how 

| he was bound to repair, whether by 
reaſon of tenure, or by preſeriptioa, 

| I51 20 

8. The Court will not fi-e a defendznt, 
convicted of not repairing a way, un- 
til it be certified, whether it is or is 
not repaired, Reg. v. Cla worth, 163 

9. A Aifringas ſhall go for the non- re- 
pair of a way, a'tnvugh the offeader 
has been fined, Neg. v. Cluwprib, 16. 

10. Perſons uting navigable rivers may 

, _ by ci:fiom have a tight of way on ns 
bauks, Reg. v. Claweorth, ib. 


11. If a man be bound by preſeription 
to repair a way, he is not bound to 
prey into better repair than it has 

n time out of mind before, Keg. Vs 

C 3 864 163 
12. The different kinds of ways de- 
ſcribed, Reg, v. Saintiff, 256 
13. The ſeſſions cannot make az order 
ſor the repair of a highway; for they 
have no juriſdition but upon pre/ent- 
ment, Rog. v. Wills, 307 
14. The inhabitant of a county cannot 
of their own authority change a high- 
way; it rguit be done by 28 of par- 
lament, Reg. v. Mill, 397 


WIFE. 
See Huspand and Wirz. 


WILL. 
See Devise, , 


WITNESS. 
See Evivence. 


1. If a witneſs come voluntarily to give 
evidence without a b, conki- 
deration ſhall be bad of the party's 
charge in maintaining bim, Anony- 
mne, 140 

2. In caſe of a fingle bill, two perſons, 
produced as witnc ſſes, ordered to write 
their names, 167 


3. - Subarnation of witneſſes, 203 


4. The party reſcued allowed as a wit- 
neſs, and why, 211 


5. A former oath of the defendant's wvi/e 
allowed for evidence of a felony com- 
mitted, | 216 


6. The counterpart of an ancient deed 
loft, admitted tor evidence, 225 


7. In ejedtment, to prove a leaſe to the 
queen, an ancient book of eutries was 


offered, | 248. 
WRECK. : 


1. If a man, either by grant or pre- 
ſcription, have a right to wrecktarown 
upon anothet's lanu, of neceſfary con- 
ſequence he has a right of way over 
tne lame land to take it, Anonymous, 

| 149 

2. The 


— 
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2. The perſon who has a right to wreck, 
has, ay conſtruction of ſow, the poſ- 


ſeſſion of it before ſeizure, 149 
3. All right to wreck was originally ib 
doe 49, WF: 


1. To ſpeak contemptuooſly of proceſs, 
on being ſhewn a copy of a writ, is a 


contempt of the court out of which it 
. a 


_ iſſued, Keg. v. Craſſe, 
2. A writ of error, directed to the 
Judge of an inferior court, to remove 
a record coram vii, without naming 
him, 1s 2 although the record was 
| before his predeceſſor, Evans v. 
Roberts, : / I 
A writ.of enquiry may be executed 
: on the day ot its returpg;Brough v. 
Perkins: to 8. 
4. An addition need not be inſertedin an 
alias or pluries, when, no addition is 
required in the original writ, Lord 
Banbury v. Wood, 2 2 84 


. A writ is well executed on the day 
of its return, although it be after 
the rifing of the Court, Parkins v. 
Weellaften, * a a 

6. The allowance of a writ of error is 
of itſelf a {aperſedeas, and the ſervice 
of it is only to bring the party into 
Fontempt, Parking v. Wollafton, 130 
a n 


— 


61 


7. A writ of error in treſpaſs on the caſe 
does not remove a record in treſpaſs 
vi et armis, Kent's Caſe, 138 

8. A writ of error, faulty by the miſ- 

_ prifion of the clerk, may be amended, 
. ib, 

9. A writ of error canndt be quaſhed 

until it i entered om the roll, 16. 


10. What notice is required on i 
a writ of 1 3 | F 
11. Ifa writ be returned as executed on 
the 14th June /aft paſt, it ſhall refer to 
the day and not to the year, Harvey v. 
Broad, 148 
12. A writ of enquiry returnable on a 
Sunday, is void. ib, 
13. If a writ cannot be lawfully executed 
on the day of its return, it ſhall not be 
executed the next day, Harvey v. 
Broad, 160. 196 
14. If a writ of enquiry be returnable 
tres Trinitatis, which is on a Suzday, 
and 1s returned to have been executed 
on the ſucceeding day Monday, the 
judgment founded thereon is erroneous, 
Davy v. Salter, 251 
15. A writ cannot be executed after the 
day of its return, Leveriage v. Plaiſ- 
tow, 252 notis 
16. A miſprifion of the clerk in a writ 
of enquiry in the court of common 


leas may be amended in the court of 
king”s bench, M:chel v. Waldron, 306 


17. Filling up a writ after it is ſealed is 
a contempt, Anonymous, 310 
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